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Commemojatt'on. 

COmmemorations  in  the  ancient  church  were  recitals 
of  the  names,  and  honourable  mention  made  in 
the  folemn  offices  of  worfhip,  of  fuch  perfons  as 
had  been  eminent  for  piety  and  fanctity,  and  who  had  de- 
parted this  life  in  the  fear  of  god,  and  in  communion 
with  the  church  of  Chrift.  And  this  was  done  with  a 
kind  of  prayer  and  thankfgiving ;  not  from  any  fuppofed 
benefit  that  it  would  be  to  the  dead,  but  for  the  example 
and  encouragement  of  the  living.  And  from  hence  may 
be  deduced  the  obfervation  of  faints  days  in  the  church. 
jfyl.  Par.  190. 

But  in  procefs  of  time,  as  this  was  ufually  performed, 
upon  the  day  of  the  perfon's  death,  the  fame  degenerated 
into  annals,  anniversaries,  obits,  and  fuch  like  j  wherein 
prayers  were  put  up  for  the  foul  of  the  deceafed,  and 
mafTes  celebrated  for  the  redemption  thereof  out  of  purga- 
tory. And  upon  this  foundation  the  chauntries  were  efta- 
blifhed  and  endowed.     Ayl.  Par.  190. 

Alfo,  where  the  fervice  of  the  leiTer  holiday  falleth  in 
with  a  greater,  it  is  called  a  commemoration ;  in  which 
the  fervice  of  the  greater  holiday  is  performed,  and  com-' 
memoration  only  is  made  of  the  faint  for  whom  the  infe- 
rior fervice  is  appointed.     Gibf.  263. 


Commenuam* 

1.  /"^Ommendam  is  a  benefice  or  ecclefiaftical  living,  Commendam, 

\*j  which  being  void,  or  to  prevent  its  becoming  void,  wbat» 
commendatur,  is  committed,  to  the  charge  and  care  of  feme 
fiJmcient  clerk,  to  be  fupplied  until  it  may  be  conveniently 
provided  of  a  paftor.  Thus  when  a  parfon  of  a  parifh  is 
made  the  bifhop  of  a  diocefe,  there  is  a  ceffion  of  his  bene- 
fice by  the  promotion ;  but  if  the  king  gives  him  power  to 
retain  his  benefice,  he  fhall  continue  parfon  thereof^  and 
fhall  be  faid  to  hold  it  in  commendam.  God.  230. 
Vol.  IX.  B  2.  By 


I  Cointnetttmm. 

Keftr»inf»or  2.  By  a  conftitution  of  Othobon  :    Whereas  divers  per- 

commtndim.  Jons,  to  avoid  the  laws  againfi  pluralities,  do  procure  vacant 
benefices  to  be  commended  to  them,  to  the  great  decay  of  piety 
and  hofpitality,  and  to  the  fin  ofthofe  who  grant  fuch  com?nen- 
dams  -,  we  do  decree  that  no  church  Jkill  be  granted  in  commen- 
dam,  but  for  jujl  and  lawful  caufe :  and  in  fuch  cafe,  that  no 
church  J])all  be  commended  to  any  perfon,  who  hath  more  than 
one  benefice  with  cure  of  fouls  ;  and  that  no  perfon  Jhall  have 
more  commendams  than  one ;  on  pain  that  the  fame  /hall  be  void, 
and  the  bijhop  who  Jljall grant  fuch  commendam  Jhall  be  fufp end- 
ed from  collating  or  prefenting  unto  benefices  until  he  Jhall  re- 
ca I  the  fame.     Athon.  130. 

And  by  a  conftitution  of  archbifhop  Peccham  :  We  do 
decree,  that  if  any  perfon  fioall  take  or  obtain  more  than  one  be- 
nefice with  cure  of  fouls,  or  otherwife  incompatible,  without 
difpenfation  of  the  apofiolic  fee,  either  by  way  of  injlitution 
or  of  cujlody  or  commendam,  or  one  by  injlitution  and  another 
by  commendam,  except  they  be  held  in  that  manner  which 
Gregory's  conftitution  made  in  the  council  of  Lyons  doth 
permit ;  he  Jhall  be  deprived  of  all  benefices  Jo  obtained,  and 
be  excommunicated  ipfo  faclo,  and  not  abfolved  but  by  us  or 
eur  fuccejfors  or  the  fee  apojlolic.     Lind.  136. 

Gregory's  conftitution]  Which  was,  that  no  commen- 
dam fhould  be  granted  to  any  perfon,  but  who  was  of 
lawful  age,  and  a  prieft,  and  but  one  commendam  to  one 
perfon,  and  that  only  when  evident  neceflity  or  the  ad- 
vantage of  the  church  required  it,  and  the  fame  to  con- 
tinue no  longer  than  for  fix  months.  Gibfi  913. 
Benefice  vacated  g#  The  poffefiion  of  a  bifhoprick  doth  of  common  right 
aWftopnck!6  vo^  a^  otner  promotions :  This  is  the  ancient  law  of  the 
church  as  exprefled  in  a  canon  of  the  council  of  Lateran 
under  Alexander  the  third.  And  agreeable  hereunto  (and, 
without  doubt,  derived  from  this)  are  the  declarations  that 
we  meet  with  every  where  in  the  books  of  common  law,  that 
©f  common  right  all  promotions  are  vacated  by  the  taking, 
of  a  bifhoprick,  as  fuch  :  But  the  law  is  otherwife,  if  one 
is  a  mere  titular  bifhop,  or  a  fuffragan  bifhop  upon  the 
ftatute  of  the  21  H.  8.  c,  14.  Gibf.  913. 
But  the  avor-  ^  But  this  voidance  may  be  prevented  by  difpenfation 

preventeTb/a  °^  reta»ner>  granted  before  poffefiion  of  the  bifhoprick  ; 
coijimendam.  which  is  commbnly  called  a  commendam  retinere.  This  the 
pope  had  power  to  do,  as  claiming  a  right  to  difpofe  of 
all  promotions  becoming  void  in  that  manner.  And  the 
fame  thing  the  king  may  do ;  either  fingly  and  by  him- 
felf  (as  many  of  the  law  books  hold),  or  at  leaft  by  com- 
mand to  the  archbifhop  to  exert  the  right  of  difpenfatioa 
vefted  in  him  by  the  ftatute  of  the  25  H.  8.  c.  21.  as  the 

ordinary 
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ordinary  method  is.  Which  fort  of  commendam  is  def 
fined  by  Hobart  to  be,  a  faculty  of  retention  and  conti- 
nuation of  the  benefice  in  the  fame  perfon  and  ftate 
wherein  it  was,  notwithstanding  fomething  intervening 
(as  a  bifhoprick,  or  the  like)  that  without  fuch  a  faculty 
would  have  avoided  it.  By  which  means,  the  institution 
and  induction,  or  other  method,  whereby  the  perfon  ob- 
tained fuch  benefice,  remain  and  are  continued  in  their 
full  force.  And  it  being  the  doctrine  both  of  canon  and 
common  law,  that  former  promotions  are  not  vacant,  but 
by  confecration  in  cafe  of  creation,  and  by  confirmation 
in  cafe  of  tranflation  ;  if  fuch  difpenfation  comes  before 
thefe,  it  comes  in  time  enough  to  continue  the  pofTeffion ; 
but  otherwife,  it  comes  too  late.  Thus  it  is  faid  in  the 
books  of  common  law,  that  cardinal  Beaufort's  difpenfa- 
tion to  hold  the  bifhoprick  of  Winchefter,  coming  after 
he  was  made  cardinal,  was  void  ;  but  that  cardinal  Woi- 
fey's  for  the  archbifhoprick  of  York,  coming  before,  was 
good.     Glbf.  913. 

And  not  only  dignities  and  benefices  have  been  granted 
in  commendam,  but  alfo  headfhips  of  colleges,  and  hos- 
pitals, and  that  by  difpenfation ;  as,  for  inftance,  of  head- 
fhips, St  John's  in  Oxford,  to  Dr  Mews  bifhop  of  Bath 
snd  Wells  ;  of  Magdalen  college  in  Oxford,  to  Dr 
Hough  bifhop  of  Oxford  ;  of  Pembroke  college,  to  Dr 
Hall  bifhop  of  Briftol :  and  of  Hofpitals,  St  Crofs  near 
Winchefter,  to  Dr  Compton  bifhop  of  Oxford  ;  and  St 
Ofwald's  near  Worcefter,  to  Dr  Fell  bifhop  of  Oxford. 
M 

It  hath  been  queftioned,  whether  a  lapfe  might  be  made 
a  commendam  :  but  that  feems  to  be  a  groundlefs  nicety  ; 
fince  it  is  certain,  that  whoever  hath  right  to  prefent  by 
fuch  lapfe,  hath  by  the  fame  reafon  a  right  to  confent 
that  it  be  granted  in  commendam  perpetualj  which  is 
equivalent  to  a  prefentation.     Id. 

5.  It  hath  been  queftioned  heretofore,  whether  a  bifhofj  whether  a  bi- 
could  take  a  commendam  in  his  own  diocefe,  becaufe  the  (hop  may  have  a 
fame  perfon  cannot  be  vifitor  and  vifitcd  :    but  it  hath  commendam  in 
been  anfwered,  that  the  bifhop  is"  under  the  corre<3^on  of  ' 
the   metropolitan  j    and  accordingly,  that  he  may  have 
fuch  commendam.     Gibf.  913. 

6.    No  commendam  can  be  granted  but  with  con-  Patron's  confent 
fentof  the  Patron.     This  is  the  do&rine  of  the  canon  o«efla.ry. 
•law.     And  therefore  in  granting  a  commendam  rctinere, 
the  king  (who  is  patron  by  the  promotion)   fignifies  his 
confent,  by  his  mandate  to  the  archbifhop  to  grant  dif- 
•  B  2  penfation  :■■ 
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pcnfation  :  and  if  the  commendam  be  by  recipere,  it  h 
either  to  take  a  promotion  in  the  bifhop's  own  gift,  and 
fo  his  acceptance  is  a  content ;  or  in  the  gift  of  fome  other 
patron,  and  then  the  confent  of  fuch  patron  muft  be 
given  in  an  authentick  manner,  and  mentioned  in  the  dif- 
penfation.  And  Hobart  faid,  that  if  the  archbifhop  fhould 
commend  to  a  certain  church  void,  without  the  patron's 
confent ;  the  instrument  of  commendam  would  be  void, 
tho'  the  patron  fhould  confent  afterwards.  Gibf.  913,  4. 
How  far  a  com-  7.  By  a  commendam  retinere  the  incumbency  is  con- 
»endam  conti-  tinued.  This  follows  plainly  from  what  hath  been  faid  ; 
te»cy.hC  mcum"  that  the  voidance  is  thereby  prevented,  which  would  other- 
wife  have  enfued  ;  in  the  fame  manner  as  it  is  prevented 
with  regard  to  a  firft  benefice  incompatible,  by  difpenfa- 
tion  to  hold  a  fecond  or  a  plurality  of  benefices.  For 
this  reafon,  it  was  faid  by  Hobart,  that  a  commendam 
retinere  is  improperly  called  a  commendam ;  for  (faith  he) 
my  own  benefice. cannot  be  commended  unto  me.  And 
it  is  clear  from  the  aforegoing  conftitutions,  that  what  the 
canon  law  meant  by  this-  term,  was  only  with  regard  to 
the  fecond  benefice  taken  de  novo,  by  way  of  cuftody  or 
commendam,  and  (to  prevent  the  voidance  of  the  firft) 
not  taken  by  way  of  institution ;  and  that  it  was  no  more 
than  the  committing  to  the  incumbent  of  one  church  the 
cure  and  revenues  of  another,  either  for  a  time  limited 
(as  fix  months,  which  time  the  patron  had  to  confider  of 
a  proper  clerk)  that  the  church  might  be  taken  .care  of  j 
or  (with  confent  of  the  "patron)  for  a  longer  term,  to 
the  end  chiefly  that  fuch  incumbent  might  be  the  better 
fupported :  the  firft  of  which  (to  wit,  the  care  of  the 
church  during  the  vacancy)  is  now  anfwered  by  feque- 
ilration  of  the  benefice ;  and  the  grant  of  the  fecond 
(namely,  the  profits  of  the  vacancy)  is  rendered  impracti- 
cable by  bifhop  or  patron  or  both,  by  the  ftatute  of  the 
21  H.  8.  c.  11.  which  gives  the  profits  of  the  vacation 
to  fuch  perfon  as  fhall  be  thereunto  next  prefented  pro- 
moted inflituted  or  admitted.  Which  profits  before  this 
aft  belonged  either  to  the  church,  and  fo  were  in  the  dif- 
pofition  of  the  patron  and  bifhop ;  or  to  the  ordinary,  or 
other  perfon  to  whom  by  cuiiom  they  appertained,  and  fo 
by  the  previous  confent  of  fuch  perfon  might  be  yielded 
to  the  commendatary  :  but  the  next  incumbent  being  a 
perfon  uncertain,  cannot  give  fuch  confent,  and  by  cor* 
Sequence  the  revenues  of  vacancies  fincethe  making  of  the 
faid  act  cannot  be  given ;  which  feems  to  be  the  true  reafba 
of  the  utter  difufe  of  that  fort  of  commendams,  with  re- 
2  gard 
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£ird  to. prcfbyters;  however  it -hath- continued,  by  pre- 
rogative royal,  in  favour  of  biihops.     Gib/.  914. 

But  a  commendam  capere  (that  is,  a  dignity  or  bene- 
fice taken  by  a  bifhop  after  confecration,  and  without 
inftitution)  doth  not  create  a  proper  incumbency.  The 
canonifts  were  not  clear,  whether  during  a  commendam, 
the  church  commended  was  not  really  vacant ;  and  whe- 
ther the  commendatary  was  in  law  any  more  than  a  guar- 
dian, adminiftrator,  or  procurator  of  the  church,  during 
fuch  vacancy ;  and  they  who  hold  that  they  were  fome- 
thing  more  (becaufe  commendam  is  a  title  owned  by  the 
canon  law)  pretend  not  to  fay,  that  they  were  incumbents  ; 
they  held  only  by  a  corrupt  and  precarious  title,  invented 
on  purpofe  to  elude  the  laws  againft  pluralities.  In  like 
manner,  though  the  books  of  common  law  fay,  that  a 
commendatary  by  retinere  remains'  full  incumbent,  and  may 
plead  as  fuch  j  yet  of  a  commendatary  by  capere  they  fay, 
that  a  dean  by  fuch  commendam  cannot  confirm  a  leafe 
made  by  the  bilhop,  and  that  a  commendatary  parfon  in 
that  way  cannot  have  a  juris  utrum,  nor  take  to  him  and 
his  fucceflbrs,  nor  can  fue  or  be  fued  in  a  writ  of  an- 
nuity.    Gib/.  914. 

But  on  the  other  hand,  there  is  one  circumftance,  which 
makes  much  for  the  real  title  of  fuch  ancient  commen- 
tlataries  as  were  fuch  by  retinere ;  namely,  that  we  find 
thofe  benefices  declared  vacant  by  the  resignation  of  the 
commendataries,  of  which  there  are  feveral  inftances  to 
be  met  with  in  the  archbifhop's  regifter.     Id. 

8.  Commendam  may  be  temporary  or  perpetual  at  the  For  what  time  a 
pleafure  of  the  king.  When  it  is  temporary,  the  pre-  commendam 
cife  time  is  exprelfed  and  limited  in  the  difpenfation  ;  ma>  fae* 
when  perpetual,  the  ftyle  is,  fo  long  as  he  mall  live,  and 
continue  bifhop  Of  that  fee.  And  in  the  cafe  of  a  com- 
mendam retinere)  whether  it  be  temporary  or  perpetual,  it 
is  only  a  temporary  or  perpetual  continuance  of  the  ori- 
ginal incumbency,  or  the  preventing  of  an  avoidance  for 
fuch  a  term  ;  of  both  which  there  have  been  frequent  in- 
ftances, And  fo  anciently,  in  the  cafe  of  a  commendam 
taper?  granted  to  prefbyters  ;  the  term,  when  it  went  be^ 
yond  fix  months  (which  was  little  more  than  a  feque- 
ftration),  was  fometimes  for  a  year,  in  cafe  a  perfon  who 
had  entered  into  a  religious  ftate  did  not  return  after  this 
year  of  probation  $  fometimes,  till  another  perfon  was  in 
Orders  j  fometimes,  to  continue  at  the  pleafure  of  the  or-* 
binary;  and  fometimes,  for  life.  But  at  prefent  in  the 
C3&  of  biihops,  the  books  of  common  law  feem  generally 
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to  fall  into  the  opinion,  that  a  commendam  capere  ought 
to  be  perpetual ;  becaufe  (there  being  no  previous  title  by 
institution,  as  it  is  in  the  cafe  of  a  commendam  retinerc) 
the  law  knows  not  what  to  make  of  any  thing  that  fhatt 
be  called  a  title,  and  not  be  equal  to  that,  at  leaft  in 
point  of  perpetuity;  and  Dr.  Giblbnfays,  he  believeth  that 
in  fact  there  is  no  inftan<£  of  a  commendam  capere  in  the 
ccclefiaftical  records,  but  what  hath  been  unlimited  or 
perpetual  :  tho',  whatever  the  right  be  that  it  conveys,  it 
fecmeth  (in  reafon)  to  be  capable  of  being  as  well  tem- 
porary as  perpetuaj.     Gibf.  914. 

9.  According  to  the  duration  of  a  commendam  and 
the   commendatary,    the  right  of  the  crown  to  prefent 
thereby.1'  *"*  uPon  promotion  is  ferved  or  not  ferved.     If  the  commen- 
dam be  limited  to  a  certain  term,  the  king  fhall  prefent 
by  prerogative  at  the  expiration  of  fuch  term,  notwith- 
withftanding  the  previous  grant  of  a  commendam  ;   un- 
lefs  it  fo  fall  out,  that  the  commendatary  bifhop  dies  or 
refigns  before  the  expiration  of  the  term  :    for  in  fuch 
cafe,  the  church  becoming  void  not  by  ceflion  but  by 
death  or  refignation,    the  turn   of  the  crown  is  ferved, 
and  the  patron  fhall  prefent.     And  fo  it  is  likewife  ferved, 
if  the  commendam  was  originally  unlimited,  that  is  (ac- 
cording to  the  language  of  the  faculties)  during  the  life 
of  the  perfon  and  his  poffeffion  of  fuch  fee ;  becaufe  this 
amounts  to  a  presentation,  and  therefore  in  this  cafe  alfo, 
the  right  of  the  crown  is  ferved,  and  the  patron  prefents. 
Gibf.  915. 

But  if  a  bimop  who  is  pofTefTed  of  a  commendam,  is 
translated  to  another  fee,  and  fo  a  new  title  accrues  to 
the  crown  by  a  new  promotion ;  the  fame  commendam 
may  be  continued,  if  the  king  pleafeth :  but  it  muft  be 
by  a  new  difpenfation,  granting  it  to  be  held  with  the 
new  bifhoprick,     Id. 

10.  Commendam  temporary  in  retinere  may  be  renewed 
and  prolonged ;  that  is  to  fay,  before  the  original  incum- 
bency ceafeth  by  the  expiration  of  the  firft  difpenfation, 
a  fecond  difpenfation  may  be  granted,  to  prevent  the 
avoidance,  and  continue  the  incumbency.  'Tis  true, 
commendams  being  defigned  to  fupport  the  dignity  of  the 
epifcopal  character  (which  fince  the  time  of  the  reforma- 
tion hath  greatly  needed  fupport  in  many  fees)  they  have 
ufually  been  granted  in  perpetuity ;  in  which  cafe,  there 
was  no  occafion  to  renew  them.  But  that  fuch  re<- 
newals  were  understood  to  be  legal  and  regular,  appears 
by  the  applications  th.at  have  been  made  fa*  them,  with- 
out 
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eut  any  marks  of  doubt,  as  to  their  legality :  in  one  inftance, 
by  the  bifhop  of  Carlifle  in  the  year  1567 rand  in  another 
inftance  the  very  next  year  by  the  bifhop  of  Chefter. 
But  the  more  ancient  books  of  the  faculty  office  being  all 
loft,  we  cannot  certainly  tell  what  effect  thefe  applications 
had  ;  but  of  late  years  we  find,  that  a  temporary  com? 
mendam  of  the  bifhop  of  Chefter,  which  was  in  retlnere^ 
being  expired,  a  new  commendam  of  the  fame  benefice 
was  granted  to  him  in  perpetuity  by  capere,  in  considera- 
tion of  the  fmallnefs  of  the  faid  bifhoprick,  and  the  private 
patron's  having  otherwife  difpofed  of  the  ufual  commen- 
dam, with  which  it  had  been  formerly  fupported.     Gibf. 

9J5-  -  •      e   .    ' 

11.  As  to  what  hath  been  faid  of  refigning  commend-  Refign,nf  of  * 

ams  at  plealure ;    this  may  be  or  very  ill  comequence  to 

the  refpe&ive  fees  ;   many  of  which  are  poor,  and  cannot 

fubfift  without  additional  fupports.     And  perhaps  there 

are  no  other  commendams  fo  good,  or  fo  convenient ;  a*t 

leaft,  if  thefe  are  refigned,  and  other  clerks  be  prefented, 

there  will  be  none  vacant  together  with  the  bifhoprick. 

And  therefore  it  was  a  general  inftruiStion  which  king 

Charles  the  firft  fent  to  the  bifhops,  not  to  refign  their 

commendams  ;   and  we  find  a  particular  letter  written  by 

the  king's  order  to  the  bifhop  of  Peterborough,  that  he 

fhould  not  refign  the  living  of  Caftor,  which  he  held  in 

commendam.     Gibf.  915. 


Commtffatp. 

COMMISSARY  is  a  title  of  jurifdiaion,  apper- 
taining to  him  that  exercifeth  ecclefiaftical  jurifdic- 
tion  in  places  of  the  diocefe  fo  far  diftant  from  the  chief 
city,  that  the  chancellor  cannot  call  the  people  to  the  bi- 
shop's principal  confiftory  court  without  great  trouble  to 
them.  This  commiflary  is  called  by  the  canon ifts  com- 
mijfarius,  or  officialis  foraneus,  and  is  ordained  to  this  fpe- 
cial  end,  that  he  fhould  fupply  the  office  and  jurifdidtion 
of  the  bifhop  in  the  out  places  of  the  diocefe,  or  in  fuch 
parifhes  as  are  peculiars  to  the  bifhop,  and  exempted  from 
the  archdeacon's  jurifdic"tlon :  for  where  by  prefcription 
or  by  compofkion  there  are  archdeacons,  who  have  juris- 
diction in  their  archdeaconries,  as  in  mofl  places  they 
B  4  have', 
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have,  there  the  office  of  commiflary  is  fuperfluous.    Terms 
of  the  law.     4  Injl.  338. 

The  law  concerning  which  officer,  falling  in  with  the 
law  concerning  chancellors,  vicars  general,  and  officials  ; 
the  whole  is  treated  of  together,  under  the  title  Cfy&ll* 

Commiffion  for  pious  ufes.     See  CljaritHble  Ufe& 

Common  prayer.     See  ]p>UblfCft  tUO^fljlp* 

Communion.     See  Lo^tf  ^>UppEC* 

Communion  of  the  fick.     See  S)fcft* 

Communion  table.     See  CljUfCf)« 

Commutation.     See  ]E)£UHUC0« 


Confefltott* 

BY  Can.  113.  impowering  minifters  to  prefent  offences, 
at  the  court  of  vifitation,  it  is  provided,  that  if  any 
man  confefs  his  fecret  and  hidden  fins  to  the  minifter,  for 
the  unburdening  of  his  confcience,  and  to  receive  fpiritual 
confolation  and  eafe  of  mind  from  him,  he  mail  not  in 
any  wife  be  bound  by  this  conftitution,  but  is  ftraitly 
charged  and  admonifhed,  that  he  do  not  at  any  time  re- 
veal and  make  known  to  any  perfon  whatfoever,  any 
crime  or  offence  fo  committed  to  his  truft  and  fecrecy 
(except  they  be  fuch  crimes  as  by  the  laws  of  this  realm 
his  own  life  may  be  called,  in  queftion  for  concealing  the 
fame)  j  under  pain  of  irregularity. 

Cotutrmatfon. 

I.  IN  the  office  of  publick  baptifm;  the  minifter  di- 
Jl  re&eth  the  godfathers  and  godmothers  to  take  care, 
that  the  child  be  brought  to  the  bifhop  to  be  confirmed  by 
him,  fo  foon  as  he  or  fhe  can  fay  the  creed,  the  lord's 
prayer,  and  the  ten  commandments  in  the  vulgar  tongue, 
and  be  further  inftru&ed  in  the  church  catechifm  fet  forth 
for  that  purpofe. 

And 
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And  by  the  rubrick  at  the  end  of  baptifm  of  thofe'tihat 

are  of  riper  years  : It  is  expedient  that  every  perfon 

fo  baptized  (hall  be  confirmed  by  the  bifhop,  fo  foon  af- 
ter his  baptifm  as  conveniently  may  be  j  that  fo  he  may 
be  admitted  to  the  holy  communion. 

And  by  the  rubrick  before  the  office  of  confirmation : 
So  foon  as  children  are  come  to  a  competent  age, 
and  can  fay  in  their  mother  tongue  the  creed,  the  lord's 
prayer,  and  the  ten  commandments,  and  alfo  can  anfwer 
to  the  other  queftions  of  the  catechifm,  they  fhall  be 
brought  to  the  bifhop. 

2.  By  Can.  60.  Forafmuch  as  it  hath  been  a  folemn 
ancient  and  laudable  cuftom  in  the  church  of  god,  conti- 
nued from  the  apoftles  times,  that  all  bilhops  fhould  lay 
their  hands  upon  children  baptized  and  inftructed  in  the 
catechifm  of  the  chriftian  religion,  praying  over  them,  and 
blefling  them,  which  we  commonly  call  confirmation,  and 
that  this  holy  action  hath  been  accuftomed  in  the  church 
in  former  ages,  to  be  performed  in  the  bifhop's  vifitation 
every  third  year  ;  we  will  and  appoint,  that  every  bifhop 
or  his  fuffragan,  in  his  accuftomed  vifitation,  do  in  his 
own  perfon  carefully  obferve  the  faid  cuftom.  And  if  in 
that  year,  by  reafon  of  fome  infirmity,  he  be  not  able  per- 
fonally  to  vifit  j  then  he  fhall  not  omit  the  execution  of 
that  duty  of  confirmation  the  next  year  after,  as  he  may 
conveniently. 

3.  By  Can.  61.  Every  minifter  that  hath  cure  and 
charge  of  fouls,  for  the  better  accomplifhing  of  the  or- 
ders prefcribed  in  the  book  of  common  prayer  concern- 
ing confirmation,  fhall  take  efpecial  care,  that  none 
fhall  be  prefented  to  the  bifhop  for  him  to  lay  his  hands 
upon,  but  fuch  as  can  render  an  account  of  their  faith  ac- 
cording to  the  catechifm  in  the  faid  book  contained.  And 
when  the  bifhop  fhall  affign  any  time  for  the  performance 
of  that  part  of  his  duty,  every  fuch  minifter  fhall  ufe  his 
beft  endeavour  to  prepare  and  make  able,  and  likewife  to 
procure  as  many  as  he  can  to  be  then  brought,  and  by  the 
bifhop  to  be  confirmed. 

And  by  the  rubrick  :  Whenfoever  the  bifhop  fhall  give 
knowledge  for  children  to  brought  unto  him  for  their 
confirmation  ;  the  curate  of  every  parifh  fhall  either  bring 
or  fend  in  writing,  with  his  hand  fubfcribed  thereunto, 
the  names  of  all  fuch  perfons  within  his  parifh,  as  he  {hall 
think  fit  to  be  prefented  to  the  bifhop  to  be  confirmed. 
And  if  the  bifhop  approve  of  them,  he  fhall  confirm  them, 
according  to  the  form  in  the  book  of  common  prayer. 

4.  An4 


io  Confirmation. 

4.  And  every  one  {hall  have  a  godfather  or  a  godmo- 
ther, as  a  witnefs  of  their  confirmation.     Rubr. 

And  no  perfon  mall  be  admitted  godfather  or  godmd- 
ther  to  any  child  at  confirmation,  before  the  faid  perfon  fo 
undertaking  hath  received  the  holy  communion.  Can. 
29. 

5.  Lord  Coke  fays,  If  a  man  be  baptized  by  the  name  of 
Thomas,  and  after  at  his  confirmation  by  the  bifhop  he  is 
named  John  ;  his  name  of  confirmation  fhall  ftand  good. 
And  this  was  the  cafe  of  Sir  Francis  Gawdye,  chief  juf- 
tice  of  the  court  of  common  pleas  ;  whofe  name  of  bap- 
tifm  was  Thomas,  and  his  name  of  confirmation  Francis ; 
and  that  name  of  Francis  by  the  advice  of  all  the  judges 
he  did  bear,  and  afterwards  ufed  in  all  his  purchafes  and 
grants.     1  Inft.  3. 

But  this  feemeth  to  be  altered  by  the  form  of  the  pre- 
fent  liturgy.  In  the  offices  of  old,  the  bifhop  pronounced, 
the  name  of  the  child  or  perfon  confirmed  by  him,  and  if 
he  did  not  approve  of  the  name,  or  the  perfon  himfelf  or 
his  friends  defired  it  to  be  altered,  it  might  be  done  by  the 
bifhop's  pronouncing  a  new  name  upon  his  miniftring  this 
rite,  and  the  common  law  allowed  the  alteration  ;  but 
upon  review  of  the  liturgy  at  king  Charles  the  fecond's 
reftauration,  the  office  of  confirmation  is  altered  as  to  this 
point,  for  now  the  bifhop  doth  not  pronounce  the  name 
of  the  perfon  confirmed,  and  therefore  cannot  alter  it. 
John/.  A.  D.  1 28 1.  numh.  3. 

6.  By  the  Rubrick  at  the  end  of  the  office  of  confirms 
ation  :■  ■  There  fhall  be  none  admitted  to  the  holy 
communion,  until  fuch  time  as  they  be  confirmed,  or  be 
ready  and  defiroUs  to  be  confirmed, 


Conge  t»'  cflt're. 

•?  O  NG  E  a?  ejlire^  in  the  language  of  France,  which 
*-^  was  introduced  into  our  laws  by  William  the  Nor- 
man and  his  fucceflbrs,  fignifieth  leave  to  chufd  ;  and  is  the 
king's  writ  or  licence  to  the  dean  and  chapter  to  chufe  H 
bifhop,  in  the  time  of  vacancy  of  the  fee. 

Confecration  of  churches.    See  CfjtttCfr. 
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fONSISTORT  is  the  court  chriftian,  or  fpiritual 
*-*  court*  held  formerly  in  the  nave  of  the  cathedral » 
church,  or  in  fome  chapel,  ifle  or  portico  belonging  to  it  j 
in  which  thje  bifhop  prefided,  and  had  fome  of  his  clergy 
for  afTeffbrs  and  afiiftants.  But  this  court  now  is  held  by 
the  bifhop's  chancellor  or  commifTary,  and  by  archdeacons 
or  their  officials,  either  in  the  cathedral  church  or  other 
convenient  place  of  the  diocefe,  for  the  hearing  and  deter- 
mining of  matters  and  caufes  of  ecclefiaftical  cognizance, 
happening  within  that  diocefe.  Ken.  Far.  Ant.  GlofT. 
God.  83. 

From  the  confiftory  the  appeal  is  to  the  archbifliop  of 
the  province.     God.  83. 

Confolidation  of  churches.     See  ClttfOtt- 


Confttltatton. 

/CONSULTATION  is  a  writ,  whereby  a  caufe  be- 
^  ing  formerly  removed  by  prohibition  out  of  the  eccle- 
fiaftical court  or  court  chriftian,  to  the  king's  court,  is  re- 
turned thither  again.  For  if  the  judges  of  the  king's  court, 
comparing  the  libel  with  the  fuggeftion  of  the  party,  find 
the  fuggeftion  falfe,  or  not  proved,  and  therefore  the  caufe 
to  be  wrongfully  called  from  the  court  chriftian  ;  then,  up- 
on this  confultation  or  deliberation,  they  decree  it  to  be  re- 
turned again  ;  whereupon  the  writ  in  this  cafe  obtained, 
is  called  a  confultation.     Terms  of  the  law. 

Concerning  which  it  is  enacted  by  the  ftatute  intitled, 
"  The  ftatute  of  the  writ  of  confultation"  made  in  the 
24  Ed.  1.  as  foltoweth  :  Whereas  ecclefiajlical,  judges  have 
often  fur ceafed  to  proceed  in  caufes  moved  before  them,  by  force 
of  the  king's  writ  of  prohibition,  in  cafes  where  remedy  could 
pot  be  given  to  complainants  in  the  king's  court,  by  any  writ  out 
of  chancery,  becaufe  that  fuch  plaintiffs  were  deferred  of  their 
right  and  remedy  in  both  courts,  as  well  temporal  as  fpiritual, 
to  tktir  great  damage,  like  as  the  king  hath  been  advertifed  by 
the  grievous  complaint  of  his  fubjecls ;  our  lord  the  king  willeth 
and  commandeth,  that  where  ecclefiajlical  judges  do  furceafe  in 
fhe  aforefaid  cafes,  by  the  king's  prohibition  directed  unto  them, 

that 
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that  tJx  chancellor  or  the  chief  juftice  of  our  lord  the  king  for 
the  time  being,  upon  fight  of  the  libel  of  the  fame  matter,  at  the 
injlance  of  the  plaintiff'  (if  they  can  fee  that  the  cafe  cannot  be 
redreffed  by  any  writ  out  of  the  chancery,  but  that  the  fpiritual 
court  ought  to  determine  the  matters)  Jhall  write  to  the  eccleji- 
ajlical  judges  before  whom  the  caufe  was  firjl  moved,  that  they 
proceed  therein,  notwithjlanding  the  kings  prohibition  directed 
to  them  before. 

Upon  fight  of  the  libel]  For  (as  it  was  heretofore  held,) 
agreeable  to  the  libel  ought  the  confultation  to  be.  And 
therefore  in  Hojkins's  cafe,  when  the  parfon  fued  in  the 
fpiritual  court  for  all  the  tithes,  of  fuch  a  ground,  and  the  de- 
fendant obtained  a  prohibition,  upon  furmife  that  the  queen 
had  been  feifed  of  two  parts  of  the  tithes,  and  had  granted 
.them  away,  and  that  he  had  paid  the  two  parts  to  the 
grantee,  altho'  the  prohibition  was  for  the  two  parts  only, 
yet  when  the  parfon  prayed  confultation  for  the  third 
part,  it  was  denied ;  becaufe  his  confultation  could  not  be 
granted  but  according  to  his  libel,  and  fo  he  mult  libel  for 
his  third  part  de  novo.  But  Hobart  leaves  a  quaery  on  this 
cafe,  whether  he  might  not  have  had  a  confultation,  as  to 
the  third  part  only.  And  the  very  next  year,  in  Berrie's 
cafe,  where  the  parfon  fued  for  tithes  of  hay  in  fpecie  for 
a  hundred  acres  ;  and  in  a  prohibition  iffue  was  taken, 
whether  the  inhabitants  had  ufed  to  pay  for  all  tithes  of 
hay  of  all  ancient  meadows  within  the  town  a  certain  rate 
tithe ;  and  the  jury  found  there  was  fuch  a  cuftom  for  all 
the  ancient  meadows,  faving  for  certain  called  Barton 
meadows,  for  which  tithes  had  been  paid  in  kind  ;  and 
that  the  party  who  was  fued  for  tithes  in  the  fpiritual 
court,  had  hay  upon  five  acres  of  the  Barton  meadow ;  it 
was  refolved,  that  if  the  jury  had  found  againft  the  cuf- 
tom generally,  as  they  might  well  have  done,  the  parfon 
fhould  have  had  his  confultation  for  all ;  but  however,  as 
they  found  the  truth  diftributively,  that  he  had  caufe  to 
fue  in  the  fpiritual  court  for  one  part,  but  not  for  the 
other,  he  had  confultation  as  to  the  Barton  land  j  inaf- 
much  as  the  libel  for  tithes  in  kind  for  the  hundred  acres, 
was  feveral,  for  all  or  any  part ;  and  therefore  for  fo 
much  as  was  Barton,  and  out  of  the  cuftom,  it  was  as 
well  libelled,  as  if  it  had  been  for  that  alone.  Gibf.  1030. 
Hob.  115,  194. 

The  refolution  upon  this  head,  in  Fuller's  cafe,  was  as 
follows  :  When  any  libel  in  the  ecclefiaitical  court  con- 
tains many  articles  ;  if  any  of  them  do  not  belong  to  the 
cognizance  of  the  court  chriftiana  a  prohibition  may  be 

granted 
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granted  generally ;  and  upon  motion  made,  confutation 
may  be  awarded  as  to  things  which  do  belong  to  the  fpi- 
ritual  jurifdiction ;  for  the  writ  of  confultation  with  a 
quoad,  is  frequent  and  ufual.     12  Co.  44. 

If  they  can  fee  that  the  cafe  cannot  be  redrejfed"]  This  fup- 
pofeth  ftrict  examination  of  the  matter ;  which  is  always 
made  before  confultation  awarded.  For  confultations  are 
the  judgments  of  courts  had  upon  deliberation,  whereas 
prohibitions  are  granted  upon  furmifes.  To  this  purpofe 
it  was  faid  by  Vaughan  chief  juftice,  (Faugh.  323.)  "  We 
find  no  record  of  prohibitions  denied,  for  there  is  no  en- 
try made  of  motions  not  granted ;  but  of  prohibitions 
granted  there  is  :"  which  makes  the  granting  of  a  prohi- 
bition of  no  great  authority,  unlefs  upon  a&ion  brought  a 
confultation  be  denied  upon  demurrer.     Gibf.  1030. 

It  is  on  account  of  the  great  deliberation  to  be  beftowed 
on  thefe  occafions,  and  its  being  an  award  of  the  court 
and  final,  that  no  confultation  can  be  granted,  tho'  by  all 
the  judges,  out  of  term  ;  nor  by  any  of  them  within  the 
term,  out  of  court,  as  was  refolved  in  Fuller's  cafe  ;  and 
lord  Coke  fays,  the  name  of  the  writ  imports  this,  that 
the  court  upon  confultation  amongft  them  ought  to  award 
it.     Gibf  1030.     12  Co.  41. 

And  by  the  50  Ed.  3.  c.  4.  Where  a  confultation  is 
mce  duly  granted,  upon  a  -prohibition  made  to  the  judge  of  holy 
church,  the  fame  judge  may  proceed  in  the  caufe  by  virtue  of  the 
fame  confultation,  notivithflanding  any  other  prohibition  there' 
upon  to  him  delivered:  Provided  akvays,  that  the  matter  in  the 
libel  of  the  faid  caufe  be  not  ingroffed,  inlarged,  or  otherwifs 
changed. 

Where  a  confultation  is  once  duly  granted"]  H.  42  Elh* 
Sibley  and  Crawley.  On  a  prohibition  for  tithes  ;  the  de- 
fendant fhewed,  that  before  that  time  the  plaintiff  had 
fued  in  chancery,  to  flay  it  by  englifh  bill,  and  after- 
wards brought  a  prohibition  there,  and  a  confultation  was 
there  granted,  and  that  this  prohibition  is  for  the  fame 
caufe,  namely,  for  matter  of  difcharge  ;  wherefore  he 
prayed  a  confultation  upon  this  ftatute,  which  requireth, 
that  confultation  being  once  duly  granted,  there  fhall  hot 
be  another  prohibition.  But  the  court  held,  that  this 
confultation  was  not  duly  granted  according  to  the  intent 
of  the  ftatute  ;  becaufe  the  prohibition  was  not  duly 
grantable  there,  and  fo  out  of  the  ftatute  :  for  it  was  not 
duly  granted  upon  an  englifh  bill.  And  by  the  court, 
The  ftatute  is  to  be  intended  where  the  confultation  is 

granted 
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granted  upon  examination  of  the  matter,  and  not  for  the 
infufficiency  of  the  proceedings.  Whereupon  it  was 
awarded,  that  the  prohibition  ihould  ftand.     Cro.  Eliz. 

73^- 

And  afterwards,  E.  1 1  Ja.  in  the  cafe  of  Tey  and  Cox, 

we  find  it  laid  down  as  a  rule  by  the  whole  court  of  king's 
bench,  that  if  it  be  apparent  matter,  that  the  confutation 
was  not  duly  granted,  then  a  new  prohibition  may  be 
granted.     2  Brownl.  35.  Mo.  917.     Gibf.  1031. 

Upon  a  prohibition  made  to  the  judge  of  holy  church]  Butfo, 
that  the  firft  confultation  hath   been   granted  upon  the 
matter  or  fubftance  of  the  fuggeftion,  and  not  for  default 
of  form  only.     For  in  the  cafe  of  Cox  and  Seymour,  tho* 
the  fame  fuggeftion  had  been  made  before,  in  four  feveral 
prohibitions  for  the  fame  land,  and  the  fame  manner  of 
tithing  was  alledged,  and  every  of  the  four  times  conful- 
tation had  been  granted  ;  yet,  becaufe  it  was  in  every  in- 
ftance  only  for  default  of  proof  within  fix  months,  thro* 
neglect  to  have  the  witneffes  ready  in  due  time  according 
to  Edward  the  fixth's  ftatute  of  tithes,  and  not  upon  the 
right  or  trial  of  the  cuftom  ;  the  fuggeftion  was  held  to  be 
goodj  and  a  fifth  prohibition  grantable.     And  in  the  cafe 
of  Stroud  and  Hojkins,  H.  6  Cha.  the  fame  doctrine  is  laid 
down  as  follows  :    The  ftatute  of  the  50  Ed.  3.  is  in- 
tended, where  confultation  is  granted  upon  the  fubftance 
of  the  fuggeftion,  being  proved  to  be  infufficient  in  ver- 
dict, or  non-fuit  after  evidence;   and  not  where  it  is 
granted  for  the  infufficiency  of  the  form  of  the  fuggeftion, 
or  in  the  proceeding  thereupon.     Which  doctrine  had 
been  alfo  laid  down  before,  in  the .  7  Ja.  in  the  court  of 
king's  bench  ;    namely,  when  a  confultation  is  granted 
upon  any  fault  of  the  prohibition  in  form,  by  mifprifion 
of  the  clerk,  or  by  mifpleading  of  any  ftatute ;  in  that 
cafe,  or  fuch  like,  a  new  prohibition  may  be  granted  upon 
the  fame  libel :    but  if  confultation  be  granted  upon  the 
right  of  the  thing  in  queftion,  there  a  new  prohibition 
ihall  not  be  granted  upon  the  fame  libel.     Gibf.   1031. 

But  the  next  year,  in  the  8  Ja.  in  the  cafe  of  Dorwood 
and  Brikinden,  the  court  feems  to  have  gone  fomewhat 
farther  than  bare  form  in  the  rule  there  laid  down  ;  viz. 
If  a  man  libel  for  tithes  for  divers  years,  and  a  prohibi- 
tion is  granted  for  part  of  the  years,  and  after  that  a  con- 
fultation is  awarded  ;  yet  the  plaintiff  may  have  a  new 
prohibition  for  the  refidue  of  the  time,  notwithstanding 
the  ftatute  of  the  50  Ed.  3.  and  that  it  be  upon  one  felf 
feme  Ijjjel.     Id. 
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r  A  cafe- not  unlike  this,  was  T.  i  W.  where  .a  prohibi- 
tion had  been  granted  upon  fuggeftion  of  a  modus  to  pay 
2d  for  every  lamb  falling  in  the  parifh ;  after  which, 
consultation  was  alfo  granted  :  Then  there  was  a  motion 
for  a  new  prohibition,  on  fuggeftion  of  a  modus  of  2d 
for  every  lamb  falling  in  a  ■particular  farm  of  the  fame  pa- 
rifh.  And  tho*  it  is  there  faid,  that  if  this  modus  had 
been  found  by  the  verdict,  no  confultation  had  been 
granted  ;  yet  the  court  inclined  againft  a  prohibition  by 
reafon  of  this  ftatute.     2  Vcntr.  47. 

The  fame  judge  may  proceed  in  the  caufe"]  Mefme  le  juge  : 
It  was  obferved  by  Noy,  in  the  cafe  of  Bowry  and  Wal- 
lington,  that  tho'  in  the  printed  books,  and  alfo  in  the 
extract  of  the  ftatute  in  the  time  of  R.  2.  and  in  one  roll 
remaining  in  the  tower,  it  is  the  fame  judge ;  yet  iff  the 
parliament  roll  it  felf,  it  is  only  the  ecclefiajiical  judge  in 
general  :  and  he  added,  that  if  it  were,  as  in  the  printed 
books  and  extracts,  yet  this  fhould  not  be  intended  the 
fame  perfonal  judge,  but  the  fame  judge  of  cognizance  of 
the  fame  jurisdiction  or  caufe  ;  fo  as  no  new  prohibition 
fhall  be  grantable,  after  confultation,  tho'  the  bifhop  or 
archdeacon  conftitute  a  new  judge,  or  the  party  appeal 
from  an  inferior  to  a  fuperior  court.  Which  doctrine  is 
agreeable  to  the  refolution  in  Bigge's  cafe,  in  the  14  fa. 
where  prohibition  was  praye'd,  upon  an  appeal,  after  con- 
fultation, but  was  denied ;  and  the  court  faid,  that  this 
act  ought  to  have  a  reafonable  construction,  to  be  before 
the  fame  judge,  and  for  the  fame  caufe  •>  that  the  appeal 
doth  only,  fulpend  the  fentence,  but  yet  the  fame  ftands 
ftill  in  force  j  that  if  a  new  prohibition  fhould  be  granted 
upon  an  appeal,  then  upon  feveral  appeals  three  or  four 
prohibitions  might  be  granted,  which  would  be  very  in- 
convenient ;  and  that  the  intent  of  the  ftatute  was,  that 
he  which  hath  but  one  fuit,  fhould  not  be  infinitely  trou- 
bled.    Gibf.  1 03 1. 

It  is  true,  in  the  cafe  of  Davy  and  Codam,  in  the  22 
Ja.  a  new  prohibition  was  prayed  (and,  as  is  faid,  ob- 
tained) after  an  appeal  made  ;  and  that,  according  to  the 
reafonine  of  Jones,  becaufe  altho'  it  was  the  fame  caufe, 
and  upon  the  fame  libel,  yet  it  was  before  a  new  court. 
But  it  is  to  be  obferved,  that  the  confultation  there  had 
been  granted  for  lack  of  form  (namely,  upon  defaulx  of 
proof  within  fix  months)  ;  in  which  cafe,  as  hath  been 
already  obferved,  a  new  prohibition  after  confultation 
may  be  granted  to  the  very  ijame  judge,  notwithstanding 
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this  .,,-r.ute.  And  tho*  in  the  cafe  of  Bowry  and  Waiting- 
tony  as  it  ftands  reported  by  Popham,  it  was  refolved,  that 
anew  prohibition  may  be  granted,  if  there  be  an  appeal ;  yet 
this  doth  not  contradict  the  former  judgment,  if  we  take 
in  the  two  limitations  that  are  there  added  ;  i.  That  if 
he  who  appeals,  prayeth  a  prohibition,  he  fhall  not  have 
it ;  for  then  fuits  fhall  be  deferred  in  infinitum  in  the  ec- 
clefiaftical  courts.  Nor,  2.  If  the  prohibition  and  con- 
sultation were  upon  the  body  of  the  matter,  and  the  fub- 
ftance  of  it  ;  for  otherwife,  he  fliall  be  put  many  times  to 
try  the  fame  matter ;   which  is  full  of  vexation.     Gibf. 

Be  not  engroffed,  enlarged,  or  otherwife  changed]  In  the  cafe 
of  Denton  and  the  countefs  of  Chanriccard,  in  the  18  fa* 
where  the  firft  libel  was,  that  tithes  had  been  paid  time  out 
of  mind  ;  and  the  fecond  libel  was,  that  the  tithes  had 
been  paid  for  twenty,  thirty,  or  forty  years,  and  time  out  of 
mind  :  this  was  adjudged  a  change  of  the  libel,  as  laying 
the  foundation  of  a  new  title  different  from  the  former  ; 
and  the  whole  court  faid,  that  if  they  proceeded  upon  that 
addition,  they  would  grant  a  prohibition.     Gibf.  1031. 

But  when  the  libel  was  for  tithe  milk  of  eight  cows  ; 
and  upon  a  modus  pleaded,  prohibition  and  injunction 
were  obtained ;  and  afterwards  the  fame  incumbent  li- 
belled for  the  fame  tithe  againft  the  fame  perfon,  only  in- 
ferring a  lefs  number  of  cows  :  this  change  in  the  libel  did 
not  make  it  a  different  caufe  ;  and  therefore  attachment 
upon  the  prohibition  was  granted.     Gibf.   1032. 

Conventicle.     See  DlffetUerg* 
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I,  ""¥"*  H  O'  the  word  convocation  be  in  itfelf  of  a  gene- 
JL  neral  fignifi cation,  and  may  indifferently  be  ap- 
plied to  any  afTembiy  which  is  fummoned  or  called  toge- 
ther after  an  orderly  manner  j  yet  cuftom  (which  in  thefe 
matters  is  wont  to  prevail)  hath  determined  its  fenfe  to 
an  ecclefiaftical  ufe,  and  made  it  if  not  only,  yet  principally, 
to  be  reftrained  to  the  afTemblies  of  the  clergy. 

2.  That  the  bijhop  of  every  diocefe  had  here  as  in  all 
Other  chriftian  countries  power  to  convene  the  clergy  of 

his 
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his  diocefe,  and  in  a  common  fynod  or  council  with  ^them 
to  tranfa£l  fuch  affairs  as  fpecially  related  to  the  order 
and  government  of  the  churches  under  his  jurifdiction,  is 
not  to  be  queftioned.  Thefe  aflemblies  of  the  clergy  were 
as  old  almoft  as  the  firft  fettlement  of  chriftianity  amongft 
us,  and  amidft  all  our  other  revolutions  continued  to  be 
held  till  the  time  of  king  Henry  the  eighth. 

What  the  bifhop  of  every  diocefe  did  within  his  own 
diftrict,  the  archbijhop  of  each  province,  after  the  king- 
dom was  divided  into  provinces,  did  within  his  proper 
province.  They  called  together  firft  the  bifhops,  after- 
wards the  other  prelates,  of  their  provinces ;  and  by  de- 
grees added  to  thefe  fuch  of  their  inferior  clergy,  as  they 
thought  needful. 

In  thefe  two  aflemblies  of  the  clergy  (the  diocefanjy- 
nods  and  provincial  councils)  only  the  fpiritual  affairs  of  the 
church  were  wont  for  a  long  time  to  be  tranfacted.  So 
that  in  this  refpe£r,  therefore,  there  was  no  difference  be- 
tween the  bifhops  and  clergy  of  our  own  and  of  all  other 
chriftian  churches.  Our  metropolitans  and  their  fuffra-  \ 
gans  acted  by  the  fame  rules  here,  as  they  did  in  all 
other  countries.  They  held  thefe  affemblies  by  the  fame 
power,  convened  the  fame  perfons,  and  did  the  fame 
things  in  them. 

When  the  papal  authority  had  prevailed  here,  as  in 
moft  other  kingdoms  and  countries  in  Europe,  by  the 
leave  of  our  kings  and  at  the  command  of  the  legates 
fent  from  Rome,  another  and  yet  larger  fort  of  councils 
were  introduced  amongft  us,  of  the  bifhops  and  prelates 
of  the  whole  realm.  Thefe  were  properly  national  church 
councils ;  and  were  wont  to  be  held  for  fome  fpecial  de- 
figns,  which  either  the  pope,  the  king,  or  both,  had  to 
promote  by  them; 

But  befides  thefe  fynods  common  to  us  with  all  other 
chriftian  churches,  and  which  were  in  their  nature  and 
end  as  well  as  conftitution  properly  and  purely  ecclefiafti- 
cal  j  two  other  afTemblies  there  were  of  the  clergy  of 
this  realm,  peculiar  to  our  own  ftate  and  country  :  in 
which  the  clergy  were  convened,  not  for  the  fpiritual  af- 
fairs of  the  church,  but  for  the  good  and  benefit  of  the 
realm,  and  to  a£r.  as  members  of  the  one  as  well  as  of  the 
other.  Now  the  occafion  of  thefe  was  this  :  When  the 
faith  of  Chrift  was  thoroughly  planted  here,  and  the 
piety  of  our  anceftors  had  liberally  endowed  the  bifhops 
and  clergy  of  the  church  with  temporal  lands  and  pof- 
fefTions ;  not  only  the  opinion  which  they  had  of  their  pru- 
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dcnce  and  piety  prompted  them  to  take  the  moft  eminent 
of  them  into  their  publick  councils,  but  the  intereft  which 
they  had  by  that  means  in  the  ftate  made  it  expedient  (o 
to  do,  and  to  commit  the  direction  and  management  of 
offices  and  affairs  to  them. 

Hence  our  bifhops  firft,  and  then  fome  of  our  other 
prelates  (as  abbots  and  priors),  were  very  early  brought 
into  the  great  councils  of  the  realm,  or  parliament  j  and 
there  confulted  and  acted  together  with  the  laity. 

Thus  were  the  greater  clergy  firft  brought  into  our 
ftate  councils,  and  made  a  conftant  or  eftablifhed  part  of 
them.  But  in  procefs  of  time,  our  princes  began  to  have 
a  further  occafion  for  them.  For  being  increafed  in  num- 
ber, and  with  that  in  their  wealth  too,  not  only  our  kings, 
but  the  people  began  to  think  it  reafonable,  that  the  cler- 
gy fhould  bear  a  part  in  the  publick  burdens,  as  well  as 
enjoy  their  ftiare  of  the  public  treafure. 

Hence  our  Saxon  anceftors,  under  whom  the  church 
was  the  moft  free,  yet  fubje&ed  the  lands  of  the  clergy  to 
the  threefold  necefllty,  of  caftles,  bridges,  and  expedi- 
tions. And  the  granting  of  aids  in  theie  cafes,  brought 
on  aflemblies  of  the  clergy,  which  were  afterwards  diftin- 
guifhed  by  the  name  of  convocation.  Wake's  State  of  the 
Ch.  pajfim. 
After  the  con-       g.  \n  the  Saxon  times,  the  lords  fpiritual  (as  well  as 

qucft  till  the        ^e  other  clergy)  held  by  frankalmoigne,  but  yet  made 
reignotx.dw.lt  oj  '      ....     •'       .  ,°  ..      Jr    , 

great  part  (as  was  faid)  of  the  grand  council  or  the  na- 
tion ;  being  the  moft  learned  perfons  that,  in  thofe  times 
of  ignorance,  met  to  make  laws  and  regulations. 

But  William  the  conqueror  turned  the  frankalmoign 
tenures  of  the  bifhops  and  of  fome  of  the  great  abbots  in- 
to baronies  ;  and  from  thenceforwards  they  were  obliged 
to  fend  perfons  to  the  wars,  or  were  aflefTed  to  the  efcuage 
(which  was  a  fine  or  payment  in  money  inftead  thereof), 
and  were  obliged  to  attend  in  parliament.  And  then 
their  attendance  was  complained  of  as  a  burden.  And 
this  begat  the  grand  quarrel  in  Henry  the  fecond's  time, 
between  the  king  and  Thomas  Becket.  For  the  ftatute 
of  Clarendon  required  fuch  attendance,  which  confirmed 
the  efcuage  on  them.  For  this  they  made  many  excep- 
tions ;  and  particularly,  that  the  parliament  took  cogni- 
zance of  treafons  and  felonies  :  whereas  the  clergy,  by  a 
canon  of  the  council  of  Toledo,  were  forbid  to  give  judg- 
ment in  cafes  of  blood.  And  therefore,  to  obviate  this 
objection,  the  conftkutions  of  Clarendon  permitted  them 
to  withdraw  in  fuch  cafes. 

Notwithftanding  this  conceffion,  they  ftill  objected  a- 
2  gainft 
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gatnft  the  nth  article  of  that  ftatute^  which   required 
them  to  be  prefent  until  judgment  was  to  be  given. 

This  article  obliged  them  to  attend  ;  and  therefore  tho' 
they  had  excepted  the  cafe  of  blood,  yet  they  knew  their 
attendance  confirmed  their  eftates  as  baronies ;  and  they 
did  not  care  that  the  munificence  and  frankalmoigne  of 
the  ancient  kings  mould  be  changed  into  fuch  tenures. 
But  notwithftanding  the  quarrel  with  Becket,  the  king 
prevailed  that  they  fhould  continue  baronies.  Gilb.  Exch. 
44,  5,  6. 

And  the  following  princes  in  their  parliaments  taxed 
them  in  refpect  of  their  baronies,  after  the  fame  manner 
that  they  did  thofe  of  the  laity. 

Yet  ftill,  this  reached  only  to  the  prelates  and  fuperior 
clergy  j  but  the  body  of  the  clergy,  that  had  no  baronies, 
and  holding  by  Frankalmoigne,  were  in  a  great  meafure 
exempt  from  the  charges  which  were  aflefTed  upon  the 
laity,,  and  were  therefore  by  fome  other  way  to  be  brought 
under  the  fame  obligation. 

In  order  hereunto  feveral  meafures  were  taken,  till  at 
laft  they  fettled  into  that  method  which  finally  obtained, 
and  fet  afide  the  necefiity  of  any  other  way.  Firft,  the 
pope  laid  a  tax  upon  the  church  for  the  ufe  of  the  king ; 
and  both  their  powers  uniting,  the  clergy  were  forced  to 
fubmit  to  it.  Next,  the  biftiops  were  prevailed  with,  up- 
on fome  extraordinary  occafions,  to  oblige  their  clergy  to 
grant  a  fubfidy  to  the  king,  in  the  way  of  a  benevolence  ; 
and  for  this,  letters  of  fecurity  were  granted  back  by  the 
king  to  them,  to  infure  them  that  what  they  bad  done 
fhould  not  be  drawn  into  example  or  confequence. 

And  thefe  concefiions  were  fometimes  made  by  the  bi- 
(hops  in  the  name  of  their  clergy  ;  but  the  common  way 
was,  that  every  bifhop  held  a  meeting  of  the  clergy  of  his 
diocefe.  Then  they  agreed  what  they  would  do  ;  and 
impowered  firft  the  bifhops,  afterwards  their  archdea- 
cons, and  finally  pro&ors  of  their  own,  chofen  for  that 
end,  to  make  the  conceffion  for  them.     Wake  :  utfupra, 

4.  Thus  flood  this  matter  till  the  time  of  Edward  the  From  TMw 
firft.  Who  not  willing  to  continue  at  fuch  a  precarious ,0  Hen-  s* 
rate  with  his  clergy,  took  another  method  ;  and,  after  fe- 
veral other  experiments,  fixed  at  laft  upon  an  eftablifli- 
ment,  which  hath  in  fome  fort  continued  ever  fince.  The 
method  he  refolved  upon  was  this  :  viz.  That  the  earls 
and  barons  fhould  be  called  to  parliament  as  formerly,  and 
embodied  in  one  houfe :  And  that  the  tenants  in  burgage 
fhould  fend  their  reprefentatives  ;    and  that  the  tenants  by 
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knight's  fervice,  and  other  focage  tenants  in  the  c6untle3y 
fhould  alfo  fend  their  reprefentatives  ;  and  thefe  were  em- 
bodied in  the  other  houfe.  He  defigned  to  have  the  cler- 
gy as  a  third  eftate;  and  as  the  bifhops  were  to  fit  per 
baroniam  in  the  temporal  parliament,  fo  they  were  to  fit 
with  the  inferior  clergy  in  convocation.  And  the  pro- 
ject and  defign  of  the  king  was,  that  as  the  two  temporal 
eftates  charged  the  tempoialtics,  and  made  laws  to  bind 
all  temporal  things  within  this  realm  ;  fo  this  other  body 
mould  have  given  taxes  to  charge  the  fpiritual  pofleflions, 
and  have  made  canons  to  bind  the  ecclefiaftical  body : 
To  this  end  was  the  Pramunientes  claufe  (fo  called  from 
the  firft  word  thereof)  in  the  fummons  to  the  archbifhops 
and  bifhops,  by  which  he  required  them  to  fummon  fuch 
of  their  inferior  clergy  to  come  with  them  to  parliament, 
as  he  then  fpecified  and  thought  fufficient  to  act  for  the 
whole  body  of  the  clergy. 

This  altered  the  English  convocation  from  the  foreign 
fynods  ;  for  thefe  were  totally  compofed  of  the  bifhops, 
who  were  paftors  of  the  church  ;  (for  the  clergy  were  re- 
gularly efteemed  only  their  affiftants)  \  and  therefore  the 
bifhops  only  were  collected  to  compofe  fuch  foreign  fy- 
nods, to  declare  what  was  the  doctrine,  or  fhould  be  the 
difcipline  of  the  church. 

Edward  the  firft  projected,  to  have  made  the  clergy  one 
third  eftate,  dependent  on  himfelf ;  and  therefore  not  only 
called  the  bifhops,  whom  as  barons  he  had  a  right  to  fum- 
mon, but  the  reft  of  the  clergy,  that  he  might  have  their 
confent  to  the  taxes  and  afleffments  made  on  that  body. 

But  the  clergy  forefeeing  they  were  likely  to  be  taxed, 
alledged  that  they  could  not  meet  under  a  temporal  au- 
thority, to  make  any  laws  or  canons  to  govern  the  church, 
And  this  difpute  was  maintained  by  the  archbifhops  and 
bifhops,  who  were  very  loath  the  clergy  fhould  be  taxed, 
or  that  they  fhould  have  any  intereft  in  making  ecclefia- 
ftical canons,  which  formerly  were  made  by  their  fole 
authority ;  for  even  if  thofe  canons  had  been  made  at 
Rome,  yet,  if  they  were  not  made  in  a  general  council, 
they  did  not  think  them  binding  here,  unlefs  they  were 
received  by  fome  provincial  conftitution  oi  the  bifhops. 
And  tho'  the  inferior  clergy,  by  this  new  fcheme  of  Ed- 
ward the  firft,  were  let  into  the  power  of  making  canons  ; 
yet  they  forefaw  they  were  to  be  taxed,  and  therefor* 
oined  with  the  bifhops,  in  oppofing  what  they  thought  an 
nnovation,  and  in  the  end  paid  no  obedience  to  the  prce- 

munhnUs 
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munienUs  .claufe ;    but  the  archbifhops  and  bifhops  threat- 
ned  to  excommunicate  the  king. 

He,  and  temporal  eftate,  took  it  fo  ill,'  that  the  clergy 
would  not  bear  any  part  of  the  publick  charge,  that  they 
were  beforehand  with  them,  and  the  clergy  were  all  out- 
lawed, and  their  poffeffions  felled  into  the  king's  hands. 

This  fo  humbled  the  clergy,  that  they  at  laft  confented 
to  meet.  And  to  take  away  all  pretence,  there  was  a  fum- 
mons,  befides  the  preemunienies  claufe,  to  the  archbifhop, 
that  he  fhould  fummon  the  bifhops,  deans,  achdeacons, 
•colleges,  and  whole  clergy,  ©f  his  province.  From  hence 
therefore  the  bifhops,  .deans,  archdeacons,  colleges,  and 
clergy,  met  by  virtue  of  the  archbifhop' s  fummons  5  which 
being  an  ecclefiaftical  authority,  they  could  not  ©bje£r.  to. 
And  fo  the  bifhops  and  clergy  came  to  convocation  by 
virtue  of  the  archbimop's  fummons  ;  they  efteeming  it  to 
be  in  his  power,  whether  he  would  obey  the  king's  writ 
or  not :  but  when  he  had  iflued  his  fummons,  they  could 
not  pretend  it  was  not  their  duty  to  come.  But  the  prcemu-~ 
nientes  writ  was  not  difufed  ;  becaufe  it  directed  the  man- 
ner in  which  the  clergy  were  to  attend,  to  wit,  the  deans 
-and  archdeacons  in  perfon9  the  chapter  by  one,  and  the 
clergy  by  two  proctors. 

So  that  the  clergy  were  doubly  fummoned  ;  firft  by  the 
iufhop,  to  attend  the  parliament ;  and,  fecondly,  by  the 
archbifiiop  to  apgear  in  convocation.  And  that  the  arch- 
bifhop might  not  appear  to  fummon  them  folely  in  pur- 
suance of  the  king's  writ ;  he  for  the  moft  part  varied  in 
fiis  fummons  from  the  king's  writ,  both  as  to  the  time 
and  place  of  their  meeting.. 

And  left  it  might  be  thought  Hill  (of  which  they  were 
very  jealous)  that  their  power  was  derived  from  temporal 
authority,  they  fometimes  met  on  the  arclibifhop's  fum- 
mons without  the  king's  writ ;  and  in  fuch  convocation 
the  king  demanded  fupplies,  and  by  fuch  requeft  owned 
the  epifcopal  authority  of  convening.  So  that  the  king's 
writ  was  reckoned  by  the  clergy  no  more  than  one  mo- 
tive for  their  convening.  And  if  the  archbifhop  in  his 
fummons  recited  the  king's  wrat^  they  protected  againft  it, 
becaufe  that  was  laying  his  authority  on  the  king's  writ, 
which  the  clergy  would  by  no  means  endure  ;  for  they 
would  not  confent  that  the  prince  had  any  ecclefiaftical 
authority  to  convene  fynods,  but  they  allowed  the  kjng's 
writ  to  be  a  motive  for  the  archbifhop  to  convene,  if  he 
agreed  in  judgment  with  the  king. 

C  3  And 
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And  from  henceforward,  inftead  of  making  one  ftate  of 
the  kingdom,  as  the  king  defigned,  they  compofed  two 
ecf  lefiaftical  fynods,  under  the  fummons  of  each  of  the 
archbifhops  ;  and  being  forced  into  thofe  two  fynods  be- 
fore mentioned,  they  fat,  and  made  canons  by  which  each 
refpedtive  province  was  bound,  and  gave  aids  and  taxes  to 
the  king.  But  the  archbifhop  of  Canterbury's  clergy, 
and  that  of  York,  aflembled  each  in  their  own  province  ; 
and  the  king  gratified  the  archbifhops,  by  fufFering  this 
new  body  of  convocation  to  be  formed  in  the  nature  of  a 
parliament.  The  archbifhop  fat  as  king  ;  his  fuffragans 
fat  in  the  upper  houfe,  as  hi^  peers  ;  the  deans,  archdea- 
cons, and  the  proctor  for  the  chapter,  reprefented  the 
burghers ;  and  the  two  proctors  for  the  clergy,  the 
knights  of  the  fhire.  And  fo  this  body,  inftead  of  being 
one  of  the  eftates  as  the  king  defigned,  became  an  eccle- 
ftaftical  parliament,  to  make  laws,  and  to  tax  the  poflef- 
fions  of  the  church.     Gilb.  Exch.  Ch.  4. 

But  altho'  they  thus  fat  as  a  parliament,  and  made  laws 
for  the  church,  yet  they  did  not  make  a  part  of  the  par- 
liament properly  fo  called.  Sometimes  indeed  the  lords, 
and  fometimes  the  commons,  were  wont  to  fend  to  the 
convocation  for  fome  of  their  body  to  give  them  advice  in 
fpiritual  matters ;  but  ftill  this  was  only  by  way  of  advice  : 
for  the  parliament  have  always  infifted,  that  their  laws, 
by  their  own  natural  force,  bind  the  clergy  ;  as  the  laws 
of  all  chriftian  princes  did  in  the  firft  ages  of  the  church. 
Gilb.  Exch.  60. 

And  even  the  convocation  tax  did  always  pafs  both 
houfes  of  parliament  ;  fince  it  could  not  bind  as  a  law, 
till  it  had  the  confent  of  the   legiflature.       Gilb.  Exch. 

Even  fo  in  the  Saxon  times,  if  the  fubject  of  any  laws  was 
for  the  outward  peace  and  temporal  government  of  the 
church ;  fuch  laws  were  properly  ordained  by  the  king 
and  his  great  council  of  clergy  and  laity  intermixed,  as 
our  acts  of  parliament  are  ftill  made.  But  if  there  was 
any  doctrine  to  be  tried,  or  any  exercife  of  pure  difcipline 
to  be  reformed,  then  the  clergy  of  the  great  council  de- 
parted into  a  feparate  fynod,  and  there  acted  as  the  pro- 
per judges.  Only  when  they  had  thus  provided  for  the 
ftate  of  religion,  they  brought  their  canons  frbm  the  fy- 
nod to  the  great  council,  to  be  ratified  by  the  king,  with 
the  advice  of  his  great  men,  and  fo  made  the  conftitutions 
ef  the  church  to  be  laws,  of  the  realm,— —And  the  Nor- 
man 
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man  revolution  made  no  change  in  this  refpec~r..     Ken* 
JSccl.  Syn*  249. 

5.  Thus  the  cafe  flood,  when  the  acV  of  fubmiffion,,  The  a&  of  fub- 
25  H.  8.  c.  19.  was  made  ;  by  which  it  is  enacted  as  fol-  million  of  the  2,$, 
loweth  ;  Where  the  king's  humble  and  obedient  fubjecls  the  en'  * 
clergy  of  this  realm  of  England,  have  not  only  ack?iowledged 
according  to  the  truth,  that  the  convocation  of  the  fame  clergy  is% 
always  hath  been,  and  ought  to  be  affembled  only  by  the  king's 
writ ;  but  alfo  fubmitting  themfelves  to  the  king's  rnajefly,  have 
promifed  in  verbo  facerdotii  that  they  ivill  never  from  hence- 
forth -pre fume  to  attempt,  alledge,  claim,  or  put  in  ure  enacl,, 
promulge,  or  execute  any  new  canons,  conflitutions,  ordinances 
provincial,  or  other,  or  by  whatfoever  name  they  Jhall  be  called, 
in  the  convocation,  unlefs  the  king's  mojl  royal  affent  and  licence 
may  to  them  be  had,  to  make  promulge  and  execute  the  fame,  and 
that  his  majejly  do  give  his  mofl  royal  affent  and  authority  in 
that  behalf:  It  is  therefore  enacled,  according  to  the  faid  fub- 
mijjion,  that  they  nor  any  of  them,  Jhall  prefume  to  attempt,  al- 
ledge, daim9  or  put  in  ure  any  conjlitutions  or  ordinances  pro- 
•vincial,  by  whatfoever  name  or  names  they  may  he  called,  in 
their  convocations  in  time  coming  (which  always  Jhall  be  affem- 
bled by  authority  of  the  king's  writ)  ;  unlefs  the  fame  clergy 
may  have  the  king's  nlofl  royal  affent  and  licence,  to  make  pro- 
mulge and  execute  fuch  canons,  coyflitutions ,  and  ordinances  pro- 
vincial or  fynodal :  upon  pain  of  every  one  of  the  faid  clergy  do- 
ing contrary  to  this  del,  and  being  thereof  convicl,  to  fujfer  im.- 
prifonment,  and  make  fine  at  the  king's  will. 

Accordingly,  T.  8  Ja.  It  was  refolved  upon  this  fta- 
tute,  by  the  two  chief  juftices  and  divers  other  juftices,  at 
a  committee  before  the  lords  in  parliament;  \,  That  a 
convocation  cannot  affemble  at  their  convocation,  with- 
out the  affent  of  the  king.  2.  That  after  their  aflembly 
they  cannot  confer,  to  conftitute  any  canons  without  li- 
cence of  the  king.  3.  When  they  upon  conference  con- 
clude any  canons,  yet  they  cannot  execute  any  of  their 
canons  without  the  royal  affent.  4,  That  they  cannot 
execute  any  after  the  royal  affent,  but  with  thefe  four  li- 
mitations ;  (1)  that  they  be  not  againft  the  prerogative 
of  the  king  ;  nor  (2)  againft  the  common  law  ;  nor  (3) 
againft  any  ftatute  law  \  nor  (4)  againft  any  cuftom  of 
the  realm.  All  which  appeareth  by  the  faid  ftatute  :  AntJ 
this  (Coke  fays)  was  but  an  affirmance  of  what  was  be-. 
fore  the  faid  ftatute  ;  for  it  was  held  before,  that  if  a  ca- 
non be  againft  the  law  of  the  land,  the  bifhop  ought  to 
cbey  the  commandment  of  the  king,  according  of  the  law 
qf  the  land,     12  Co.  72. 

C4  And 
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And  therefore  by  this  act  the  clergy  being  restrained 
from  making  any  canons  or  constitutions  in  their  convo- 
cations without  the  king's  licence,  the  power  as  to  this 
particular,  which  was  before  lodged  in  the  hands  of  the 
metropolitan,  is  now  put  into  the  hands  of  the  king,  who 
having  by  authority  of  his  writ  commanded  the  archbi- 
fhops  to  fummon  them  for  ftate  purpofes  (as  the  tenor  of 
his  writ  fhews),  has  it  now  in  his  own  breaft  whether  he 
will  let  them  act  at  all  as  a  church  fynod  or  no.  They 
are  a  convocation  by  the  writ  of  fummons,  but  a  council 
properly  fpeaking  they  are  not,  nor  can  they  legally  act 
as  fuch  till  they  have  obtained  the  king's  licence  To  to  do. 
Wake:  ut fupra. 

Eleflion.  6.  Only  parfons,  vicars,  and  perpetual  curates,  are  ca- 

pable of  giving  their  votes  in  chufing  proctors  for  the  dio- 
cefan  clergy.     Jobnf.  150. 

If  any  member  of  the  convocation,  who  is  a  proctor, 
dies ;  the  archbifhop  iflues  his  mandate  to  the  bifhop  or 
that  diocefe  to  elect  another ;  and  this,  by  virtue  of  the 
power  inherent  in  him  to  fummon  his  fuffragan  bifhops ; 
who  being  to  obey  him  in  all  things  lawful  and  honeft, 
and  the  clergy  their  bifhop  in  the  like  manner,  they  by 
that  command  make  an  election  to  fupply  the  place  of 
one  of  their  proctors.     Gilb.  Exch.  58,  59. 

Number.  7*  ^n  *^e  Provmce  or"  Canterbury  there  are  only  two 

proctors  returned  for  each  diocefe:  In  thofe  diocefes, 
where  there  are  feveral  archdeaconries,  two  are  nomi- 
nated by  the  clergy  of  each  archdeaconry ;  and  out  of 
thefe  two  are  chofen  to  ferve  as  proctors  for  the  whole 
diocefe,  but  in  the  province  of  York,  two  proctors  are 
fent  to  convocation  for  every  archdeaconry ,  otherwife  the 
number  would  be  fo  fmall,  as  fcarce  to  deferve  the  name 
of  a  provincial  fynod.  By  this  means  it  comes  to  pafs, 
that  the  parochial  clergy  have  as  great  an  intereft  in  con- 
vocation there,  as  the  cathedral  clergy.  Whereas,  in  the 
province  of  Canterbury,  the  lower  houfe  of  convocation 
confifteth  of  twenty  two  deans  (taking  in  Weftminfter 
and  Windfor),  twenty  four  proctors  of  the  chapters,  fifty 
three  archdeacons,  in  the  whole  ninety  nine  of  the  ca- 
thedral clergy  ;  and  there  are  but  at  the  fame  time  forty 
four  proctors  for  the  parochial  clergy.  Jobnf.  150. 
Wake  34. 

Two  houfes;  8.  Anciently  the  lower  clergy  fat  in  the  fame  houfe 

with  the  bifhops ;  and  in  the  province  of  York,  the  bifhops 
and  other  clergy  do  fit  in  the  fame  houfe  Hill.     John/. 
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But  in  the  province  of  Canterbury  (as  hath  been  faid), 
they  confift  of  two  houfes  ;  the  upper  Houfe,  where  the 
archbifhop  and  bifhops  fit;  and  the  lower  houfe,  where 
the  reft  do  fit.     4  Inji.  322. 

And  as  there  are  two  houfes  of  convocation,  fo  there 
are  two  prolocutors,  one  of  the  bifhops  of  the  higher 
houfe,  chofen  by  that  houfe  ;  another  of  the-  lower  houfe, 
and  prefented  to  the  bifhops,    for  their  prolocutor.     4    - 

/«/?•  323- 

9.  By  the  ftatute  of  8  Hen.  6.  c.  1. Becaufe  the  prelates Privilege, 
and  clergy  of  the  realm  called  to  the  convocation,  and  their  fer- 

vants  and  familiars  that  come  with  them  to  fuch  convocation, 
oftentimes  be  arrefied  mole/led  and  inquieted ;  our  lord  the  king, 
willing  to  provide  for  the  fecurity  and quietnefs  of  the  faid  pre- 
lates and  clergy,  at  the  fupplication  of  the  fame  prelates  and 
clergy,  and  by  the  ajfent  of  the  great  men  and  commons  of  the 
realm,  hath  ordained  and  eflablijhed,  that  all  the  clergy  here- 
after to  be  called  to  the  convocation  by  the  king's  writ,  and  their 
fervants  and  familiars,  /hall  for  ever  hereafter  fully  ufe  and 
enjoy  fuch  liberty  or  defence  in  coming,  tarrying,  and  return- 
ing, as  the  great  men  and  commonalty  of  the  realm,  called  or 
to  be  called  to  the  king's  parliament,  do  enjoy,  and  were-  wont 
to  enjoy,  or  in  time  to  come  ought  to  enjoy. 

And  in  the  journals  of  the  houfe  of  lords,  we  find  fe- 
veral  applications  to  their  lordfhips  for  redrefs,  in  cafes 
where  this  liberty  of  the  convocation-clergy  hath  been 
invaded  ;  which  their  lordfhips  have  accordingly  granted. 
Gibf  931. 

10.  In  convocation,  thofe  who  are  abfent,  by  leave  or  Proxies, 
connivance,  are  allowed  to  vote  by  proxy ;  and  the  bi- 
fhops who  hold  lefler  dignities  in  commendam,  can  con- 
ftitute  any  perfon  that  is  member  of  the  lower  houfe  to 

vote  there  as  their  proxy,  for  fuch  deanries  or  archdea- 
conries as  they  hold  by  commendam,     Johnf.  142. 

11.  Can.  139.  Whofoever  fhall  affirm,  that  the  facred  General  powe?» 
fynod  of  this  nation  in  the  name  of  Chrift,  and  by  the 

king's  authority  affembled,  is  not  the  true  church  of 
England  by  reprefentation  ;  let  him  be  excommunicated, 
and  not  reftored  until  he  repent  and  publickly  revoke 
that  his  wicked  error. 

Can.  140.  Whofoever  fhall  affirm,  that  no  manner  of 
perfon,  either  of  the  clergy  or  laity,  not  being  themfelves 
particulary  affembled  in  the  faid  facred  fynod,  are  to  be 
fubjecr.  to  the  decrees  thereof  in  caufes  ecclefiaftical  (made 
and  ratified  by  the  king's  fupreme  authority)  as  not  hav- 
ing given  their  voices  unto  them  5  let  him  be  excom- 
J,  municatcd 
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municated,  and  not  reftored  until  he  repent  and  publickly 
revoke  that  his  wicked  error. 

Can.  141.  Whofoevcr  (hall  affirm,  that  the  facred  fy- 
nod  afTembled  as  aforefaid,  was  a  company  of  fuch  per- 
fons  as  did  confpire  together  againfr.  godly  and  religious 
profefTors  of  the  gofpel,  and  that  therefore  both  they  and 
their  proceedings,  in.  making  of  canons  and  conftitutions 
in  caufes  eccleftaftical  by  the  king's  authority  as  afore- 
faid,  ought  to  be  defpifed  and  contemned,  the  fame  being' 
ratified  confirmed  and  injoined  by  the  faid  regal  power 
fupremacy  and  authority  ;  let  t.bem.  be  excommunicated, 
and  not  reftored  until  they  repent  and  publickly  revoke 
that  their  wicked  error. 
No  power  to  12.  Lord  Coke  fays,  a  convocation  may  make confti- 

bind^thc  tempo-  tutionS}  by  which  thofe  of  the  fpiritualty  fhall  be  bound, 

for  this,  that  they  all,  either  by  reprefentation  or  in  per- 
fon,  are  prefent ;  but  not  the  temporal ty.      12  Co.  73. 

And  in  the  cafe  of  Matthews  and  Burdett^  H.  1  An.  In 
the  primitive  church,  the  laity  were  prefent  at  all  fynods. 
When  the  empire  became  chriftian,  no  canon  was  madq 
without  the  emperor's  confent.  The  emperor's  confent  in- 
cluded that  of  the  people  ;  he  having  in  himfelf  the  whole, 
legiflative  power,  which  our  kings  have  not.  Therefore 
if  the  king  and  clergy  make  a  canon,  it  binds  the  clergy 
in  re  ecclefiaftica,  but  it  doth  not  bind  laymen  ;  they  are 
not  reprefented  in  convocation,  their  confent  being  nei- 
ther given  nor  aflced.     2  Salk.  412. 

And  in  Cox's  Cafe,  M.  1700.  By  Wright  lord  Keeper : 
The  canons  of  a  convocation  do  not  bind  the  laity  with- 
out an  a£t  of  parliament.      1  Peere  W.  32. 

And  finally,  in  the  cafe  of  Middleton  and  Crafty  M.  iq 

Geo.  2.  it  was  determined  by  the  unanimous  refolution 

of  the  court  of  king's  bench,  that  fuch  canons  do  not 

proprio  vigore  bind  the  laity.     Str.  1056. 

Koragsinftthe        jg.  The  convocation  can  do  nothing  againft  the  law 
Jaw  of  the  land.  of  thg  jand  .    for  nQ  paft  of  the  ^    be  jf  commf)n  fc^ 

or  ftatute  law,  can  be  abrogated  or  altered  without  aft  of 
parliament.      12  Co.  73. 

And  by  the  ftatute  of  25  H.  8.  c.  19.  it  is  provided^ 
that  no  canons,  constitutions,  or  ordinances  fhall  be  made 
or  put  in  execution  within  this  realm,  by  authority  of  the 
convocation  of  the  clergy,  which  fhall  be  contrariant  or 
repugnant  to  the  king's  prerogative  royal,  or  the  cuftoms, 
laws,  or  ftatutes  of  this  realm. 
Appeal  to  the  14-  By  the  24  H.  8.  c.  12.  (concerning  appeals)  it  is 
eonvocaiicji.      ena&edj  tjiat  in,  all  caufes  teftamentary,  matrimonial,  or 

of 
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of  tithes,  depending  in  the  ecclefiaflical  courts,  which 
ihall  touch  the  king ;  the  party  grieved  may  appeal  to  the 
upper  houfe  of  convocation  being  then  convocate  by  the 
king's  writ,  or  next  enfuing,  within  the  province ;  fo 
that  fuch  appeal  be  taken  by  the  party  grieved  within 
fifteen  days  next  after  judgment  given  :  and  that  deter- 
mination ihall  be  final,  fo  as  that  the  matter  fo  determined 
(hall  never  after  come  in  queftion  and  debate,  to  be  exa- 
mined in  any  other  court. 

15.  The  convocation  ufually  continueth  during  the  Continuance; 
time  of  parliament ;    but,  as  Dr.  Warner  obferves,  the 
parliament  and  convocation  are  feparate  bodies,  indepen- 
dent on  one  another,  and  called  together  by  different  writs  j 

and  therefore  the  diflblution  of  the  parliament  doth  not 
neceflarily,  or  in  any  refpecT:,  diflolve  the  convocation  j 
fo  that  they  may  continue  to  fit  longer  than  the  parlia- 
ment if  the  king  pleafes.     2  Warn.  535. 

16.  Finally,  the  clergy  having  continued  to  tax  them- Their  decline, 
felves  in  convocation  as   aforeiaid,  thefe  affemblies  were 
regulaily  kept  up  till  the  act  of  the   13  C.  2.  c.  4.  was 

paffed,  when  the  clergy  gave  their  laffc  fuhfidy ;  it  being 
then  judged  more  advantageous  to  continue  the  taxing  them 
by  way  of  a  land  tax  and  poll  tax,  as  it  had  been  in  the 
time  of  the  long  parliament  during  the  civil  wars.  Glib. 
Exch.  56. 

And  in  the  year  1664,  by  a  private  agreement  between 
Sheldon  archbifhop  and  the  lord  chancellor  Clarendon 
and  other  the  king's  minifters,  it  was  concluded,  that  the 
clergy  fhould  filently  wave  the  privilege  of  taxing  their 
own  body,  and  permit  themfelves  to  be  included  in  the 
money  bills  prepared  by  the  commons.  And  this  hath 
made  convocations  unneceffary  to  the  crown,  and  inconfi- 
derable  in  themfelves.     2  Warn.  611,  612. 

And  fince  that  time  the  clergy  have  been  allowed  to 
vote  in  chufing  knights  of  the  {hire,  as  other  freeholders, 
which  in  former  times  they  did  not.     Johnf.  150. 

And  from  that  time  the  convocation  hath  never  paffed 
any  fynodical  ac~r, ;  and  from  thenceforth  until  the  year 
1700,  for  the  moft  part  they  were  only  called,  and  very 
rarely  did  fo  much  as  meet  together  in  a  full  body,  and 
with  the  ufual  folemnity.  'Tis  true  that  during  the  re- 
mainder of  king  Charles  the  fecond's  reign,  when  the 
office  of  prolocutor  was  void  by  death  or  promotion,  fo 
many  of  the  lower  houfe  came  together  as  were  thought 
fufficient  to  chufe  a  new  one  j  and  thofe  members  that 
y/ere  about  the  town  commonly  met,  during  parliament, 

once 
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once  a  week,  had  prayers  read,  and  were  formally  con- 
tinued till  the  parliament  was  diflblved,  and  the  convo- 
cation together  with  it.  And  in  king  Jame6  the  fecond's 
time,  the  writs  iflued  out  of  courfe,  but  the  members  did 
not  meet.  In  the  year  1689,  after  the  acceffion  of  king 
William  and  queen  Mary  to  the  throne,  a  convocation 
was  not  only  called,  but  began  to  fit  in  due  form  j  but 
their  refolutions  came  to  nothing.  And  from  thence  till 
the  year  1700,  they  were  only  called,  but  did  not  meet: 
but  in  that  year,  and  ever  fince,  at  the  meeting  of  the 
parliament,  the  convocation  of  the  clergy  hath  likewife 
been  folemnly  opened,  and  the  lower  clergy  have  been 
permitted  to  form  themfelves  into  a  koufe,  and  to  chufe 
their  prolocutor  ;  nor  have  they  been  finally  difmifTed  fo 
foon  as  that  folemnity  was  over,  but  continued  from  time 
to  time,  till  the  parliament  hath  broke  up  or  been  dif- 
folved.  And  now  it  feems  to  be  agreed,  that  they  are 
of  right  to  be  aflembled  concurrently  with  parliaments, 
and  may  acl:  and  proceed  as  provincial  councils,  when  his 
majefty  in  his  royal  wifdom  fliall  judge  it  expedient. 
John/.  141,  2,  3. 


Cope. 


V"> OPE  fignifieth  in  general  a  canopy,  or  vaulted  co- 
v>  vering  ;  and  from  thence  feemeth  to  have  been  tranf- 
ferred  to  denote  that  veftment  of  the  priefts,  which  co-» 
vereth  the  back  and  fhoulders. 


COJODp- 


ACorody  is  an  allowance  of  meat,  bread,  drink,  money, 
cloathing,  lodging,  and  fuch  like  neceffaries  for  fuf- 
tenance.     Terms  of  the  Law. 

It  is  fometimes  certain,  where  the  certainty  of  things 
is  fet  down  ;  fometimes  uncertain,  where  the  certainty  is 
not  fet  down.     Id. 

Some  corodies  began  by  grant  made  by  one  man  to 
another ;  and  fome  are  of  common  right,  as  every  foun- 
der of  abbies  or  religious  houfes  had  authority  to  aflign 

fuch 


fuch  in  the  faid  houfes  for  fuch  perfons  as  he  fhould  ap- 
point.    Id. 

Corodies  are  turned  into  penfions  and  money  at  this 
day.     IVoodb.  2.  c.  2. 

Corfe  prefent.     See  ©0?tttat^ 
Council.     See  g)]m0$* 


Courts. 

THIS  title  treateth  only  of  the  jurifdi&ion  of  the 
ecclefiaftical  courts  in  general  ;  the  law  concern- 
ing the  feveral  particulars,  is  inferted  under  the  refpe&ive 
titles  :  as  concerning  the  feveral  kinds  of  courts,  under 
the  titles  confiflory,  convocation,  vijitation,  arches,  audience, 
Prerogative,  faculty,  peculiar  ;  concerning  the  officers,  un- 
der the  titles  archdeacon,  chancellor,  commifj'ary,  vicar  general, 
official,  furrogate,  advocate,  regijler,  proclor,  apparitor  ;  con- 
cerning the  practice  and  manner  of  proceeding,  under  the 
titles  caveat,  libel,  citation,  evidence,  fentence,  fees,  appeal, 
prohibition,  confutation  j  concerning  the  judgment  and  ex- 
ecution of  the  fentence,  under  the  titles  penance,  fufpenjion, 
excommunication,  interdict,  deprivation  degradation,  fequejlra- 
tion ;  and  fuch  like. 

1.  For  the  firft  three  hundred  years  after  Chrift,  the  0rIg',n  °ftherr~ 
diftinction  of  ecclefiaftical  or  fpiritual  caufes,  in  point  of  ^ioa  fn  ^»I 
jurifdi£tion,  did  not  begin  ;  for  at  that  time  no  fuch  dif-  r»l. 
tin&ion  was  heard  of  in  the  chriftian  world ;  for  the 
caufes  of  teftaments,  matrimony,  baftardy,  adultery,  and 
the  reft,  which  are  called  ecclefiaftical  or  fpiritual  caufes, 
were  merely  civil,  and  determined  by  the  rules  of  the 
civil  law,  and  fubject  only  to  the  jurifdi&ion  of  the  civil 
magiftrate.  But  after  the  emperors  were  become  chrif- 
tians,  out  of  a  zeal  and  defire  they  had  to  grace  and  hon- 
our the  learned  and  godly  bifhops  of  that  time,  they  were 
pleafed  to  fingle  out  certain  fpecial  caufes,  wherein  they 
granted  jurifdiclion  to  bifhops  ;  namely,  in  cafes  of  tithes, 
becaufe  paid  to  men  of  the  church  ;  in  caufes  of  matri- 
mony, becaufe  marriages  were  for  the  moft  part  folemni- 
zed  in  the  church  ;  in  caufes  teftamentary,  becaufe  tefta- 
ments were  many  times  nude  in  extremis,  when  church- 
men 
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men  were  prefent  giving  fpiritual  comfort  to  the  teftator, 
and  therefore  they  were  thought  the  fitteft  perfons  to  take  the 
probates  of  fuc'h  teftaments  :  And  fo  of  the  reft.  Yet  thefe 
bifhops  did  not  then  proceed  in  thefe  caufes  according  to 
the  canons  and  decrees  of  the  church  (for  the  canon  law 
was  not  then  made),  but  according  to  the  rules  of  the  im- 
perial law,  and  as  the  civil  magiftrate  proceeded  in  other 
caufes.     Dav.  95. 
Origin  thereof        2    Accordingly  in  this  kingdom,  in  the  Saxon  times, 
jellm"  in  parti-  before  the  Norman  conqueft,  there  was  no  diftinction  of 
cular.  jurifdi&ions  ;   but  all  matters,  as  well  fpiritual  as  tempo- 

ral, were  determined  in  the  county  court  called  the  fhe- 
rifPs  tourn,  where  the  bifhop  and  earl  (or  in  his  abfence 
the  fheriff)  fat  together  ;  or  elfe  in  the  hundred  court, 
which  was  held  in  like  manner  before  the  lord  of  the  hun- 
dred and  ecclefiaftical  judge.  Examin.  of  the  fcheme  of  ch. 
pow.  15.  Duck  307.  1  IVarn.  274.  2  Still.  14.  God, 
96.     Johnf.  246. 

For  the  ecclefiaftical  officers  took  their  limits  of  jurif- 
didHon,  from  a  like  extent  of  the  civil  powers.  Moft  of 
the  old  Saxon  bifhopricks  were  of  equal  bounds  with  the 
diftinct  kingdoms.  The  archdeaconries,  when  firft  fet- 
tled into  local  diftri&s,  were  commonly  fitted  to  the  re- 
s  fpective  counties.  And  rural  deanries,  before  the  con- 
queft, were  correfpondent  to  the  political  tithings.  Their 
fpiritual  courts  were  held,  with  a  like  reference  to  the  ad- 
miniftration  of  civil  juftice.  The  fynods  of  each  province 
and  diocefe  were  held  at  the  discretion  of  the  metropolitan 
and  the  bifhop,  as  great  councils  at  the  pleafure  of  the 
prince.  The  vifitations  were  firft  united  to  the  civil  in- 
quifitions  in  each  county  ;  and  afterwards,  when  the 
courts  of  the  earl  and  bifhop  were  feparated,  yet  ftill  the 
vifitations  were  held  like  the  fheriff's  tourns  twice  a  year, 
and  like  them  too  after  eafter  and  michaelmafs,  and  ftill 
with  nearer  likenefs  the  greater  of  them  was  at  eafter. 
The  rural  chapters  were  alfo  held  like  the  inferior  courts 
of  the  hundred,  every  three  weeks  ;  then,  like  them  too, 
they  were  changed  into  monthly,  and  at  laft  into  quarterly 
meetings.  Nay,  and  a  prime  vifitation  was  held  com- 
monly, like  the  prime  fol emote  or  fheriff's  tourn  on  the 
very  calends  of  May.     Ken.  Eccl.  Syn.  233,  4. 

And  accordingly  Sir  Henry  Spelman  obferves,  that  the 
bifhop  and  ^he  earl  fat  together  in  one  court,  and  heard 
jointly  the  caufes  of  church  and  commonwealth  j  as  they 
yet  do  in  parliament.  And  as  the  bifhop  had  twice  in 
the  year  two  general  fynods,  wherein  all  the  clergy  of  his 

diocefe 
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diocefe  of  all  forts  were  bound  to  refort  for  matters  con- 
cerning the  church ;  fo  alfo  there  was  twice  in  the  year 
a  general  aflembly  of  all  the  fhire  for  matters  concerning 
the  commonwealth,  wherein  without  exception  all  kinds 
of  eftates  were  required  to  be  prefent ;  dukes,  earls,  ba- 
rons, and  fo  downward  of  the  laity ;  and  efpecially 
the  bifhop  of  that  diocefe  among  the  clergy.  For  in 
thofe  days  the  temporal  lords  did  often  fit  in  fynods  with 
the  bifhops,  and  the  bifhops  in  like  manner  in  the  courts 
of  the  temporalty,  and  were  therein  not  only  necefTary, 
but  principal  judges  themfelves.  Thus  by  the  laws  of 
king  Canutus,  "  the  fhyre-gemot  (for  fo  the  Saxons  call- 
ed this  aflcmbly  of  the  whole  fhire)  fhall  be  kept  twice  a 
year,  and  oftner  if  need  require,  wherein  the  bifhop  and 
the  alderman  of  the  (hire  {hall  be  prefent,  the  one  to  teach 
the  laws  of  god,  the  other  the  law  of  the  land."  And 
among  the  laws  of  king  Henry  the  firft,  it  is  ordained  ; 
"  firft,  let  the  laws  of  true  chriftianity  (which  we  call  the 
ecclefiaftical)  be  fully  executed  with  due  fatisfadtion ; 
then  let  the  pleas  concerning  the  king  be  dealt  with  ;  and 
laftly,  thofe  between  party  and  party  :  and  whomfoever 
the  church  fynod  fhall  find  at  variance,  let  them  either 
make  accord  between  them  in  love,  or  fequefter  them  by 
their  fentence  of  excommunication."  Whereby  it  ap- 
peareth,  that  ecclefiaftical  caufes  were  at  that  time  under 
the  cognizance  of  this  court.  But  thefe,  he  fays,  he 
takes  to  be  fuch  ecclefiaftical  caufes,  as  were  grounded 
upon  the  ecclefiaftical  laws  made  by  the  kings  themfelves 
for  the  government  of  the  church  (for  many  fuch  there 
were  in  almoft  every  king's  reign),  and  not  for  matters 
rifing  out  of  the  Roman  canons  which  haply  were  deter- 
minable only  before  the  bifhop  and  his  minifters. And 

the  bifhop  firft  gave  a  folemn  charge  to  the  people  touch- 
ing ecclefiaftical  matters,  opening  unto  them  the  rights 
and  reverence  of  the  church,  and  their  duty  therein  to- 
wards god  and  the  king,  according  to  the  word  of  god. 
Then  the  alderman  in  like  manner  related  unto  them  the 
laws  of  the  land,  and  their  duty  towards  god,  the  king, 
and  commonwealth,  according  to  the  rule  and  tenure 
thereof.     Reliquia  Spelm.   13.  53.  54.. 

3.  The  feparation  of  the  ecclefiaftical  from  the  tempo-  William  the 
ral  courts,  was  made  by  William  the  conqueror.     And  asc°n<*ueror'.s. 
from  thence  we  are  to  date  this  great  alteration  in  our  ration!  °    ^' 
conftitution  ;   it  is  judged  neceffary  to  recite  the  charter 
of  feparation  verbatim  ;   which  is  as  followeth  : 

Willel- 
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Willelmus,  dei  gratia,  rex  Anglorum,  R.  Bainardo 
ct  G.  de  Magnavilla,  et  P.  dc  Valoincs,  caeterifque  mcis 
iideljbus  de  EfTex  ct  Hcrtfordfchire  et  dc  Middlefex,  falu- 
tern.  Sciatis  vos  omnes,  et  caeteri  mei  fideles  qui  in  An- 
glia  manent,  quod  epifcopales  leges,  quae  non  bene,  ncc 
fecundum  fan£torum  canonum  praecepta,  ufque  ad  mea 
tempora  in  regno  Anglorum  fucrunt,  communi  concilio, 
et  concilio  archicpifcoporum  et  epifcoporum,  et  abbatum, 
et  omnium  principum  rcgni  mei,  emendandas  judicavi. 
Propterea  mando,  et  regia  auctoritate  praecipio,  ut  nullus 
epifcopus,  vel  achidiaconus,  de  legibus  epifcopalibus  am- 
plius  in  Hundret  placita  teneant  j  nee  caufam  quae  ad  re- 
gimen animarum  pertinet,  ad  judicium  faecularium  homi- 
num  adducant :  fed  quicunque  fecundum  epifcopales 
leges,  de  quacunque  caufa  vel  culpa  interpellatus  fuerit, 
ad  locum  quern  ad  hoc  epifcopus  elegerit  et  nominaverit* 
veniat ;  ibique  de  caufa  vel  culpa  fua  refpondeat,  et  non 
fecundum  Hundret,  kd  fecundum  canones  et  epifcopales 
leges,  et  rectum  deo  et  epifcopo  fuo  faciat.  Si  vero  aliquis, 
per  fuperbiam  elatus,  ad  juftitiam  epifcopalem  venire 
contempferit,  et  noluerit ;  vocetur  femel,  et  fecundo,  et 
tertio  :  Quod  fi  nee  fie  ad  emendationem  venerit,  excom- 
municetur  ;  et,  fi  opus  fuerit  ad  hoc  vindicandum,  forti- 
tudo  et  juftitia  regis  vel  vicecomitis  adhibeatur  :  Ule  au- 
tem  qui  vocatus  ad  juiKtiam  epifcopi  venire  noluerit,  pro 
unaquaque  vocatione  legem  epifcopalem  emendabit.  Hoc 
etiam  defendo,  et  mea  au£toritate  interdico,  ne  ullus  vice- 
comes  aut  prsepofitus,  feu.  minifter  regis,  nee  aliquis  lai- 
cus  homo,  de  legibus  quae  ad  epifcopum  pertinent,  fe  in- 
tromittat ;  nee  aliquis  laicus  homo  alium  hominem  fine 
juftitia  epifcopi  ad  judicium  adducat :  Judicium  vero  in 
nullo  loco  portetur,  nifi  in  epifcopali  fede,  aut  in  illo  loco, 
quern  epifcopus  ad  hoc  conftituerit."    Spelm.  V.  2.  p.  14. 

This  charter,  Mr.  Selden  fays,  was  recited  in  a  clofe 
roll  of  king  Richard  the  fecond,  and  then  confirmed.  Str. 

669. 

Papal  incroach-  4.  For  upon  the  conqueft  made  by  the  Normans,  the 
ments  after  the  p0pe  took  the  opportunitv  to  ufurp  upon  the  liberties  of 
the  crown  of  England,  r  or  the  conqueror  came  in  With 
the  pope's  banner,  and  under  it  won  the  battle.  Where- 
upon the  pope  fent  two  legates  into  England,  with  whom 
the  conqueror  called  a  fynod,  depofed  Stigand  archbifhop 
of  Canterbury  becaufe  he  had  not  purchafed  his  pall  from 
Rome,  and  difplaced  many  bifhops  and  abbots  to  make 
room  for  his  Normans.  This  admiflion  of  the  pope's  le- 
gates, firft  led  the  way  to  his  ufurped  jurifdicton  in  Eng- 
land j   yet  no  decrees  paned  or  were  put  in  execution,' 

'touching 


touching  matters  ecclefiaftical,  without  the  royal  afTent ; 
nor  would  the  king  fubmit  himfelf  in  point  of  fealty  to  the 
pope,  as  appears  by  his  epiftle  to  Gregory  the  feventh. 
Yet  in  his  next  fuccefTor's  time,  namely,  in  the  time  of 
king  William  Rufus,  the  pope  by  Anfelme  archbifhop  of 
Canterbury  attempted  to  draw  appeals  to  Rome,  but  pre- 
vailed not.  Upon  this  occafioii  it  Was,  that  the  king  told 
Anfelme,  that  none  of  his  bifhops  ought  to  be  fubjecl  to 
the  pope>  but  the  pope  himfelf  ought  to  be  fubject  to  the 
emperor ;  and  that  the  king  of  England  had  the  fame 
abfolute  liberty  in  his  dominions,  as  the  emperor  had  in 
the  empire.  Yet  in  the  time  of  the  next  king,  to  wit^ 
king  Henry  the  firft,  the  pope  ufurped  the  patronage  and 
donation  of  bifhopricks,  and  of  all  other  benefices  eccle- 
fiaftical. At  which  time,  Anfelme  told  the  king,  that  the 
patronage  and  inveftiture  of  bifhopricks  was  not  his  right, 
becaufe  pope  Urban  had  lately  made  a  decree,  that  no  lay 
perfon  mould  s;ive  any  ecclefiaftical  benefice.  And  after 
this,  at  a  fynod  held  at  London,  in  the  year  1107,  a  de- 
cree was  made,  unto  which  the  king  affented  (faith  Mat- 
thew Paris),  that  from  thenceforth  no  perfon  fhould  be 
invefted  in  a  bifhoprick  by  the  giving  of  a  ring  and  paft- 
oral  ftaff  (as  had  been  before),  nor  by  any  lay  hand. 
Hereupon  the  pope  granted,  that  the  archbifnop  of  Can- 
terbury for  the  time  being  fhould  be  for  ever  legatus  na- 
ius :  And  Anfelme  for  the  honour  of  his  fee  obtained,  that 
the  archbifhop  of  Canterbury  mould  in  all  general  coun- 
cils fit  at  the  pope's  foot,  as  altcrius  orbis  papai  or  pope  of 
this  part  of  the  world.  Yet  after  Anfelme's  death,  this 
fame  king  gave  the  archbifhoprick  of  Canterbury  to  Ro- 
dolph  bifhop  of  London,  and  invefted  him  by  the  ring  and 
paftorai  ftaff";  and  this,  becaufe  the  fucceeding  popes  had 
broken  pope  Urban?s  promife,  touching  the  not  fending 
of  legates  into  England,  unlefs  the  king  fhould  require  it. 
And  in  the  time  of  the  next  fucceeding  king,  to  wit,  king 
Stephen,  the  pope  gained  appeals  to  the  court  of  Rome  ;  for 
in  a  fynod  at  London,  convened  by  Henry  bifhop  of  Win- 
chefter  the  pope's  legate,  it  was  decreed,  that  appeals 
Ihould  be  made  from  provincial  councils  to  the  pope  :  be- 
fore which  time,  appeals  to  Rome  were  not  in  ufe.  Thus 
did  the  pope  ufurp  three  main  points  of  jurifdiclion,  upon 
three  feveral  kings  after  the  conqueft  (for  of  king  Wil- 
liam Rufus  he  could  gain  nothing),  viz.  upon  the  con- 
queror, the  fending  of  legates  or  commiffioners  to  hear 
and  determine  ecclefiaftical  caufes  ;  upon  Henry  the  firft, 
the  donation  and  inveftiture  of  bifhopricks  and  other  be- 
nefices ;  and  upon  king  Stephen,  the  appeals  to  the  court 
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of  Rome.  And  in  the  time  of  king  Henry  the  fecond, 
the  pope  claimed  exemption  of  clerics  from  the  fecular 
power.  And,  finally,  in  the  time  of  king  John,  he  took 
the  crown  from  off  the  king's  head,  and  compelled  him 
to  accept  his  kingdom  from  the  pope's  donation.  God.  96. 
Oppofed  by  the  ^.  Nevertheless  all  this  obtained  not  without  violent 
vifors.  °  Pr°"  ftruggle  and  oppofition  :  And  this  caufed  the  ftatutes  of 
Provifors  to  be  made,  in  the  reigns  of  king  Edward  the 
third  and  king  Richard  the  fecond.  By  the  former  of 
■which,  (namely,  the  ftatute  of  the  27  Ed.  3.  c.  1.)  it  is 
enacted  as  followeth  : 

Becaufe  it  is  /hewed  to  our  lord  the  king,  by  the  grievous 
and  clamorous  complaints  of  the  great  men  and  commons  of  the 
realm,  how  that  divers  of  the  people  be  drawn  out  of  the 
realm,  to  anfwer  of  things  whereof  the  cognizance  pertaineth 
to  the  king's  court ;  and  alfo  that  the  judgments  given  in  the  fame 
■court  be  impeached  in  another  court,  in  prejudice  and  dijherifon  of 
our  lord  the  king  and  of  his  crown  and  of  all  the  people  of  his 
faid  realm,  and  to  the  undoing  and  dejlruclion  of  the  common  law 
of  the  fame  realm  at  all  times  ufed :  Whereupon,  upon  good 
deliberation  had  with  the  great  men  and  other  men  of  his  faid 
council,  it  is  affented  and  accorded,  that  all  the  people  of  the 
kings  ligeance,  of  what  condition  that  they  be,  which  JJjall 
draw  any  out  of  the  realm  in  flea,  whereof  the  cognizance 
pertaineth  to  the  king's  court,  or  of  things  whereof  judgments 
be  given  in  the  king's  court,  or  which  do  fue  in  any  other 
court  to  defeat  or  impeach  the  judgments  given  in  the  king's 
court,  Jhall  have  a  day,  containing  the  [pace  of  two  months, 
by  warning  to  be  made  to  them,  to  appear  before  the  king 
and  his  council,  or  in  his  chancery,  or  before  the  king's  jujlices 
of  the  one  bench  or  the  other,  or  before  other  the  king's  juf- 
tices  which  to  the  fa?ne  Jhall  be  deputed,  to  anfwer  in  their 
proper  perfons  to  the  king,  of  the  contempt  done  in  this  be- 
half And  if  they  come  not  at  the  faid  day  in  their  proper 
perfon  to  be  at  the  law  ;  they,  their  procurators,  attornies, 
executors,  notaries,  and  maintainors,  Jhall  from  that  day  forth 
be  put  out  of  the  king's  protection,  their  lands  and  goods  for- 
feit to  the  kijig,  and  their  bodies  wherefoever  they  may  be 
found  Jhall  be  taken  and  imprifoned  and  ranfomed  at  the  king's 
will,  and  upon  the  fame  a  writ  JJjall  be  made  to  take  them  by 
their  bodies,  and  to  feize  their  lands  goods  and  pojfejjions  into 
the  king's  hands  ;  and  if  it  be  returned  that  they  be  not  found, 
they  Jhall  be  put  in  exigent  and  outlawed.  Provided,  that  at 
what  time  they  come  before  they  be  outlawed,  and  will  yield 
them  to  the  king's  prifon  to  be  juflified  by  the  law,  and  to  re  - 
ceive  that  which  the  court  jhall  award  in  this  behalf,  they 
Jhall  be  thereto   received ;    the  forfeiture  of  lands  and  goods 
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abiding  in  their  force,  If  they  do  not  yield  them  within  the  f aid 
two  months  as  is  aforefaid. 

And  by  the  other  ftatute.,  viz.  16  Ric\  2.  c.  5.  (which 
the  pope  called  execrabile  flatutum,  and  the  paffing  thereof 
fcedum  et  turpe  f acinus)  it  is  enacted,  that  if  any  /hall pur- 
chafe  or  furfue,  or  cauje  to  be  pur  chafed  or  purfucd,  in  the  court 
of  Rome  or  elfewhere,  any  tranflations  of  prelates,  proceffes, 
fentences  of  excommunication,  bulls,  injlruments,  or  any  other 
things  whatfoever  which  touch  the  king,  againfl  him,  his  crown, 
and  his  regality,  or  his  realm ;  and  they  which  bring  zvithin  the 
realm,  or  them  receive,  or  make  thereof  notification,  or  any  other 
execution  whatfoever  within  the  fame  realm  or  without :  they9 
their  notaries,  procurators,  maintainers,  abettors,  f aiders,  and 
counfellors,  /hall  be  put  out  of  the  king's  protection,  and  their 
lands  and  goods  forfeited  to  the  king,  and  they  /hall  be  attached 
by  their  bodies  if  they  may  be  found,  and  brought  before  the  king 
and  his  council,  there  to  anfwer  to  the  cafes  aforefaid,  or  procefs 
/hall  be  made  againjl  them  by  praemunire  facias,  in  manner  as 
it  is  contained  in  other  Jlatuies  of  provifors  ;  and  other  luhich  do 
fue  in  any  other  court  in  derogation  of  the  regality  of  our  lord 
the  king. 

They  are  called  other  courts  (lord  Coke  fays),  either  be- 
caufe  they  proceed  by  the  rules  of.  other  laws,  as  by  the 
canon  or  civil  law ;  or  by  other  trials  than  the  common 
law  doth  warrant.  For  the  trial  warranted  by  the  law  of 
England  for  matters  of  fact,  is  by  verdict  of  twelve  men 
before  the  judges  of  the  common  law  of  matters  pertain- 
ing to  the  common  law,  and  not  upon  examination  of 
witneffes  in  any  court  of  equity.  So  as  thofe  other  courts 
are  either  fuch  as  are  governed  by  other  laws,  or  fuch  as 
draw  the  party  to  another  kind  of  trial,      3  Inft.  120. 

And  where  the  ftatute  of  the  16  R.  1.  faith,  "  in  the 
"  court  of  Rome  or  elfezvhere" ;  (altho'  it  may  feem  to  be 
meant  and  conceived  of  the  places  of  remove  which  the 
popes  ufed  in  thofe  days,  being  fometimes  at  Rome  in 
Italy,  fometimes  at  Avignon  in  France,  fometimes  in 
other  places,  as  by  the  date  of  the  bulls  and  other  pro- 
ceedings in  that  age  may  be  feen  :)  Yet  this  expreffion, 
he  faith,  doth  include  alfo  the  ecclefiaftical  and  other 
courts  within  this  realm,  for  matters  which  belong  to  the 
cognizance  of  the  common  Jaw  ;  as  where  a  bifnop  de- 
prives an  incumbent  of  a  donative  3  or  excommunicates 
a  man  for  hunting  in  his  parks ;  or  where  commifTioners 
of  fewers  imprifon  a  man  for  not  releafing  a  judgment  at 
law.      3  Inf.  120.      Ridl.  167.      I  Haw.  51. 

But  it  feemeth,  that  the  fuk  in  thefe  courts  for  a  mat- 
ter which  appears  not  by  the  libel  ft  fclf,  but  only  by  th'a 
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defendant's  plea  or  other  matter  fubfequent  to  be  of  tern-* 
poral  cognizance  (as  where  a  plaintiff"  libels  for  tithes,  and 
the  defendant  pleads  that  they  were  fevered  from  the  nine 
parts,  by  which  they  become  a  lay  fee),  is  not  within  the 
ftatute,  becaufe  it  appears  not  that  either  the  plaintiff  or 
the  judge  knew  that  they  were  fevered,      i  Haw.  52. 
Aboli/hed  in  the      6.  Afterwards  (upon  the  dawn  of  the  reformation)  by 
rdgn  of  king      the  ftatute  of  the  24  Hen.  8.  c.  12.  it  is  recited  as  fol- 
eighth-1  a^d  the  l°wetn  :   Where  by  divers  fundry  old  authentic  hi/lories  and 
king  ccdared  to  chronicles,   it    is   manifejlly   declared  and  expreffed,    that  this 
£e  che  f'uPreme    realm  cf  England  is  an  empire,  and  fo  hath  been  accepted  in 
tain  of  jurifdic-  ^ie  W01'ld,  governed  by  one  fupreme  head  and  king,  having  dig- 
tion.  nity  and  royal  ejlate  of  the  imperial  crown  of  the  fame  ;    unto 

whom  a  body  politick  compact  of  all  forts  and  degrees  of  peopley 
divided  in   terms  and  by  names  of  fpiritualty  and  temporalty, 
been  bonnden  and  oxven  to  bear,  next  to  god,  a  natural  and 
humble  obedience  ;    he  being  alfo  inflitute  and  furnijhed,  by  the 
goodnejs  and  fujferance  of  almighty  god,  with  plenary  whole  and 
intire  pozuer  pre-eminence  authority,  prerogative  and  jurifdic~ 
tion,   to  render  and  yield  jujlice  and  final  determination^    to  all 
7nanner  of  folk  reftants  or  fubjecls  within  this  his  realm,   in  all 
taufes  it:atters  debates  and  contentions  happening  to  occur  infurge 
or  begin  zuithin  the  limits  thereof,  without  rejhaint  or  provo- 
cation to  any  foreign  princes  or  potentates  uf  the  world;  the  bo- 
dy fpiritual  whereof  having  poiver,  when  any  caufe  of  the  law 
divine  happened  to  co?ne  in  queflion,  or  of  fpiritual  learning, 
that  it  was  declared  interpreted  and  flwzved  by  that  part  of  the 
faid  body  politick,   called  the  fpiritualty,  now  being  ufually  called 
the  englijh  church,  which  always  hath  been  reputed,  and  alfo 
found  of  that  fort,  that  both  for  knozvledge  integrity  and  fuffi- 
ciency  of  number,  it  hath  always  been  thought,  and  is  alfo  at 
this  hour,  fufficient  and  meet  of  it  felf,  without  the  intermed- 
■dling-  of  any  exterior  per  fan  or  perfons,  to  declare  and  determine 
all  fuch  doubts,  and  to  adrainijler  all  fuch  offices  and  duties,  as 
to  their  rooms  fpiritual  doth  appertain  :  for  the  due  adtnin'if  ra- 
tion whereof,  and  to  keep  them  from  corruption  and  finifter  af- 
fection, the  king's  mofl  noble  progenitors,  and  the  anteceffors  of 
the  nobles  of  this  realm,   have  fufficiently  endozued  the  faid 
church,  both  with  honour  and  pojjefjions  ;  and  the  laws  temporal 
for  trial  of  property  of  lands  and  goods,  and  for  the  confervation 
•of  the  people  of  this  realm  in  unity  and  peace,  without  rapine  or 
fpoil,  were  and  yet  are  adminiftred  adjudged  and  executed  by 
fundry  judges  and  minijlers  of  the  other  part  of  the  faid  body  po- 
litick, called  the  temporalty  >    and  both  their  authorities  and  ju- 
rifdic! ions  do  conjoin  together  in  the  due  adminiftration  of  juf- 
tice,  the  one  to  help  the  other. 

And 
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And  accordingly,  lord  Coke,  treating  of  the  king's  ec- 
clefiaftical laws,  faith  as  followeth :  By  the  ancient  laws. 
of  this  realm,  this  kingdom  of  England  is  an  absolute 
empire  and  monarchy,  confifting  of  one  head,  which  is 
the  king,  and  of  a  body  politick,  compact  and  compound- 
ed of  many  and  almoft  infinite  feveral  and  yet  well  agree- 
ing members.  All  which  the  law  divideth  into  two  ge- 
neral parts,  that  is  to  fay,  the  clergy  and  laity,  both  of 
them  next  and  immediately  under  god  fubje£r.  and  obe- 
dient to  the  head.  Alfo  the  kingly  head  of  this  politick 
body  is  inftituted  and  furnifhed  with  plenary  and  intire 
power  prerogative  and  jurisdiction,  to  render  juftice  and 
right  to  every  part  and  member  of  this  body,  of  what  ef- 
tate,  degree,  or  calling  foever,  in  all  caufes  ecclefiaftical 
or  temporal ;  otherwife  he  mould  not  be  a  head  of  the 
whole  body.  And  as  in  temporal  caufes,  the  king  by  the 
mouth  of  his  judges  in  his  courts  of  juftice  doth  judge  and 
determine  the  fame  by  the  temporal  laws  of  England  ;  fa 
in  caufes  ecclefiaftical  and  fpi ritual,  as  namely,  blafphe*- 
my  apoftacy  from  chriftianity,  herefies,  fchifms,  ordering 
admiflions,  inftitutions  of  clerks,  celebration  of  divine 
fervice,  rights  of  matrimony,  divorces,  general  baftardy,. 
fubtr.ac~t.ion  and  right  of  tithes,  oblations,  obventions,  di- 
lapidations, reparation  of  churches,  probate  of  teftaments, 
adminiftrations  and  accounts  upon  the  fame,  fimony,  in- 
cefts,  fornications,  adulteries,  folicitation  of  chaftity,  pen- 
fions,  procurations,  appeals  in  ecclefiaftical  caufes,  com- 
mutation of  penance,  and  others,  (the  cognizance  where- 
of belongeth  not  to  the  common  laws  of  England),  the 
fame  are  to  be  determined  and  decided  by  ecclefiaftical 
judges,  according  to  the  king's  ecclefiaftical  laws  of  this 
realm.  For  as  the  Romans,  fetching  divers  laws  from 
Athens,  yet  being  approved  and  allowed  by  the  ftate  therer 
called  them  notwithftanding  the  civil  law  of  the  Romans  i 
and  as  the  Normans,  borrowing  all  or  moft  of  their  laws 
from  England,  yet  ftyled  them  by  the  name  of  the  laws 
or  cuftoms  of  Normandy  ;  fo  albeit  the  kings  .of  England 
derived  their  ecclefiaftical  laws  from  others,  yet  fo  many 
as  were  approved  and  allowed  here,  by  and  with  a  general 
confent,  are  aptly  and  rightly  called  The  king's  ecclefi- 
aftical laws  of  England;  which  whofoever  fhull  deny,  he- 
denieth  that  the  king  hath  plenary  power  to  deliver  juf- 
tice in  all  caufes  to  all  his  fubjects,  or  to  punifh  all  crimes, 
and  offences  within  his  kingdom,  for  that  the  deciding  of 
matters  fo  rn"an_y  and  of  fo  great  importance,  are  not  with-, 
in  the  cognizance  of  the  common  laws  ;  which  to.  deny,. 
doth  import  that  the  king  is  no  compleat  monarch  nor; 
D  3  head 
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head  of  the  whole  and  intire  body  of  the  realm.     5  Co. 
Cawdrie's  cafe. 

And  certain  it  is  (he  faith  in  another  place)  that  this 
kingdom  hath  been  bed:  governed,  and  peace  and  quiet 
preferved,  when  both  parties,  that  is,  when  the  justices  of 
the  temporal  courts,  and  the  ecclcfiaftical  judges,  have 
kept  themfelves  within  their  proper  jurifdicrjon,  without 
incroaching  or  ufurping  one  upon  another ;  and  where 
fuch  encroachments  or  ufurpations  have  been  made,  they 
have  been  the  feeds  of  great  trouble  and  inconvenience. 
4  In/}.  321. 

And  in  the  preamble  of  the  ftatute  of  the  25  Hen.  S. 
C.  21.  it  is  recited,  that  this  realm,  recognizing  no  fuperior 
under  god  but  only  the  king,  hath  been  and  is  free  from  fubjec- 
tion  to  any  maris  laws,  but  only  to  fuch  as  have  been  devifed 
made  and  obtained  within  this  realm,  for  the.  wealth  of  the 
fame,  or  to  fuch  other,  as  by  fuffcrance  of  the  king  and  his  pro- 
genitors, the  people  of  this  realm  have  taken  at  their  liberty  by 
their  own  confent  to  be  ufed  among/1  them,  and  have  bound 
themfelves  by  long  ufe  arid  cujlom  to  the  obfervance  of  the  fame, 
Mot  as  to  the  obfervance  of  the  laws  of  any  foreign  prince  potentate 
or  prelate,  but  as  to  the  cuflomed  and  ancient  laws  of  this  realm, 
originally  ejlahlijhed  as  laws  of  the  fame,  by  the  faid  fufferance 
confent s  and  cujlom  and  none  otherwife. 

And  according  hereunto  lord  Hale  faith,  that  neither  the 
canon  nor  the  civil  law  have  any  obligation  as  laws  with- 
in this  realm,  upon  any  account  that  the  popes  or  empe- 
rors made  thefe  laws  canons  refcripts,  or  determinations, 
or  becaufe  Juftinian  compiled  their  body  of  the  civil  law, 
and  by  his  edicts  confirmed  and  publifhed  the  fame  as  au- 
thentical,  or  becaufe  this  or  that  council  or  pope  made 
thofe  or  thefe  canons  or  decrees,  oi  becaufe  Gratian,  or 
Gregory  or  Boniface  or  Clement  did  (as  much  as  in  them 
lay)  authenticate  this  or  that  body  of  canons  or  conftitu- 
tions  5  for  the  king  of  England  doth  not  recognize  any 
for  authority  as  fuperior  or  equal  to  him  in  this  kingdom, 
neither  do  any  laws  of  the  pope  or  emperor,  as  they  are 
fuch,  bind  here  :  but  all  the  ftrength  that  either  the  papal 
or  imperial  laws  have  obtained  in  this  kingdom,  is  only  be- 
caufe they  have  been  received  and  admitted  either  by  the 
confent  of  parliament,  and  fo  are  part  of  the  ftatute  laws 
of  the  kingdom,  or  elfe  by  immemorial  ufage  and  cuftom 
in  fome  particular  cafes  and  courts,  and  no  otherwife ; 
and  therefore  fo  far  as  fuch  laws  are  received  and  allowed 
of  here,  fo  far  they  obtain  and  no  farther  ;  and  the  au- 
thority and  force  they  have  here  is  not  founded  on,  or  de- 
rived 
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rjved  from  themfelves  ;  for  fo  they  bind  no  more  with  us, 
than  our  laws  bind  in  Rome  or  Italy.  But  their  author- 
ity is  founded  merely  on  their  being  admitted  and  re- 
ceived by  us,  which  alone  gives  them  their  authoritative 
efTence  and  qualifies  their  obligation.  Hale's  Hiji.  of  the 
Com.  L.  27. 

And  hence  it  is,  that  even  in  thofe  courts  where  the  ufe 
of  thofe  laws  is  indulged,  according  to  that  reception 
which  hath  been  allowed  ;  if  they  exceed  the  bounds  of 
that  reception  by  extending  themfelves  to  other  matters 
than  hath  been  allowed  to  them,  or  if  thofe  courts  pro- 
ceed according  to  that  law  when  it  is  controlled  by  the 
common  law  of  the  kingdom,  the  common  law  doth  and 
may  prohibit  and  punifh  them.  And  it  will  not  be  a  fuf- 
ficient  anfwer  for  them,  to  tell  the  king's  courts,  that  Juf- 
tinian  or  pope  Gregory  have  decreed  otherwife.  For  we 
are  not  bound  by  their  decrees  further,  or  otherwife,  than 
as  the  kingdom  here  hath  as  it  were  tranfpofed  the  fame 
into  the  common  and  municipal  laws  of  the  realm,  either 
by  admiffion  of,  or  by  enacting  the  fame,  which  is  that 
alone  which  can  make  them  of  any  force  in  England. 
ib.  28. 

But  notwithftanding  all  this,  it  is  well  known,  that 
this  nation  under  the  Romans  was  governed  wholly  by  - 
the  civil  law  for  the  fpace  of  upwards  of  three  hundred 
years  ;  and  this,  long  before  the  Norm:n,  Danifh,  or 
Saxon  revolutions.  So  that  perhaps  it  may  as  juftly  be 
obferved,  that  fome  parts  of  the  civil  law  which  are  {till 
in  ufe  within  this  realm,  are  the  remains  of  the  ancient 
Roman  law  never  from  hence  entirely  abolished,  as  that, 
other  parts  of  it  have  been  admitted  (or  rather  re-admit- 
ted} from  time  to  time  by  the  princes  of  this  realm,  as  the 
ftudy  of  the  civil  law  prevailed,  or  as  the  equity  and  juf- 
tice  of  that  law  in  certain  cafes  merited  the  adoption  of 
the  legifiature. 

7.   Every  bijhop,  by  his  election  and  confirmation,  even  Appointment  of 
before  confecraticn,  hath  ecclefiavtical  iurifdielion  annex-  0fl?Ts,.'n. the 

•  ccciciiaiticQi 

ed  to  his  office,  as  judex  ordlnarius  within  his  diocefe ;  and  courts, 
divers  abbots  anciently,  and  moft  archdeacons  at  this  day, 
by  ufage,  have  had  the  like  jurifdiction,  within  certain  li- 
mits and  precincts.     Hale's  Hijl.  of  the  Coin.  L.  30. 

By  a  conftitution  of  archbifliop  Cbichely  it  is  injoined 
as  follows :  To  remove  the  fcandals  brought  upon  the 
authority  of  the  church  ;  we,  following  the  footfteps  of 
the  holy  canons,  do  decree,  that  no  clerk  m-arried,  nor  bV- 
eamus.  nor  layman,  ihall  upon  any  pretence,  in  his  own 
D  4  name 
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name  or  in  the  name  of  any  other,  exercife  any  fpiritual 
jurifdiclion  ;  nor  in  caufes  of  corre&ion,  where  the  pro- 
ceedings arc  for  the  health  of  the  foul  or  where  the  judge 
procecdeth  ex  officio,  fhall  in  any  wife  be  a  fcribe  or  regi- 
fter  or  keeper  of  the  re^iltry  of  fuch  corrections  :  And  if 
any  ordinary  inferior  to  the  bifhop  or  other  perfon  having 
ecclefiaftical  jurifdiclion,  lhall  admit  or  fuffer  any  fuch 
perfon  to  exercife  any  fuch  office  as  aforefaid,  he  fhall  be 
tpfo  faclo  fufpended  from  the  exercife  of  his  office  and  ju- 
rifdiclion and  from  the  entrance  of  the  church  ;  and  all 
citations,  pr>>cefl*es,  fentences,  a£ts  and  other  proceedings 
had  or  made  by  fuch  clerks  married,  bigami,  or  laymen, 
fhall  ipfo  faclo  incur  the  fentence  of  the  greater  excommu- 
nication.    Lind.  128. 

But  by  the  ftatute  of  the  37  H.  8.  c.  17.  it  is  thus  en- 
acted :  In  mojl  bumble  wife  Jhew  unto  your  highnefs,  your  mojt 
faithful  humble  and  obedient  fubjecls  the  lords  fpiritual  and 
temporal  and  the  commons  of  this  prefent  parliament  affembledr 
that  where  your  ?noJl  royal  majejiy  is  and  hath  always  jnflly 
been  by  the  word  of  god  fupreme  head  in  earth  of  the  church  of 
England,  and  hath  full  power  and  authority  to  correil  punijh 
and  reprefs  all  manner  of  hercfies  errors  vices  fins  abufes  idola- 
tries hypocrif.es  and  fuperjTitions  fprung  and  growing  within 
the  fame,  and  to  exercife  all  other  manner  of  jurifditlions  com- 
monly called  ecclefiajiical  jurifdiclion  ;  never ihelejs  the  bifhop  of 
Rome  and  his  adherents,  minding  utterly  as  much  as  in  him 
lay  to  abolijb  obfeure  and  delete  fuch  power  given  by  god  to  the 
princes  of  the  earth,  whereby  they  might  gather  and  get  to  them- 
fel-ves  the  government  and  rule  of  the  world,  have  in  their  coun-. 
■  cils  and  fynods  provincial  made  divers  ordinances  and  conjlitu- 
tions,  that  no  lay  or  married  man  fhould  exercife  any  jurifdiclion 
ecclefiajiical,  nor  fhall  be  any  judge  or  regijier  in  any  court  com- 
monly called  ecclefiajiical  court,  IJl  their  falfe  and  ujurped  pow- 
er %vhich  they  pretended  and  ivent  about  to  have  in  Chrift'-f 
church  fhould  decay,  wax  vile,  and  be  of  no  reputation,  as  by 
the  fa  id  councils  and  conflitutions  provincial  appear eth,  which 
(landing  and  remaining  in  their  effecl,  not  abolifhed  by  your 
grace's  laws,  did  found  to  appear  to  make  greatly  for  the  f aid 
ujurped  power  of  the  faid  bifhop  of  Rome,  and  to  be  direclly  re- 
pugnant to  your  majejiy  as  fupreme  head  of  the  church  and  pre- 
rogative <oyal,  your  grace  being  a  layman  ;  and  albeit  the  faid 
ordinances  and  conflitutions  by  a  Jlatute  made  in  the  five  and 
twentieth  year  of  your  mojl  noble  reign  be  utterly  abolifhed  fruf- 
trate  and' of  none  effecl,  yet  becaufe  the  contrary  is  not  ufednor 
put  in  pr,  '■ •  Slice  by  the  archbifoops  b-Jhops  archdeacons  and  other 
'ecclefiajiical  per j  oris,  who  have  no  manner  of  jurifdiclion  eccle- 
Jjajlical  but  by  and  from  your  royal  majejiy,  it  addeth  or  at  leajl 
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may  give  occafion  tor-fame  evil  difpofed  perfons  to  think  the  pro- 
ceedings and cenfures  ecclefiajlical made  by  your  highnefs  and  your 
■vicegerent  officials  commtffaries  judges  and  vifitators,  being  alfo 
lay  and  married  men,  to  be  of  little  or  no  effetl ;  but  forafmucb 
as  your  majejly  is  the  only  and  undoubted  fupreme  head  of  the 
church  of  England,  to  whom  by  holy  fcripture  all  authority  and 
power  tis  wholly  given  to  hear  and  determine  all  manner  of 
caufes  ecclefiajlical,  and  to  correel  vice  and  fin  whatfoever,  and 
to  all  fuch  perfons  as  your  majejly  Jhall  appoint  thereunto  :  In 
confederation  thereof,  as  well  for  the  injlrudions  of  ignorant 
perfons  as  alfo  to  avoid  the  occafion  of  the  opinion  aforefaid,  arid 
the  f citing  forth  of  your  prerogative  royal  and  fupremacy,  it  may 
therefore  pleafe  your  highnefs  that  it  may  bejrdained  and  en- 
abled by  authority  of  this  prefent  parliament,  that  all  and  fingu- 
lar  perfons,  as  well  lay  as  married,  being  doctors  of  the  civil 
law  lawfully  create  and  made  in  any  nniverjity,  who  fljall  bz 
-appointed  to  the  office  of  chancellor,  vicar  general,  commiffary, 
official,  fcribe,  or  regijler,  may  lawfully  execute  and  exercife  all 
manner  of  jurifdiclion  commonly  called  ecclcfiafllcal  jurifdiclion^ 
and  all  cenfures  and  coercions  appertaining  or  in  any  wife  belong- 
ing to  the  fame,  alb  eit fuch  perfon  or  perfons  be  lay,  married,  or  un- 
married fo  that  they  be  doilors  of  the  civil  law  as  is  aforefaid;  any 
law,  covjlitution,  or  ordinance  to  the  contrary  notwithstanding. 

In  the  cafe  of  Walker 'and  .Sin  John  Lamb,  T.  8  Char  J. 
One  queftion  was,  whether  the  patent  of  the  office  of 
commiflarv  to  the  plaintiff,  who  was  a  lay  perfon,  and 
not  a  doctor  but  a  batchelor  only  of  the  civil  law,  was 
good,  or  was  reftrained  by  this  ftatute.  And  as  to  that 
point,  all  the  court  conceived,,  -the  grant  was  good  ;  for 
the  ftatute  doth  not  reftrain  any.  fuch  grant  j  and  it  is  but 
an  affirmance  of  the  common  law,  where  it  was  doubt- 
ed if  a  lay  or  married  perfon  might  have  fuch  offices  ;  and 
to  avoid  fuch  doubts,  this  ftatute  was  made,  which  ex- 
plains, that  fuch  grants  were  good  enough  ;  and  it  is  but 
an  affirmative  ftatute,  and  there  is  no  reftricYion  therein  : 
And  altho'  doctors  of  the  law  (tho'  lay  perfons  or  mar- 
ried,) fhall  have  fuch  offices,  yet  that  is  not  any  reftriction 
that  none  others  fhall  have  them  but  doctors  of  the  law  j  and 
the  ftatute  mentions  as  well  regifters  and  fcribes  as  com- 
miffaries,  and  that  a  doctor  of  the  law  fhall  have  thofe  pf- 
•.  frees,  yet  in  common  experience  fuch  perfons  as  are  mere- 
ly lay  and  not  doctors  have  exercifed  fuch  offices.  WhereT 
fore  they  refolved,  that  the  grant  was  well  enough.  Cro. 
Car.  258, 

By  Can.  127.  No  man  fhall  be  admitted  a  chancellor, 

"  ^ornmiiTary,  or  official}  to  exercife  any  ecclcfiaftjcal  jurif- 
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diction,  except  he  be  of  the  full  age  of  fix  and  twenty  years 
at  the  leaft,  and  one  that  is  learned  in  the  civil  and  eccleftajl- 
ical  laws,  and  is  at  the  leaft  a  majler  of  arts,  or  batcbclor  of 
law,  and  is  reafonably  well  praclifed  in  the  courfe  thereof, 
as  Iilcewife  well  affected  and  zealoufly  bent  to  religion, 
touching  whofe  life  and  manners  no  evil  example  is  had  ; 
and  except  before  he  enter  into  or  execute  any  fuch  office, 
he  fhall  take  the  oath  of  the  king's  fupremacy  in  the  prefence 
of  the  bifhop,  or  in  the  open  court,  and  fhall  fubferibe  to 
the  thirty  nine  articles,  and  fhall  z\io  fwcar  that  he  will  to  the 
utter mofl  of  his  underflanding  deal  uprightly  and  jujily  in  his  of- 
fice, without  refpeel  of  favour  or  reward;  the  faid  oaths  and 
fubfeription  to  be  recorded  by  a  regifter  then  prefent. 

By  the  ancient  canon  law,  no  perfon  was  to  be  a  proctor 
unlefs  he  were  feventeen  years  of  age ;  nor  judge  unlefs 
he  were  of  the  age  of  twenty  five.     Gibf.  987. 

And  by  Can.  128.  No  chancellor,  commifTary,  arch- 
deacon, official,  or  any  other  perfon  ufing  ecclefiaftical  ju- 
rifdi&ion,  fhall  fubftitute,  in  their  abfence  any  to  keep 
court  for  them,  except  he  be  either  a  grave  minifter  and  a 
graduate,  or  a  licenfed  publick  preacher,  and  a  beneficed 
man  near  the  place  where  the  courts  are  kept,  or  a  bat- 
chelor  of  law^or  a  mafter  of  arts  at  leaft,  who  hath  fome 
fkill  in  the  civil  and  ecclefiaftical  law,  and  is  a  favourer 
of  true  religion,  and  a  man  of  modeft  and  honeft  conver- 
fation  ;  under  pain  of  fufpenfion,  for  every  time  that  they 
offend  therein,  from  the  execution  of  their  offices  for  the 
fpace  of  three  months  toties  quoties  :  and  he  Iilcewife 
that  is  deputed,  being  not  qualified  as  is  before  exprefTed, 
and  yet  fhall  prefume  to  be  a  fubftitute  to  any  judge,  and 
fhall  keep  any  court  as  aforefaid,  fhall  undergo  the  fame 
cenfure  in  manner  and  form  as  is  before  exprefled. 

By  the  5  &  6  Ed.  6.  c.  16.  If  any  perfon  Jhall  bargain 
or  fell  any  office,  or  deputation  of  any  office  or  any  part  there- 
of; or  take  any  reward,  promife,  covenant,  bond,  or  other  af~ 
furance  to  receive  any  profit,  direclly  or  indireclly,  for  the  fame, 
or  to  the  intent  that  any  perfon  Jhould  have  or  enjoy  the  fame ;  " 
■which  faid  office  Jhall  in  any  wife  concern  the  adminiflration  or 
execution  of jujlice ;  he  Jhall  forfeit  all  his  inter  ejl  tlxrein,  and 
right  of  nomination  thereunto  ;  and  he  who  Jhall  give  or  pay  or 
make  fuch  promife  or'  agreement  as  aforefaid,  ft  a  11  be  difabled  in 
the  law  to  have  and  enjoy  the  fame  ;  and  fuch  bargain  fhall  be 
void.  But  ads  done  by  fuch  officer  fo  off  endings  before  he  be  ' 
removed,  fhall  be  good  in  law. 

Any 
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Any  office]  In  Dr.  Trevor's  cafe,  H.  8  Ja.  It  was  re- 
folved  by  the  opinion  of  the  juftices,  upon  a  reference  un- 
to them  by  the  lord  chancellor,  that  the  office  of  chancel- 
lor, regifter  and  commHrary  in  the  ecclefiaftical  courts,  are 
within  this  ftatute.  Which  ftatute  being  made  for  avoids 
ing  of  corruption  in  officers,  and  for  the  advancement  of 
perfons  more  worthy  and  fufficient  to  execute  the  faid 
offices  by  which  juftice  and  right  fhall  be  advanced,  mail 
be  expounded  moil  beneficially  to  fupprefs  corruption. 
And  inafmuch  as  the  law  allows  ecclefiaftical  courts  to 
proceed  in  cafe  of  blafphemy,  herefy,  fchifm,  inconti- 
nence, matrimony,  divorce,  right  of  tithes,  probate  of 
wills,  granting  of  admin iftrations  and  fuch  like  ;  and  that 
from  thefe  proceedings  dependeth  not  only  the  falvation 
of  fouls,  but  alfo  the  legitimation  of  iflues,  and  the  like  ; 
and  that  no  debt  or  duty  can  be  recovered  by  executors  or 
adminiftrators,  without  the  probate  of  teftaments,  or  let- 
ters of  adminiftration,  and  other  things  of  great  conie- 
quence :  it  is  more  reafon  that  fuch  officers,  which  con- 
cern the  adminiftration  and  execution  of  juftice  in  thefe 
points,  that  concern  the  falvation  of  fouls,  and  other 
matters  aforefaid,  mall  be  within  this  ftatute,  than  officers, 
which  concern  the  adminiftration  or  execution  of  juftice 
in  temporal  matters  only.     12  Co.  78.     .Cro.  Ja.  2*69. 

Or  deputation  of  any  office]  In  the  cafe  of  Culliford  and 
Cardonal,  H.  8  tV.  the  defendant  was  made  deputy  to  the 
plaintiff  in  his  office,  and  gave  bond  to  pay  to  the  plain- 
tiff half  the  profits.  On  putting  the  bond  in  fuit,  the 
defendant  pleaded  this  ftatute.  But  the  determination  of 
the  court  was,  that  fuch  bond  is  not  within  the  ftatute, 
becaufe  the  condition  is  not  to  pay  him  fo  much  in  grofs, 
but  half  the  profits,  which  profits  muft  be  fued  for  in  the 
principal's  name  ;  for  they  belong  to  him,  tho'  out  of 
them  a  fhare  is  to  be  allowed  to  the  deputy  for  his  fervice. 
But  in  the  cafe  of  Godolpbin  and  Tudor,  M.  3  An.  where 
the  deputy  was  to  have  the  fees,  and  in  confideration . 
thereof  was  to  pay  200  1  a  year,  and  fave  the  principal 
harmlefs,  this  was  declared  to  be  within  the  ftatute.  Aud- 
it was  held  by  the  court,  that  where  an  office  is  within 
the  ftatute,  and  the  falary  is  certain,  if  the  principal  make 
a  deputation,  referving  a  lefler  fum  out  of  the  falary,  it  is 
good  :  So  if  the  profits  be  uncertain,  arifing  from  fees,  if 
the  principal  make  a  deputation,  referving  a  fum  certain  out 
of  the  fees  and  profits  of  the  office,  it  is  good  :  For  in  thefe 
cafes,  the  deputy  is  not  to  pay,  unlefs  the  profits  rife  to 
fo  much.  And  tho'  a  deputy,  by  his  conftitution,  is  in 
3  place 
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place  of  his  principal,  yet  he  has  no  right  to  the  fees ; 
they  ftill  continue  to  be  the  principal's  ;  fo  that,  as  to 
him,  it  is  only  referving  a  part  of  his  own,  and  giving  a- 
way  the  reft  to  another.  But  where  the  refervation  or 
agreement  is  not  to  pay  out  of  the  profits,  but  to  pay  ge- 
nerally a  certain  fum,  it  muft  be  paid  at  all  events  j  and 
fuch  bond  is  void  by  the  ftatute.  Gibf  980.  2  SalL  466. 
468. 

The  doctrine  which  we  find  in  Lindwood  upon  this 
head  is,  If  a  perfon  having  fpiritual  jurifdiction  aflign  to 
another  for  his  falary  a  certain  fum,  fo  that  he  anfwer  to 
his  principal  for  the  whole  profits,  this  is  lawful ;  but  if 
the  other  be  to  retain  the  whole  profits  to  himfelf,  and 
anfwer  to  his  principal  a  certain  fum,  this  is  unlawful. 
Lind.  282. 

He  Jhall  forfeit  all  his  inter eji  therein]  In  the  cafe  of  Sir 
Arthur  Ingram,  M.  13  "J a.  it  was  refolved  by  the  lord 
chancellor  Egerton  and  Coke  chief  juftice,  to  whom  the 
king  had  referred  it,"  upon  conference  with  the  other  juf> 
tices,  that  the  difability  here  intended  is  fuch,  that  the 
perfon  is  utterly  difabled  during  life  to  take  the  fame  of- 
fice ;  altho'  that  afterwards  becomes  void  by  the  death  of 
any  other,  and  a  new  grant  be  made  unto  him.     3  Injl. 

154- 

And  right  of  nomination  thereunto]  The  ftatute  not  having 
faid,  who  fhall  difpofe  of  the  office,  upon  fuch  forfeiture 
and  difability  ;  that  point  came  under  confederation  in  the 
cafe  of  Woodward  and  Fox,  T.  2  W.  and  two  things 
were  refolved,  1.  That  the  right  of  difpofing  of  the 
office  fo  forfeited  (which  in  that  cafe  was  the  regifter- 
fhip  of  the  archdeaconry  of  Huntington)  did  devolve  to 
the  crown.  2.  That  the  king  might  make  a  new  regifter, 
before  office  found,  or  the  appearing  of  the  title  by  any 
jnatter  of  record.     Gibf.  981.     2.  Ventr.  188.  267. 

By  the  1  Eliz.  c.  19.  All  gifts  grants  or  other  ejlates, 
to  be  made  by  any  archbijhop,  or  bijhop,  of  any  hereditaments 
belonging  to  his  archbifhopr'rek  or  iijhoprick,  other  than  for  the 
tkrm  of  twenty  one  years  or  three  lives,  and  whereupon  the  old 
accujlomed  yearly  rent  or  morejhall  be  referved  and  payable  year- 
ly during  the  faid  term,  jhall  be  void. 

And  by  the  13  Eliz.  c.  10.  All  gifts  grants  or  other 
eftates  to  be  made  by  any  dean  and  chapter  of  any  cathedral  or 
collegiate  church,  or  other  having  any  fpiritual  or  ecclefiajlical 
living,  of  any  hereditaments  belonging  to  fuch  cathedral  church 
or  other  fpiritual  promotion  (other  than  for  the  term  of  one  and 

twenty 
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twenty  years  or  three  lives,  and  whereupon  the  accuftomed  yearly 
rent  or  more  Jliall  be  referved  and  payable  during  the  J aid  term) 
Jhall  be  utterly  void  and  of  none  effefl. 

And  it  hath  been  adjudged,  that  the  offices  of  chan- 
cellor commiffary,  official,  regiftrr,  and  fuch  like,  are 
hereditaments  within  thefe  ftatutes.  The  general  de- 
fign  of  which  being  to  preferve  the  rights  of  fuccefibrs, 
againft  any  illegal  pra&ices  of  the  prefent  poffeffors ;  it 
hath  been,  ever  fince,  the  general  rule  in  the  courts  of 
common  law,  that  no  offices  of  any  kind  are  grantable  by 
bifhops  or  other  ecclefiaftical  perfons,  as  fuch,  in  any 
larger  extent,  than  they  fhall  appear  to  have  been  granted 
before  thefe  ftatutes.     Gibf.  982. 

More  efpecially,  it  hath  been  declared,  as  a  maxim 
there,  that  grants  of  offices  being  made  for  more  lives 
than  they  had  been  made  for  before  thefe  ftatutes,  or  be- 
ing made  in  reverfion,  where  before  thefe  ftatutes  they 
had  not  been  made  in  reverfion,  are  both  void.  Gibf. 
982. 

But  where  the  queftion  is,  whether  this  or  that  office 
hath  been  granted,  for  two  or  three  lives,  or  in  reverfion, 
before  the  ftatutes  ;  proof  hath  been  allowed  of  the  prac- 
tice of  fuch  grants  for  many  years  paft,  tho'  not  Teaching 
quite  to  the  times  of  thefe  ftatutes,  where  no  evidence  ap- 
peareth  to  the  contrary  of  grants  made  before  the  faid  fta- 
tutes.     Gibf  982. 

In  the  cafe  of  Jones  and  Pugh,  M.  3  W.  the  bifhop  of 
Landaff  had  granted  the  office  of  vicar  general  to  two  per- 
fons, to  hold  jointly  and  feverally,  to  be  exercifed  by  them- 
felves  or  their  fufficient  deputy.  It  appeared,  and  was 
made  part  of  the  caufe  by  the  counfel  on  both  fides,  that 
this  office  had  been  anciently  and  ufually  granted  to  two, 
jointly  and  feverally,  and  to  the  furvivor  of  them.  But 
it  was  objected,  that  a  judicial  office  could  not  be  granted 
to  two  ;  for  if  they  differ,  nothing  can  be  done.  But  the 
anfwer  was,  that  the  fame  may  be  faid  of  four  judges,  as 
in  the  court  of  king's  bench  ;  and  in  miniflerial  offices, 
as  two  fheriffs.  And  the  court  held  the  grant  good,  and 
faid,  If  an  office  be  granted  to  two,  and  one  dies,  the  of- 
fice doth  not  furvive,  but  determines  ;  as  if  there  be  two 
fheriffs,  and  one  dies,  the  other  cannot  act. ;  otherwise, 
if  granted  to  two,  and  the  furvivor  of  them.  Gibf  983. 
2  Salk.  465.     Carth.  213. 

8.  Can.  125.  All  chancellors,   commiffaries,    archdea-  Courts  where  to 
cons,  officials,  and  all  others  exercifing  ecclefiaftical  jurif-   e   ept' 
diflion,  fhall  appoint  fuch  meet  places  for  the  keeping  of 
their  courts  by  the  alignment  or  approbation  of  the  bi- 
fhop 
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(hop  of  the  diocefe,  as  fhall  be  convenient  for  entertain- 
ment of  thofe  that  are  to  make  their  appearance  there, 
and  moft  indifferent  for  their  travel  :  and  likewife  they 
fhall  keep  and  end  their  courts  in  fuch  convenient  time, 
as  every  man  may  return  homewards  in  as  due  feafon  as 
may  be. 

Approbation  of  the  bifhop]  And  this  is  agreeable  to 
the  rule  of  the  ancient  canon  law.     Gibf.  iooi. 

In  the  cafe  of  the  bifhop  of  St.  David's,  E.  1 1  W.  it 
was  alledged  againft  the  proceedings  of  the  archbifhop, 
that  he  was  cited  to  Lambeth  before  the  archbifhop  him- 
felf,  and  not  to  the  court  of  arches :  Upon  which  it  was 
declared  by  the  court  of  king's  bench,  that  the  archbifhop 
may  hold  his  court  where  he  pleafes,  and  may  convene 
before  himfelf,  and  fit  judge  himfelf;  and  fo  may  any  o- 
ther  bifhop  \  for  the  power  of  a  chancellor  or  vicar  ge- 
neral is  only  delegated  in   eafe  of  the  bifhop.     i  SalL 

.        J34- 
wanner  or  pro-       „    -pj^  ecclefiaftical  courts  do  proceed  according  to  the 

cccd ins    in    ttic 

tcciefiaftical        rules  of  the  civil  and  canon  law  :   the  fuit  is  commenced 
courts.  by   libel ;     the  witneiTes  are  privately  examined ;     then 

there  are  exceptions  and  replications :  the  fentence  is 
publifhed  in  writing  ;  and  from  the  fentence  there  lies  an 
appeal,  from  the  bifhop  to  the  archbifhop  ;  from  the  arch- 
deacon to  the  bifhop  or  immediately  to  the  archbifhop  ; 
from  the  archbifhop,  as  heretofore  to  the  pope,  fo  now  to 
the  king  in  chancery,  where  delegates  are  appointed,  who 
judge  according  to  the  civil  and  canon  law,  and  revoke 
or  confirm  the  fentence  :  and  in  thefe  judgments  given 
by  the  courfe  of  the  civil  law,  the  judges  of  the  common 
law  do  acquiefce,  and  give  credit  thereunto,  and  will  not 
examine  them  over  again  unlefs  they  think  that  there  is 
caufe  for  the  king's  prohibition.  Duck  346. 
Seal-  10.    Otho.     We  do  ordain,  that  archbifhops  bifhops 

and  their  officials,  abbots,  priors,  deans,  archdeacons  and 
their  officials,  and  deans  rural,  as  alfo  chancellors  of  ca- 
thedral churches,  and  all  other  colleges  whatfoever,  and 
convents  either  jointly  with  their  rector  or  feverally  (ac~- 
cording  to  their  cuftom  of  ftatutes),  fhall  have  a  feal ; 
on  which  feal  fhall  be  ingraved  their  feveral  diftinctions ; 
as,  the  name  of  their  dignity,  office  or  college ;  alfo  their 
proper  name  (if  it  be  an  office  perpetual)  ;  and  fo  it  fhall 
be  efteemed  an  authentic  feal  :  But  if  the  office  is  not 
perpetual,  as  that  of  rural  deans  and  officials,  then  the 
feal  fhall  have  ingraved  upon  it  only  the  name  of  office  ; 
and  at  the  expiration  of  their  office,  they  fhall  immediately 

and 
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and  without  difficulty  refign   it  to  thofe  from  whom  they 
received  the  office.     Jthon.  67, 

Can.  124.  No  chancellor,  commifTary,  archdeacon, 
official,  or  any  other  exercifing  ecclefiaftical  jurifdi&ion, 
fhall  without  the  bifhop's  confent  have  any  more  feals 
than  one,  for  the  fealing  of  all  matters  incident  to  his  of- 
fice :  which  feal  fhall  always  be  kept  either  by  himfelf, 
or  by  his  lawful  fubftitute  exercifing  jurifdiction  for  him, 
and  remaining  within  the  jurifdiction  of  the  faid  judge, 
or  in  the  city  or  principal  town  of  the  county.  This  feal 
fhall  contain  the  title  of  that  jurifdiction  which  every  of 
the  faid  judges  or  their  deputies  do  execute. 

11.  Where  fome  temporal  matter  depends  on  an  eccle-  Trial  of  tempa- 
fiaftical  caufe,  and  is  necefTary  to  be  determined  with  it ;  ral  incidents, 
there,  tho'  the  ecclefiaftical  judges  may  try  fuch  temporal 

matter,  yet  they  ought  to  do  it  by  the  rules  of  the  com- 
mon law,  to  which  it  properly  belongeth  :  otherwife  the 
common  law  judges  will  interpofe,  by  fending  prohibi- 
tions.     1  Peere  Will.  12.     Sir.  672. 

As,  in  cafe  of  the  ftoppage  of  a  way  for  the  carrying  of 
tithes  ;  tho'  the  fpiritual  court  may  try  whether  the  way 
was  (topped  or  not,  yet  ftoppage  of  ways  being  matter 
properly  triable  at  the  common  law,  and  only  allowed  to 
the  fpirtual  court  in  this  cafe  to  be  tried  as  a  thino-  de- 
pending upon  and  necefTary  to  the  parfon's  having  and 
carrying  away  his  tithes,  they  ought  to  proceed  in  the 
trial  thereof,  according  to  the  rules  of  the  common  law, 
and  to  allow  fuch  proofs  as  by  that  law  are  allowable : 
otherwife  they  will  be  prohibited.     Watf.  c.  54. 

12.  In  many  cafes,  the  common  law  and  ecclefiaftical  Concurrent  ju- 
courts  have  a  concurrent  jurifdi£lion.     Accordingly,  in  nrdl£tion- 
the  ftatute  of  articuli  cleri,  9  Ed.  2.  c.  6.  where  the  clergy  do 

alledge,  that  if  any  caufe  or  matter,  the  knoivledge  whereof 
belongeth  to  a  court  fpiritual,  and  jh all  be  definitively  determined 
before  a  fpiritual  judge,  and  doth  pafs  into  a  judgment,  and  Jh  all 
not  be  fufpended  by  an  appeal ;  and  after,  if  upon  the  fame 
thing  a  quejlion  is  moved  before  a  temporal  judge  between  the 
fame  parties,  and  it  be  proved  by  witnefs  or  injlruments ;  fuch 
an  exception  is  not  to  be  admitted  in  a  temporal  court :  It  is 
anfwered  by  the  king  and  parliament,  That  when  any  one 
cafe  is  debated  before  judges  fpiritual  and  temporal,  as  in  the 
cafe  of  laying  violent  hands  upon  a  clerk,  it  is  thought,  that 
notwithjlanding  the  fpiritual  judgment,  the  kings  court  foall 
difcufs  the  fame  matter  as  the  party  fijall  think  expedient  for 
himfelf 

For  the  fpiritual  judges  proceedings  are  for  the  correc- 
tion of  the  fpiritual  inner  man,  and  for  the  health  of  the 

foul 
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foul,  to  injoin  him  penance  ;  and  the  judges  of  the  Com- 
mon law  proceed  to  give  damages  and  recompence  for 
the  wrong  and  injury  done.  As  where  one  layeth  violent 
hands  upon  a  clerk,  the  fpiritual  judge  pro  falute  animce 
fhall  injoin  him  penance,  and  the  cleric  may  have  his 
action  of  battery,  and  recover  damages  for  the  injury  done 
to  him  ;  and  fo  in  like  cafes.  And  therefore  this  article 
of  the  clergy  was  rejected.  2  Injl.  622. 
Offences  capital.  1 3.  A  perfon  admitted  to  the  benefit  of  clergy,  is  not 
to  be  deprived  in  the  fpiritual  court,  for  the  crime  for 
which  he  hath  had  his  clergy.  For  a  pardon  frees  the 
party  from  all  fubfequent  puniihment,  and  confequently 
from  deprivation.  Yet  Dr  Watfon  holds  an  opinion, 
Watf.  c.  6.  [which  hath  alfo  been  adopted  by  others]  on 
the  authority  of  Cro.  ja-  430.  in  Searle's  cafe,  that  a  cler- 
gyman may  be  deprived  for  manflaughter  after  he  hath 
had  his  clergy ;  not  obferving,  that  what  is  faid  there, 
was  only  on  the  fudden  on  a  motion  for  a  prohibition  in 
the  king's  bench  ;  and  that  in  the  fame  cafe  a  prohibition 
was  afterwards  actually  brought  and  declared  on  in  the 
court  of  common  pleas,  and  judgment  thereupon  folemn- 
ly  given  for  the  plaintiff  upon  open  argument  by  all  the 
judges.     2  Haw.  364. 

For  there  is  not  any  maxim  in  the  law  better  eftablifh- 
ed,  than  that  the  ecciefiaftical  court  hath  no  cognizance 
or  jurifdi6tion  in  cafes  of  treafon  or  felony.     Ex'amin*  of 
the  fcheme  ofch.  pow.  90. 
Temporal  courts      14.  When  the  fpiritual   court  hath  given  fentence  of 
to  give  credence  deprivation  in  cafes   within  their  cognizance,  (as  in  the 
Sn  fnSeccfe-  ca^e  of  fimony,  for   inftance) ;   the  temporal  court  ought 
fiaftical  court,     to  give  credence  thereunto,  and  ought  not  to  difpute  whe- 
ther   it  be  error  or  not.     For  the  temporal  court  can- 
not take  cognizance  of  their  proceedings  herein,  whether 
they  be  lawful  or  not ;    which  is  the  reafon,  that  in  the 
temporal  court  it  fufficeth  to  plead  a  fentence  out  of  the 
fpiritual  court  briefly,  without  mewing  the  manner  there- 
of, arid  of  their  proceedings.     Watf.  c.  5. 
Execution  of  the      j*    No  damages  can  be  recovered  in  the  ecclefiaftical 
&oCence'  court;    but  cofts  only.     Watf.  c.  30. 

And  the  coercion  or  execution  of  the  fentence,  is  only  by 
excommunication  of  the  perfon  contumacious,  and  upon 
fignification  thereof  into  chancery,  a  writ  de  excommunicato 
capiendo  iffues,  whereby  the  party  is  imprifoned  till  obe- 
dience yielded  to  the  fentence.  But  befides  this  coercion 
the  fentences  of  the  ecclefiaftical  courts  touching  fome 

3  matters 
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matters  do  introduce  a  real  effect,  without  any  other  exe-* 
cution ;  as  a  divorce  a  vinculo  matrimonii  for  confangui- 
nity  or  frigidity,  doth  induce  a  legal  diflblution  of  the 
marriage ;,  fo  a  fentence  of  deprivation  from  an  ecclefi- 
aftical  benefice,  doth  by  virtue  of  the  very  fentence,  with* 
out  any  other  coercion  or  execution,  introduce  a  full  de* 
termination  of  the  intereft  of  the  perfon  deprived.  Hale's 
ffiji.  of  the  Com.  L.  33. 

16.  Upon  the  whole,  lord  chief  juftice  Hale,  fpeaking  General  fuperlh* 
of  the  ecclefiaftical  jurisdiction,  exprefleth  himfelf  thus  :  tendency  of  the 
Albeit  in  thefe  courts  and  matters,  the  laws  of  England common  liW' 
(upon  the  reafons  and  account  before  expreffed)  have  ad- 
mitted the  ufe  and  rule  of  the  Canon  and  civil  law,  yet 
ftill  the  common  law  retaineth  the  fuperiority  and  pre- 
eminence.     And  the  fubftance  of  all  that  hath  been  faid 
upon  this  point  is  this  : 

Firft,  that  the  jurifdiction  exercifed  in  the  ecclefiaftical 
court  is  derived  from  the  crown  of  England,  and  that  the 
laft  devolution  is  to  the  king  by  way  of  appeal. 

Secondly,  that  altho'  the  canon  or  civil  law  be  allowed 
as  the  direction  or  rule  of  their  proceedings  ;  yet  that  is 
not  as  if  either  of  thofe  laws  had  any  original  obligation 
in  England,  either  as  they  are  the  laws  of  emperors,  popes, 
or  general  councils,  but  only  by  virtue  of  their  admiffion 
here ;  which  is  evident,  for  that  thofe  canons  or  imperial 
conftitutions  which  have  not  been  received  here  do  not 
bind  ;  and  alfo,  for  that  by  feveral  contrary  cuftoms  and 
ufages  in  this  realm,  many  of  thofe  civil  and  canon  laws 
are  reftrained  and  controlled. 

»  Thirdly,  That  albeit  thofe  laws  are  admitted  in  fome 
cafes  in  the  ecclefiaftical  courts,  yet  they  are  but  leges  fub 
graviori  lege ;  and  the  common  laws  of  this  kingdom  have 
ever  obtained  and  retained  the  fuperintendency  over  them,, 
and  thofe  Jigna  fuperioritat is  before  mentioned,  for  the  hon- 
our of  the  king  and  the  common  laws  of  England.  For 
as  the  laws  and  ftatutes  of  the  realm  have  prefcribed  to  the 
ecclefiaftical  courts  their  bounds  and  limits,  fo  the  courts 
of  common  law  have  the  fuperintendency  over  them  to 
keep  them  within  the  limits  of  their  jurifdiction,  and  to 
judge  and  determine  whether  they  have  exceeded  thofe  li- 
mits, or  not;  and  in  cafe  they  do  exceed  their  bounds, 
the  courts  of  common  law  will  iflue  their  prohibitions  to 
reftrain  them,  directed  either  to  the  judge,  or  party,  or 
both.  And  alfo  in  cafe  they  exceed  their  jurifdi£tions, 
the  officer  that  executes  the  fentence,  and  in  fome  cafes 
the  judge  that  gives  it,  are  punifhable  in  the  courts  of 
common  law  5  fometimes  at  the  fuit  of  the  king,  fome- 
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times  at  the  fuit  of  the  party,  and  fometimes  at  the  fuit 
of  both,  according  to  the  variety  and  circumstances  of 
the  cue. 

Laltlv,  that  the  common  law,  and  the  judges  of  the 
courts  of  common  law,  have  the  expoikion  of  fuch  fta- 
tutes  or  acts  of  parliament,  as  concern  either  the  extent 
of  the  jurifdiction  or"  thole  courts,  or  the  matters  de- 
pending before  them.  And  therefore  if  thofe  courts  ei- 
ther refufe  to  allow  thefe  a&s  of  parliament,  or  expound 
them  in  anv  other  fenfe  than  is  truly  and  properly  the  eac- 
pofition  of  them  ;  the  king's  great  courts  of  the  common 
law  (who  next  under  the  king  and  his  parliament  have 
the  expofition  of  thole  'laws)  may  prohibit  and  control!, 
them.    Hide's  R[ :.  Corn.  L.  41.    1  Hale's  HijL  PL  Cr.  408. 

After  all,  it  rs  humbly  fubmitted,  whether  there  doth 
not  appear  to  be  fome  kind  of  prejudice,  even  in  this 
great  and  good  man,  whenever  he  touches  upon  the  ec- 
clefiaftical  jurifdiction.  And  the  like  may  be  obierved 
of  two  other  verv  great  men,  who  (in  like  manner  as 
lord  Hale)  fuftained  the  office  of  lord  chief  juftice  of 
England,  in  their  refpective  ages,  with  integrity,  learn- 
ing, and  fpirit;  namely,  the  lord  chief  juftice  Coke,  and 
the  lord  chief  juftice  Kolt.  The  truth  is,  this  feeming 
bvafs  in  them  all  was  owing  in  a  great  meafure,  to  the 
fpirit  of  the  times  in  which  they  were  refpectivelv  edu- 
cated ;  wherein  the  contefts  between  the  two  jurifdic- 
tions  were  violent,  and  carried  on  with  obftinacy  on  both 
iides.  It  is  the  glory  of  the  prefent  age,  that  thefe  fer- 
ments have  at  length  fubfided.  Learned  men  can  now 
differ  in  opinion,  without  bitternefs  and  mutual  reproaches; 
and  the  feveral  difcordant  parties  have  been  inftructed  to 
live  together  in  a  mutual  intercourfe  and  communication  of 
good  offices.  Perfecution  hath  departed  to  its  native  hell  ; 
and  fair  benevolence  hath  come  down  from  heaven.  The 
diftinctions  which  <were  introduced  during  the  plenitude 
of  papal  power  have  fallen  away  by  degrees ;  and  we  fhall 
naturally  recur  to  the  ftate  wherein  popery  took  us  up, 
in  which  there  was  no  thwarting  between  the  two  jurif- 
dictions,  but  they  were  amicably  conjoined,  affording  mu- 
tual help  and  ornament  to  each  other  *. 

Courts  in  the  church  or  church  yard.     See  £(Hl£C{j* 

Curates, 

*  ft  msv  net  be  amifs  to  take  notice  in  this  place,  aroongd 
ether  means  of  producirg  she  aboyefaid  defcrable  effect,  of  the  in  - 
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Citrates- 

SO  far  as  any  churches  or  chapels  which  fall  under  this 
title  are  donative,  and  to  be  confidered  zi  fuch;  is 
treated  of  under  the  title  Donattfce. 

Curate 


ftitation  by  the  late  M:  Viner  of  a  profefforfhip  of  the  conamen 
law  within  one  of  our  univeruties ;  whicn  naturally  will  conduce 
to  promote  a  more  intimate  connexion  between  :  us  of 

the  eccleCairical  and  temporal  laws,  and  [as  D:  I  add ::_e  ex.- 
preffeth  it]  "by  extending  the  pomoeria  of  QBiverfitj  learning, 
"  and  adopting  (as  it  were    a  new  tribe  of  c  r.  :.-:.: 

*'  philofopbical  walls,  will  inrereil  a  very  numerous  ar.d  very 
"  powerfnl  profeffion  in  the  prefervation  of  B   and  li- 

**  berties."  f. 

And  here  one  cannot  refrain  from  congratc!:- '-  g  that  learned 
body,  on  the  choice  of  their  profeflbr  at  the  nrS  fetting  forward 
of  this  eftablifhment ;  in  whom  are   zzL\zz  c_:  :  .  fe Hon 

concur  in  one  perfon,  fuch  as,  application  and  genius.  folidity 
and  vivacity,   attention  to  dite;  and  a    ::   .'.-mate 

elegance  of  compofition  ;  who  antiquity, 

and  render  the  drieft  fub::  ;        nfefhJ  :-:  en- 

tertaining. 

Mr  Viner  dedicate 
in  compiling  a  dige.:  labour 

of  above  half  i  cent 
in  two  and  twet 

the  profits  of  his  be  tktf  :    s  .  bk 

be  continued  from  time  :o  time,  as  occa:.  at  pro- 

per intervals.     For  the  tr.t?.^  eaft  it  may  be 

reqaiiite,  and  will  fa  -.  :  :  -      - 

not  barely  to   infer:   under  their  propei  es  as  fhall 

happen  to  be  acjadged   in   time   ro  come,  bat  deliberately  :o  re- 
examine fuch  whole  titles   re  Kufhing 
one  man  could  perform  «                      a  bad   i .  ne  ;  bat  it  \i 
be  much  more  afioniftiing,  if  foch  a  work  -  Dene  rer- 
fe<EUy  finiOied  in  all  its  parts  j   and  it  is  not  tc  be  ";:::.'-;:.  bol 
a  number  of  men.  attend  Dg                         to    ~::s.:i:ei.  zTzzcbes, 
would  render  the  perfbrma   ce  more    ::r:  at       rni;  is  a 
which  Mr  Viner  feejaeth  to                           for  f.tj-e  proficients 
under  his                                 In    :  -;  ■."_£:- 
c:e:tt,  as  I                                             )f  having  recou  .;  ::   the     ri- 
gir.ils  from   v. hence  i:  b                    .    :t  fcer.etr.   ev;r.  ;-e:    :;   ;e 

■-  -.  - 

too 


5  2  Curates. 

Curate  is  a  word  of  ambiguous  fignification  ;  fome- 
times,  and  moft  properly,  it  denoteth  the  incumbent  in 
general  who  hath  the  cure  of  fouls  ;  but  more  frequently 
ft  is  undcrftood  to  fignify  a  clerk  not  inftituted  to  the 
cure  of  fouls,  but  cxercifmg  the  fpiritual  office  in  a  pa- 
rifh under  the  rector  or  vicar  :  And  in  this  latter  fenfe  it 
is  treated  of  in  this  place. 

Of  fuch  curates  there  are  two  kinds :  firft,  temporary, 
who  are  employed  under  the  fpiritual  rector  or  vicar,  ei- 
ther as  affiftant  to  him  in  the  fame  church,  or  executing 
the  office  in  his  abfence  in  his  parifh  church,  or  elfe  in  a 
chapel  of  eafe  within  the  fame  parifh  belonging  to  the 
mother  church  •,  the  other,  by  way  of  distinction  called 
perpetual,  which  is,  where  there  is  in  a  parifh  neither 
fpiritual  rector  nor  vicar,  but  a  clerk  is  employed  to  of- 
ficiate there  by  the  impropriator. 

There  are  many  things  common  to  thefe  feveral  kinds 
of  curates,  and  other  things  peculiar  to  each  ;  as  will  ap-i 
pear  in  the  following  fections. 

Origin  of  curates  j.  When  by  long  ufe  and  cuftom  parochial  bounds 
in^chapels  of  became  fixed  and  fettled,  many  of  the  parifhes  were  ftill 
fo  large,  that  fome  of  the  remote  hamlets  found  it  very 
inconvenient  to  be  at  fo  great  a  diftance  from  the  church  ; 
and  therefore  for  the  relief  and  eafe  of  fuch  inhabitants, 
a  method  obtained  of  building  private  chapels  or  oratories, 
in  which  a  capellane  was  fometimes  endowed  by  the 
lord  of  the  manor,  or  fome  other  benefactor,  but  gene- 
rally maintained  by  a  flipend  from  the  parifh  prieft.  Ken. 
Par  Ant.  587. 


too  fliort:  If  confidered  only  as  an  index,  directing  to  the  origi- 
nals for  further  fatisfaftion  ;  it  needeth  not  to  be  fo  long.  And 
perhaps  a  work  of  a  lefs  difcouraging  fize,  extracted  from  the 
whole,  might  be  of  more  general  ufe  to  all  but  profeffed  law- 
yers. And  this  feemeth  to  have  been  at  firft  Mr.  Viner's  defign  ; 
intending  only  a  republication  of  Roll's  abridgment,  together 
with  the  cafes  fince  adjudged,  which  multiplied  upon  him  more 
than  in  theory  could  have  been  imagined.  And  this  hath  been 
an  accidental  hindrance  to  the  perfection  of  Mr  Viner's  work: 
By  adhering  fcrupuloufly  to  Roll's  general  titles  and  refpe&ive 
fubdivifions,  the  book  is  rendered  lefs  intelligible,  than  if  upon  a 
general  profpett  of  the  materials  the  author  had  purfued  that  me- 
thod, which  his  own  judgment  and  the  natural  order  of  things 
would  have  fuggefted.  And  the  inconvenience  is  the  greater, 
in  that  as  yet  there  is  wanting  a  general  index  to  the  whole. 

But 


eafe. 
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But  In  order  to  authorize  the  erecting  of  a  chapel  of 
eafe,  the  joint  confent  of  the  diocefan,  the  patron,  and 
the  incumbent  (if  the  church  was  full)  were  ail  required. 
Ken.  Par.  Ant.  585. 

2.  The  origin  of  perpetual  curacies  was  thus :  By  the  Origin  of  perpe- 
ftatute  of  the  4  H.  4.  c.  12.  it  is  enacted,  that  in  every  church  tual  curac»es« 
appropriated  there  /hall  be  a  fecular  p  erf  on  ordained  vicar  per- 
petual^ canonically  injlituted  and  induiied,  and  covenably  en- 
dowed by  the  difcretion  of  the  ordinary. 

But  if  the  benefice  was  given  ad  menfam  monachormn^ 
and  fo  not  appropriated  in  the  common  form,  but  granted 
by  way  of  union  plena  jure ;  in  that  cafe  it  was  ferved  by 
a  temporary  curate  belonging  to  their  own  houfe,  and 
fent  out  as  occafion  required.  The  like  liberty,  of  not 
appointing  a  perpetual  vicar,  was  fometimes  granted  by 
difpenfation,  in  benefices  not  annexed  to  their  tables,  in 
confideration  of  the  poverty  of  the  houfe,  or  the  nearnefs 
of  the  church.  But  when  fuch  appropriations,  together 
with  the  charge  of  providing  for  the  cure,  were  trans- 
ferred (after  the  diffolution  of  the  religious  houfes)  from 
fpiritual  focieties  to  Tingle  lay  perfons,  who  were  not  ca- 
pable of  ferving  them  by  themfelves,  and  who  by  confe- 
quence  were  obliged  to  nominate  fome  particular  perfon 
to  the  ordinary  for  his  licence  to  ferve  the  cure ;  the  cu- 
rates by  this  means  became  fo  far  perpetual,  as  not  to  be 
wholly  at  the  pleafure  of  the  appropriator,  nor  removable 
but  by  due  revocation  of  the  licence  of  the  ordinary. 
Gibf  819. 

3.  The  appointment  of  a  curate  to  officiate  under  an  Appointment  bf 
incumbent  in  his  own  church,  muff,  be  by   fuch   incuni- cura  es* 
bent's  nomination  of  him  to  the  bifhop,  in  this  or  the 
like  form : 

"  To  the  right  reverend  father  in  god  Charles  lord  bi- 
"  fhop  of   Carlifle.      Thefe  are   to  certify   your  lord- 

"  fhip,  that  I  A.  B.  rector,  [or,  vicar]  of in  the 

"  county   of and    in   your    lordihip's   diocefe   of 

<{  ■  ■,  do  hereby  nominate  and   appoint  C.  D.  to 

"  perform  the  office  of  a  curate  in  my  church  of— — — 
<c  aforefaid  ;  and  do  promife  to  allow  him  the  yearly  fum 
"  of  -  -  for  his  maintenance  in  the  fame;  humbly 

"  befeeching  your  lordfhip  to  grant  him  your  licence  to 
"  ferve  the  faid  cure.     In  witnefs  whereof  I  have  here- 

"  unto  fet  my  hand  and  feal,  the day  of  — — — ,  iri 

"  the  year  of  our  lord ". 

The  appointment  alfo  of  a  curate  in  a  chapel  of  eafe 
feemeth  moil  properly  to  belong  to  the  incumbent  of  the 
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mother  church,  who  is  inftituted  to  the  cure  of  fouls 
throughout  the  whole  parifli ;  and  who  therefore  in  fuch 
cafe  may  himfelf  ferve  in  the  chapel,  as  well  as  his  cu- 
rate or  chaplain  (unlefs  it  be  in  the  cafe  of  augmentation 
by  the  governors  of  queen  Anne's  bounty,  as  will  appear 
afterwards). 

But  by  agreement  (of  the  bifhop^  patron,  and  incum- 
bent) the  inhabitants  may  have  a  right  to  elect  and  no-r 
minate  a  curate.  Othervvife,  the  ancient  cuftom  was, 
that  he  was  either  arbitrarily  appointed  by  the  vicar ;  or 
-by  him  nominated  to  the  rector  and  convent,  whofe  ap- 
probation did  admit  him  ;  or  was  nominated  by  the  in- 
habitants (as  founders  2nd  patrons)  to  the  vicar,  and  by 
him  prefented  to  the  ordinary  ;  for  cuftom  herein  was 
different :  fometimes  a  curate  was  to  be  prefented  by  the 
patron  of  the  church  to  the  vicar,  and  by  him  to  the 
archdeacon,  who  was  then  obliged  to  admit  htm  ;  a£ 
other  times  the  lord  of  the  manor  did  prefent  a  fit  per- 
fon  to  the  appropriators,  who  without  delay  were  to  give 
admiffion    to    the  perfon    fo  prefented.     Ken.   Par*  Ant. 

589. 

In  the  cafe  of  Herbert  and  others  againft  the  dean  and 

chapter  of  Wejiminjler  and  Dr  Broderick,  H.  172 1.  Upon 
the  plague  vtf'hich  happened  in  the  year  1625,  the  church- 
yard of  St  Margaret's  Weftminfter  not  being  large  enough 
to  bury  the  dead  parifhioners,  the  inhabitants  of  that 
part  of  the  parifb,  which  now  reforts  to  the  new  chapel 
built  there,  petitioned  the  dean  and  chapter  of  Weft- 
minfter  (who  were  lords  of  the  manor)  to  grant  them  £ 
wafte  piece  of  ground  to  bury  their  dead,  which  acc- 
ordingly the  dean  and  chapter  did  under  their  feals  j 
and  it  was  folemnly  confecrated.  Afterwards  thefe  inha- 
bitants were  at  the  charge  of  building  a  chapel  there, 
having  firfr.  obtained  a  royal  licence  for  that  purpofe. 
The  veftryrnen  and  chapelwardens  had  ever  fince  the  year 
1653  e^ec^ed  the  ministers  who  were  to  preach  there; 
but  now  the  dean  and  chapter  of  Weftminfter  claimed  a 
right  to  name  the  minifter  who  fhould  preach  and  dp 
divine  fervice  in  this  chapel.  On  a  bill  brought  to  fettle 
the  right  of  nominating  the  parfon  of  this  chapel :  By 
Macclesfield  lord  chancellor ;  When  the  dean  and  chap- 
ter gave  this  ground,  they  did  net  referve  any  power  to 
nominate  the  preacher  ;  and  the  inhabitants  of  the  chapelry 
were  ?,t  the  expence  of  building  the  chapel.  Now  the 
building  and  endowing  of  the  church  was  what  at  the 
common  law  originally  intitled  the  patron  to  the  patron- 
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age.  Here  the  inhabitants  built  the  chapel,  and  (as  ap- 
pears) by  the  pew  money  have  endowed  it.  It  is  not 
reafonable  to  fay  that  the  dean  and  chapter,  as  parfon 
appropriate,  have  a  right  to  fupply  every  chapel  built 
within  the  parifh  with  a  preacher.  It  would  be  an  ex- 
pence  and  hardihip  upon  them  to  be  obliged  fo  to  do : 
neither  ought  it  to  be  at  their  election  to  fupply  it.  For 
iuppofe  I  build  a  chapel  in  my  houfe  for  my  felf  or  my 
next  neighbour,  can  the  parfon  name  one  to  preach  there  ? 
I  think  not.  And  it  will  make  no  alteration,  if  the  cha- 
pel which  I  build  in  my  own  ground  be  intended  for  the 

ufe  of  twenty  neighbours  befides  my  own  family.' — 

But  afterwards,  on  the  hearing,  the  court  decreed,  that 
the  right  of  nomination  of  the  minifter  did  belong  to  the 
dean  and  chapter.      1  P.  Will.  773. 

The  form  of  a  nomination  to  a  chapel  of  eafe  (as  alfo 
to  a  perpetual  curacy)   may  be  to  this  effect :   "  To  the 

"  right   reverend   father   in    god lord    billiop  of 

A.  B.  of &c.  fendeth  greeting.   Where- 


as 
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"  and  diocefe  of is  now  void  by  the  death  of  C. 

"  D.  laft  incumbent  there,  and  doth  of  right  belong  to 
H  my  nomination  :  Thefe  are  humbly  to  certify  your 
"  lordfhip,  that  I  do  nominate  E.  F.  clerk,  to  the  cur 
*'  racy  aforefaid ;  requeuing  your  lordfhip  to  grant  him 
"  your  licence  for  ferving  the  faid  cure.  In  witnefs 
"  whereof  I  have  hereunto  fet  my  hand  and  feal,  the 
"  day  of in   the  year  of  our  lord ". 

It  is  not  neceffary  to  prevent  a  lapfe,  that  the  appoint- 
ment be  within  fix  months :  For  if  the  patron  of  a  cu- 
racy do  not  nominate  a  clerk,  there  can  be  no  lapfe  there- 
of (except  in  the  cafe  of  having  received  the  augmenta- 
tion, as  will  appear  afterwards)  ;  but  the  bifhop  may 
compel  him  to  do  it,  by  fpiritual  cenfures.  1  Injl.  344. 
Gibf.  819. 

This  was  declared  to  be  law,  in  the  cafe  of  Fairchild 
and  Gayre,  with  regard  to  donatives  ;  becaufe  though  the 
church  is  exempted  from  the  power  of  the  ordinary,  yet 
the  patron  is  not :  and  it  holds  much  more  ftrongly  in 
the  cafe  of  curacies,  where  both  church  and  patron  are 
fubject  to  the  ordinary's  jurifdiclion,  and  where  therefore 
he  may  likewife  fequefter  the  profits,  and  appoint  another 
to  take  care  of  the  cure,  till  the  patron  (hall  nominate 
3  fit  and  proper  clerk.     Gibf.  819. 

E  4  4.  To 
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Licence,  ^  *j*0  every  of  thefe  feveral  kinds  of  curates,  the  ordi- 

nary's licence  is  neceflary,  before  he  fhall  be  admitted 
to  officiate. 

For  by  Can.  ,48.  No  curate  or  minifler  fhall  be  per- 
mitted to  ferve  in  any  place,  without  examination  and 
admiffion  of  the  bifhop  of  the  diocefe,  or  ordinary  of  the 
place  having  epifcopal  jurifdiction,  under  his  hand  and 
feal ;  having  refpecl:  to  the  greatnefs  of  the  cure,  and 
meetnefs  of  the  party. 

In  order  to  which, 

(1)  He  muft  produce  his  nomination  in  form  afore- 
faid. 

(2)  Then  it  muft  appear  in  the  next  place,  that  he  is 
in  holy  orders  ;  of  deacon  at  leaft,  if  he  is  to  be  licenfed 
to  be  an  affiftant  curate  :    and  of  prieft,  if  he  is  to  be  li- 

■  cenfed  to  a  perpetual  curacy,  for  by  the  13  £sf  14  C.  2.  c. 

4.  f.  14.  no  perfon  fhall  be  admitted  to  any  benefice  or  ec- 
clefiajlical  promotion  before  he  fhall  be  ordained  prieft  ;  and 
it  is  the  more  neceflary  in  this  cafe,  becaufe  he  is  the  fole 
incumbent  in  the  parifh,  and  by  the  fame  ftatute  until  he 
fhall  be  ordained  prieft  he  may  not  confecrate  the  facra- . 
ment  of  the  lord's  fupper,  which  words  benefice  or  pro- 
motion do  ^alfo  extend  to  all  chapels  of  eafe  which  have  re- 
ceived the  augmentation  of  queen  Anne's  bounty;  for  by 
one  of  the  ftatutes  of  augmentation  (as  will  appear  after- 
wards) it  is  exprefsly  declared,  that  they  fhall  from 
thenceforth,  that  is,  from  the  time  of  fuch  augmentation, 
be  perpetual  cures  and  benefices. 

And  this  muft  appear  to  the  ordinary,  either  of  his  own 
knowledge,  or  by  lawful  teftimony. 

Thus  by  a  conftitution  of  archbifhop  Reynold  :  No 
perfon  jhall  be  admitted  to  officiate,  until  proof  Jhall  firjl  be 
made  of  his , lawful  ordination.     Lindw.  47. 

And  by  a  conftitution  of  archbifhop  Arundel :  No  cu- 
rate Jhall  be  admitted  to  officiate  in  any  diocefe,  wherein  he  was 
not  born  or  ordained,  unlefs  he  bring  with  him  his  letters  of 
orders.     Lind.  48. 

(3)  By  the  fame  conftitution  of  archbifhop  Reynold: 
No  perfon  fhall  be  admitted  to  officiate,  until  proof  Jliall  firjl  be 
made  of  his  good  life  and  learning.     Lind.  47. 

And  by  the  aforefaid  conftitution  of  ".archbifhop  Arun- 
del :  No  curate  fhall  be  admitted  to  officiate  in  any  diocefe^ 
zuherein  he  was  not  born  or  ordained,  unlefs  he  bring  with  him 
letters  commendatory  of  his  diocefan,  and  alfo  of  other  bijhops  in 
whofe  diocefes  he  hath  continued  for  any  confiderable  time  ;  which 
letters  ffjall  be  cautious  and  exprefs'  with  regard  to  his  morals 

and 
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end  converfation,  and  whether  he  be  defamed  for  any  new  opi- 
nions contrary  to  the  catholick  faith  or  good  manners.  Lind. 
48. 

And  by  the  Can.  48.  If  the  curates  remove  from  one 
diocefe  to  another,  they  Jhall  not  be  by  any  means  admitted  to 
ferve,  without  tejiimony  in  writing  of  the  bijhop  of  the  diocefe, 
or  ordinary  of  the  place  having  epifcopal  jurifdiclion,  from 
whence  they  came,  of  their  honefly,  ability,  and  conformity  to  the 
ecchfiajlicdl  laws  of  the  church  of  England. 

All  which  is  agreeable  to  the  rule  of  the  ancient  canon 
law,  which  requireth,  that  no  clergyman  mail  be  received 
in  another  diocefe,  without  letters  commendatary  from  the 
bifhop  of  the  diocefe  from  whence  he  removed.  Gibf. 
896. 

(4)  He  mull  take  the  oaths  of  allegiance  and  fupre- 
macy  :  for  by  the  1  Eliz.  c.  1.  and  1  TV.  c.  8.  every 
perfon  who  mail  be  promoted  to  any  fpiritual  or  ecclefi- 
aftical benefice,  promotion,  dignity,  office,  or  miniftry, 
fhall  before  he  take  upon  him  to  receive  exercife  fupply 
or  occupy  the  fame,  take  the  faid  oaths  before  fuch  perfon 
as  mall  have  authority  to  admit  him. 

(5)  Such  of  the  faid  curates  as  are  admitted  to  a  bene- 
fice with  cure  (as  all  perpetual  curacies  arej,  fhall  fub- 
fcribe  the  thirty  nine  articles  in  prefence  of  the  ordinary  ; 
by  the  13  Eliz.  c.  12. 

(6)  By  Can.  36.  No  perfon  fhall  be  fuffered  to  preach, 
to  catechife,  or  to  be  a  lecturer,  in  any  parifh  church, 
chapel,  or  other  place ;  except  he  fhall  firft  fubfcribe  to 
the  three  articles  fpecified  in  the  faid  canon,  concerning 
the  king's  fupremacy,  the  book  of  common  prayer,  and  the 
thirty  nine  articles  of  religion. 

And  by  Can.  3y.  None  who  hath  been  licenfed  to 
preach,  read  lecture,  or  catechife,  and  fhall  afterwards 
come  to  refide  in  another  diocefe,  fhall  be  permitted  there 
to  preach,  read  lecture,  catechife,  or  minifter  the  facra- 
ments,  or  to  execute  any  other  ecclefiaftical  function,  by 
what  authority  foever  he  be  thereunto  admitted ;  unlefs 
he  firft  confent  and  fubfcribe  to  the  three  articles  before- 
mentioned,  in  the  prefence  of  the  bifhop  of  the  diocefe 
wherein  he  is  to  preach,  read  lecture,  catechife,  or  admi- 
nifter  the  facraments  as  aforefaid. 

(7)  Alfo every  curate,  lecturer,  and  ever^  other  perfon  in 
holy  orders,  who  fhall  be  in-eumbent  or  have  pofleffion  of 
any  ecclefiaftical  promotion,  curate's  place,  or  lecture, 
fhall  at  or  before  his  admiffion  fubfcribe  the  declaration 
»f  conformity  to  the  liturgy  of  the  church  of  England  as 

it 
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it  is  now  by  law  eftablifhcd,  before  the  bifhop  or  ordinary  of 
the  diocefc,  or  before  his  vicar  general,  chancellor,  or 
commiiiary  ;  and  if  it  is  a  parifh  church  in  which  he  is  to 
officiate,  he  fhall  receive  a  certificate  from  them  of  fuch 
fubfeription,  to  be  read  by  him  in  the  faid  church  after- 
wards. 13  fcf  14  C.  2.  c.  4.  15  C  2.  c.  6.  1  JV.ftjffi, 
1.  c.  8. 

By  the  eleventh  article  of  archbifhop  Wake's  injunc- 
tions (which  are  inferted  at  large  under  the  title  £Pjt0UW 
ttOtt)  it  is  required,  that  in  licences  to  be  granted  to  ferve 
any  cure,  the  ordinary  fhall  caufe  to  be  inferted,  after  the 
mention  of  the  particular  cure  provided  for  by  fuch 
licence,  a  claufe  to  this  effect,  or  in  any  other  parifh  zvith- 
in  the  diocefe,  to  which  fuch  curate  fhall  remove  with  the  cbnfent 
of  the  bijhop. 
Requires  after  p^rQ  after  i;CCnce  obtained,  there  are  feveral  requi- 

licence  obtained.  „    J       - ,  r  ,  t  •   1  r  n 

iites  to  be  performed  ;  which  are  as  follow  : 

(1)  It  feemeth  that  they  fhall  take  the  oath  of  canoni- 
cal obedience,  if  thereunto  required.  Thus  by  a  confti- 
tution  of  archbimop  Winchelfea :  To  curates  received  to  of- 
ficiate in  any  church,  it  ought  to  be  injoined  in  virtue  of  their 
cbedience,  that  they  duly  attend  on  fundays  and  holidays,  and 
ether  days  when  divine  fervice  is  to  be  performed ;  and  then-' 
upon  we  do  injoin,  that  oath  fhall  be  adminijlred  and  made  at 
their  admiffton.  And  we  do  injoin  that  they  Jhall  alfo  make 
oath,  that  they  will  not  injure  the  reel 'or s,  or  vicars,  and  go- 
vernors of  the  churches  or  chapels  wherein  they  Jhall  officiate ; 
but  that  they  will  humbly  obey  them,  and  give  them  due  reve- 
rence.    Lindw.  70. 

And  thereupon  we  do  injoin  that  oath  Jhall  be  adminijlred~\ 
But  this,  not  of  neceffity  (faith  Lindwood)  ;  but  only  if 
the  rector  or  vicar  fhall  fee  caufe,  as  if  the  curate  (hall 
fhew  tokens  of  ftubbornnefs  or  difobedience.     Id. 

Shall  be  adminijlred]  By  fuch  rector,  vicar,  or  other 
governor  of  the  church.     Id. 

And  made]  By  the  curate,  at  his  entrance  or  admimon. 
Id. 

Governors  of  the  churches]  That  is,  fuch  as  are  neither 
rectors  nor  vicars  ;  as  deans,  provoits,  matters,  wardens, 
and  fuch  like..     Id. 

And 
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And  give  them  due  reverence^  In  the  common  in- 
stances of  fubordination  and  refpe£t  j  and  alfo  in  per- 
forming the  ufual  fervices  in  the  publick  worfhip  of  god. 
Lindw.   71. 

And  by  another  conftitution  of  the  fame  archbifhop  : 
Stipendiary  priefls,  who  jhall  celebrate  the  divine  offices,  Jhall 
not  receive  any  oblations.,  portions,  obventions,  perquifites,  tren- 
tals,  or  any  part  thereof,  especially  oblations  for  the  bodies  of  the 
dead  when  brought  to  the  church  to  be  buried,  without  licence  of 
the  reclors  or  vicars  of  the  churches  where  they  Jhall  officiate ; 
nor  in  any  manner  carry  them  azvay  to  the  prejudice  of  the  rec- 
tors or  vicars  of  the  churches  aforefaid  or  of  their  fubjlitutes ;  lefl 
they  incur  the  fentence  of  the  greater  excommunication  in  that  be- 
half ordained.  And  the  faidpriejls  on  thefunday  or  holiday  after- 
their  admijfwn,  Jhall  fwear  before  the  reclors,  vicars,  or  their 
deputies,  during  the  folemnity  of  the  publick  worjhip,  (or  otherwife 
before  the  ordinaries  of  the  refpeclive  places,)  looking  upon  the 
holy  books  there  lying  open,  that  they  will  in  no  wije  do  any  da- 
mage or  prejudice  to  the  churches  or  chapels  parochial  wherein 
they  perform  divine  fervice,  or  to  the  reclors  or  vicars  thereof, 
or  to  thofe  who  reprefent  th-em,  or  who  have  inter fl  therein,  as 
to  the  oblations,  portions,  obventions,  perquiftes,  irentals,  or 
other  rights  whatfoever,  or  howjoever  called ;  but  that  as  much 
as  in  them  lieth,  they  will  fe cure  and  preferve  them  from  damage 
in  all  andfingular  the  premiffes.  And  the  faid  priefls  Jhall  al- 
fo Jpecially  fwear,  that  they  will  by  no  means  raife,  fujlain,  or 
foment  hatred,  fcandal,  quarrels  and  contentions  betiveen  the 
reclor  and  parijhioners ;  but  that  as  much  as  in  them  lieth  they 
will  promote  and  preferve  concord  betiveen  them.  And  the  faid 
priefls  Jhall  not  prefume  to  celebrate  divine  fervice  in  fuch 
churches  or  chapels  until  they  foall  have  taken  the  oath  in  form 
aforefaid;  provided  that  the  reclors  or  vicars  or  others  aforefaid 
Jhall  require  them  fo  to  be  fivorn  :  and  if  they  Jhall  prefume  to 
celebrate  divine  fervice  in  the  place  fo  forbidden  to  them  con- 
trary to  this  prohibition  ;  they  Jhall  thereby  incur  irregularity^ 
hefides  the  other  penalties  which  the  canons  infiicl  upon  the 
breakers  of  holy  confutations.  And  if  the  aforefaid  curates,  be- 
ing fo  fivorn  as  aforefaid  before  a  competent  judge,  foall  be  con- 
vi tied  by  laivful  proof  of  having  broken  their  oath  ;  they  Jhall  be 
intirely  removed,  and as  perjured  per  fans  foall  be  inter  dicled from 
the  celebration  of  divine  offices,  until  they  Ji jail  be  canonically  dif- 
penfed  withal.  And  the  faid  reclors  or  vicars,  or  their  depu- 
ties, ought  affably  to  receive  the  oaths  aforefaid;  and  keep  in 
their  churches  a  written  copy  of  the  premiffes  and  other  things 
ordained  in  that  behalf.     Lind. no. 

Stipendiary 
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y  priefls]  This  conftitution  feemeth  to  have 
been  intended,  not  with  refpect  to  curates  in  general,  but 
only  fuch  of  them  as  had  falaries  appointed  by  particular 
founders,  for  praying  for  the  fouls  of  them  and  their 
friends  or  pofterity  :  for  fuch  were  the  ftipendiary  priefts  j 
who  officiated  in  chantries  founded  and  endowed  for  the 
purpofes  aforefaid. 

Perquiftes]  Denarios  pro  requeftis ;  or,  as  it  is  after- 
wards exprefled  in  this  conftitution,  denarios  perquifttos : 
that  is,  pence  given  for  prayers  for  departed  fouls  in  the 
offices  of  the  church.     Jcbnf.  Winch. 

On  the  funday  or  holiday  after  their  admijjion]  By  the  rec- 
tor or  vicar  or  their  deputies.     Lind.  no. 

Shall  faear  before  the  reelors,  wears,  or  their  deputies']  By 
which  deputies  are  meant  parilh  priefts,  or  others  whom 
in  their  ab fence  they  have  deputed  to  be  their  agents  or 
proctors.     Lind.  in. 

Or  who  have  interejl  therein']  As  their  farmers,  or  per- 
fons  who  have  a  right  to  a  certain  portion  of  the  obven- 
tions.     Lind.  in. 

(2)  By  the  13  &  14  C.  2.  c.  4.  Every  perfon  who 
{hall  be  put  into  any  ecclefiaftical  promotion  fhall  within 
two  months  (or  in  cafe  of  impediment  to  be  allowed  by 
the  ordinary,  then  within  one  month  after  fuch  impedi- 
ment removed),  in  the  church  or  chapel  belonging  to  his 
faid  promotion,  read  the  morning  and  evening  prayers, 
and  declare  his  aftent  thereunto  ;  on  pain  of  deprivation 
ipfo  facto. 

(3)  He  muft  alfo  within  two  months,  or  at  the  time 
when  he  reads  the  morning  and  evening  prayers  as  afore- 
faid, (on  the  like  pain  of  deprivation  ipfo  facto)  read  and 
alTent  to  the  thirty  nine  articles,  if  it  be  a  place  with 
cure;  becaufe,  altho'  it  is  faid  in  the  ftatute  of  the  13 
Eliz.  e.  12.  that  this  is  to  be  done  in  two  months  after 
induction,  and  in  the  cafe  of  curates  there  is  no  induction, 
vet  when  the  having;  cure  of  fouls  is  the  foundation  of 
reading  and  affenting,  wherever  there  is  cure  of  fouls  the 

.  induction  may  be  well  interpreted  of  any  actual  pof- 
felfion  whatfoever.  Waif.  c.  15.  13  EL  c.  12.  23  G, 
2.  s.  28. 

(4)  Alfo  by  the  aforefaid  ftatute  of  the  13  &  14  C.  2. 
c.  4.     Every  curate,  lecturer,  and  every  other  perfon  in 
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holy  orders,  who  is  incumbent  or  in  pofTeffion  of  anv  ec- 
clefiaftical  promotion,  curate's  place,  or  lecture,  (hall 
within  three  months  after  his  fubfcription  as  aforefaid  of 
the  declaration  of  conformity,  in  the  parijh  church  where 
he  ftiall  officiate  as  aforefaid,  read  the  ordinary's  certifi- 
cate thereof,  and  again  make  the  fame  declaration ;  on 
pain  of  deprivation  ipfo  facto  (except  there  be  fome  law- 
ful impediment,  allowed  and  approved  by  the  ordinary, 
23  G.  2.  c.  28.) 

And  what  was  faid  concerning  indutlion  under  the  laft 
head  feemeth  equally  applicable  to  the  words  parijh  church 
in  this  place ;  namely,  that  in  cafes  where  fubfcription 
of  the  declaration  before  the  ordinary  was  neceflary,  the 
fame  neceffity  fhall  continue  for  publickly  reading  the 
certificate  of  fuch  fubfcription,  and  making  again  the  fame 
declaration,  whether  it  be  ftridtly  in  the  parijh  churchy  as 
is  the  cafe  of  perpetual  curates,  or  in  a  chapel  of  eafe  aug- 
mented (which  by  the  ftatute  hereafter  following  is  made 
a  perpetual  cure). 

(5)  Finally,  by  the  1  G.J1.  2.  c.  13.  and  9  G.  2.  c.  26. 
All  ecclefiaftical  perfons  fhall,  within  fix  months  after 
their  admiffion  to  any  ecclefiaftical  preferment  benefice 
office  or  place,  take  the  oaths  of  allegiance,  fupremacy, 
and  abjuration,  in  one  of  tjhe  courts  at  Weftminfter,  or  at 
the  general  or  quarter  feflions  ;  on  pain  of  being  incapa- 
citated to  hold  the  fame,  and  of  being  difabled  to  fue  in 
any  action,  or  to  be  guardian,  or  executor,  or  adminiftra- 
tor,  or  capable  of  any  legacy  or  deed  of  gift,  or  to  bear 
any  office,  or  to  vote  at  an  election  for  members  of  par- 
liament, and  of  forfeiting  500  1. 

6.  By  Can.  48.  No  curate  or  minifter  fhall  ferve  more  None  to  fen-s 
than  one  church  or  chapel  in  one  day  ;    except  that  cha-  ™ore  j^n  ^  j 
pel  be  a  member  of  the  parifh  church,  or  united  there-  inoneday. 
unto  ;  and  unlefs  the  faid  church  or  chapel  where  fuch  a 

minifter  fhall  ferve  in  two  places,  be  not  able  in  the  judg- 
ment of  the  bifhop  (or  ordinary  of  the  place  having  epif- 
copal  jurifdiction)  to  maintain  a  curate. 

7.  By  a  conftitution  of  archbifhop  Iflip,  curates  fervlng  Salary, 
a  cure  jhall  be  content  with  Jix  marks  a  year  :    But  by  a  con- 
ftitution of  archbifhop  Sudbury,  this  is  enlarged  to  eight 
marks,  or  their  board  and  four  marks,  ly  reafon  sf  the  differ- 
ence cf  the  times.     Lind.  240. 

Which  conftitutions,  altho'  become  obfolete  by  the  de- 
creafe  in  the  value  of  money,  yet  do  inform  us  in  gene- 
ral of  the  proportion  thereby  intended,  which  is,  that  the 
curate  fhould  receive  double  of  what  would  reafonably  pay 

for 
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for  his  board.  From  whence  aifo  we  may  collect  in  force 
decree  the  value  of  money  at  the  time  of  the  latter  con.fti- 
tution,  which  was  in  the  year  1378,  being  the  fecond 
year  of  king  Richard  the  fecond  ;  forafmuch  as  the  ordi- 
nary price  of  a  man's  board  by  the  year  at  that  time  was 
efti mated  at  four  marks. 

In  thefe  days,  with  refpe£l  to  afliftant  curates,  who  are 
to  be  paid  by  the  incumbents  that  employ  them  ;  in  order 
to  prevent  difputes,  it  is  ufual  for  the  ordinary  to  require 
that  a  certain  fum  be  appointed  in  the  nomination,  accord- 
ing to  the  form  above  exprefled. 

And  by  the  tenth  article  of  archbifhop  Wake's  direc- 
tions beforementioned,  it  is  required,  that  in  the  inftn>- 
ment  of  licence  granted  to  any  curate,  the  ordinary  do 
appoint  him  a  fufficient  falary,  according  to  the  power 
veiled  in  him  by  the  laws  of  the  church,  and  the  particu- 
lar direction  of  a  late  a£t  of  parliament  for  the  better 
maintenance  of  curates. 

Which  a£t.  is  that  of  the  T2  An.  ft.  2.  c.  12.  and  is  for 
the  curates  of  non-refidents  only  ;  by  which  it  is  enacted 
as  folio weth  :  Whereas  the  abfence  of  beneficed  miniflers  ought 
to  be  fupplied  by  curates  that  are  fufficient  and  licenfed  preacher  s^ 
and  no  curates  or  minijiers  ought  to  ferve  in  any  place  "without 
the  exa?nination  and  admijfion  of  the  bijhop  of  the  diocefe,  or  or- 
dinary of  the  place,  having  epifcopal  jurifdifiion  ;  but  never- 
ihelefs,  for  want  of  fufficient  maintenance  and  encouragement  of 
fuch  curates,  the  cures  have  been  in  feveral  places  meanly  fup- 
plied: it  is  enatled,  that  if  any  retlcr  or  vicar  having  cure  of 
fouls,  Jhall  nominate  and  prefent  any  curate  to  the  bijhop  or  or- 
dinary, to  be  licenfed  or  admitted  to  ferve  the  cure  of  fuch  retlor 
or  vicar  in  his  abfence ;  the  f aid  bijhop  or  ordinary,  having  re- 
gard to  the  greatnefs  of  the  cure,  and  the  value  of  the  ecclefiajf- 
ical  benefices  of  fuch  retlor  or  vicar  Jhall  on  or  before  the  grant- 
ing fuch  licence,  appoint  by  writing  under  his  hand  and  feal,  a 
fufficient  certain  Jlipend  or  allowance,  not  exceeding  50  /  a  year> 
nor  lefs  than  20  /  a  year,  to  be  paid  or  anfwered  at  fuch  times 
as  he  Jloall  think  fit,  by  fuch  re£tor  or  vicar  to  fuch  curate  far 
his  fupport  and  maintenance.  And  in  cafe  any  difference  jhall 
arife  between  any  retlor  or  vicar  and  his  curate  touching  futh 
Jlipend  or  allowance,  or  the  payment  thereof;  the  bijhop  or  or- 
dinary,  on  complaint  to  him  made,  Jhall  fummarily  hear  and  de- 
termine the  fame  :  and  in  cafe  of  ncgletl  or  refufal  to  pay  fuch 
Jlipend  or  allozvance,  may  fequefler  the  profits  of  fuch  benefice ', 
far  or  until  payment  thereof. 

And  in  the  faculty  of  difpenfation  of  plurality,  order  is 
taken,  that  there  fhall  be  a  refiding  curate,  if  the  revenues 
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of  the  church  will  conveniently  bear  it,  and  that  fuch  cu- 
rate fhall  have  a  competent  and  fufficient  falary,  to  be 
afligned  by  the  proper  ordinary  at  his  difcretion  ;  or  if  he 
fhall  not  take  due  care  therein,  then  by  the  archbifhop 
granting  the  difpenfation,  or  his  fucceflbrs. 

And  by  the  flatute  of  the  13  Eliz.  c.  20.  He  who  is 
curate  to  a  pluralift,  in  that  benefice  on  which  the  in- 
cumbent doth  not  moft  ordinarily  refide,  hath  the  privi- 
lege of  leafing  that  benefice  referved  to  him  only  ;  but  he 
forfeiteth  his  leafe,  if  he  be  abfent  above  forty  days  in  one 
year. 

As  to  the  falaries  of  perpetual  curates  ;  whilft  the  im- 
propriations were  in  the  hands  of  monks  and  other  eccle- 
fiaftical  perfons  and  bodies  ;  the  bifhop  had  power  to  as- 
certain, increafe,  or  leffen  the  falaries  of  thefe  as  well  as 
other  curates,  as  he  had  alfo  of  augmenting  vicarages  en- 
dowed, if  he  faw  occafion  :  but  fince  thefe  impropriations 
are  fallen  into  the  hands  of  laymen,  this  hath  not  been  al- 
lowed. So  that  now,  in  effect,  (Mr.  Johnfon  fays,)  the 
impropriators  have  thefe  cures  ferved  by  whom,  and  at 
what  rates  they  pleafe.     Joknf.  89. 

If  the  bifhop  affign  the  falary,  the  curate's  moft  effec- 
tual remedy  for  his  pay,  is  to  apply  to  the  ecclefiaftical 
court ;  for  there,  in  default  of  payment,  a  fequeftration 
may  be  ferved  on  the  benefice  :  But  if  the  curate  have  no 
licence,  he  cannot  fue  in  that  court.     Johnf.  87. 

If  he  fue  for  his  falary  at  the  common  law,  he  mufr. 

prove  an  agreement  betwixt  himfelf  and  the  incumbent : 

.  but  in  cafe  he  may  be  called  upon  to  prove,  that  he  made 

the  fubfcriptions  and  declarations  before  mentioned,  and 

otherwife  qualified  himfelf  as  the  law  directs.    Johnf.  87. 

H.  1672.  Pier  Jon  and  Atkinfon.  The  plaintiff,  hav- 
ing a  difpenfation  for  two  benefices,  agreed  with  the  de- 
fendant to  ferve  one  of  them  for  22 1  a  year.  The  de- 
fendant made  his  application  to  the  bifhop  to  inlarge  his 
ftipend.  The  bifhop  ordered,  that  the  plaintiff"  mould  al- 
.  low  him  32  1  a  year.  The  plaintiff  paid  him  his  22 1  ac- 
cording to  agreement.  And  the  curate  libelled  in  the 
fpiritual  court,  for  the  addition  made  by  the  bifhop.  Up- 
on which  the  plaintiff" moved  for  a  prohibition.  The  cu* 
rate's  counfel  infilled,  that  this  being  an  allowance  by  or- 
der of  the  bifhop,  was  properly  fuable  in  the  ecclenaiticai 
court.  But  the  court  granted  a  prohibition.  For  there 
being  a  contract  between  the  parties,  the  bifhop  had  no 
power  to  make  any  order :  But  if  the  curate  had  ferved 
the  cure,  and  made  no  agreement,  then  the  bifhop  ought 

to 
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to  have  allowed  him  what  he  thought  reafonable,  in  the 
nature  of  a  quantum  meruit.     Freem.  70. 

lUfidence.  g.  By  the  laft  article  of  archbifhop  Wake's  directions 

before  mentioned  it  is  ordered,  that  the  bifhop  do  take 
care  as  much  as  is  pofftble,  that  whofoever  is  admitted  to 
ferve  any  cure,  do  refide  in  the  parifh  where  he  is  to  ferve ; 
cfpecially  in  livings  that  are  able  to  fupport  a  refident  cu- 
rate :  and  where  that  cannot  be  done,  that  they  do  at  leaft 
refide  fo  near  to  the  place,  that  they  may  conveniently 
perform  all  their  duties  both  in  the  church  and  parifh. 

And  if  the  curate  do  not  comply,  the  ordinary  may- 
withdraw  his  licence. 

How  removed.  9'  ^v  a  conftitution  of  Edmund,  archbifhop  of  Can- 
terbury :  We  admonijh  the  reclors  of  churches,  that  they  do 
not  endeavour  to  remove  their  annual  curates,  without  reafona- 
ble caufe  j  efpecially  if  they  be  of  honefl  converfation,  and  have 
lauduhle  tejlimony  thereof .     Lind.  310. 

Without  reafonable  caufe]  Of  which  it  feemeth  that  the 
ordinary  fhall  be  judge,  who  granted  the  licence  j  who 
may,  at  his  difcretion,  difplace  fuch  curate,  by  with- 
drawing his  licence,  without  formal  procefs  of  law.  Johnf. 
88. 

And  as  to  perpetual  curates;  thefe  alfo  are  licenfed  by 
the  bifhop  as  well  as  others ;  and  Mr  Johnfon  fays,  he 
is  allured,  that  their  licences  do  run  in  the  fame  form,  at 
leaft  in  many  places,  with  the  licences  of  other  curates, 
and  particularly,  to  continue  only  during  the  bifhop's 
pleafure :  and  yet  for  diftinclion  fake,  they  are  called 
perpetual  curates ;  and  indeed,  whatever  power  the  bi- 
fhops  have  in  removing  fuch  curates  at  pleafure,  yet  it  is 
feldom  or  never  made  ufe  of.     Johnf.  89. 

In  the  cafe  of  the  curate  of  Orpington,  H.  27  &  28 
C.  2.  who  was  appointed  by  the  impropriator,  and  li- 
cenfed by  the  archbifhop  as  ordinary,  the  court  held, 
that  being  but  a  curate  at  will,  and  not  inftituted  and  in- 
ducted, he  was  not  an  incumbent  within  the  ftatute  of  the 
13  El.  c.  10.  nor  liable  to  dilapidations.     3  Keb.  614. 

So  in  the  cafe  of  Wood  and  Birch,  H.  10  W.  Wood 
pretending  to  be  curate  in  a  chapel  of  eafe  in  the  parifh 
of  Prefton,  fued  the  vicar  of  the  parifh  in  the  fpiritual 
court,  for  the  arrears  of  a  penfion  claimed  by  prefcrip- 
tion  ;  and  a  prohibition  was  granted,  unlefs  caufe  fhew- 
ed  :  for  that  the  curate  was  removeable  at  the  will  of  the 
parfon,  and  fo  cannot  prefcribe,  but  his  remedy  mull  be 
by  Quantum  meruit,     2  Salk  506. 
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And  in  the  cafe  of  Price  againft  Pratt  and  others,  M. 
I729.  The  plaintiff  Price  preferred  his  bill  as  perpetual 
curate  of  Bovington,  being  a  chapel  annexed  to  the  church 
of  Hemel  Hemfted  in  the  county  of  Hertford,  againft  the 
defendants  inhabitants  and  occupiers  of  lands  within  the 
faid  chapelry.  He  made  his  title  under  a  nomination  to 
his  curacy  in  the  year  17 16  by  the  then  vicar  of  Hemel 
Hemfted,  who  alfo  gave  him  by  the  fame  inftrument  the 
fmall  tithes  in  Bovington,  with  power  to  fue  for  them  in 
his  (the  vicar's)  name.  He  alfo  fet  forth  a  licence  to 
preach  from  the  then*  bifhop  of  Lincoln  :  And  alfo  that 
upon  the  faid  vicar's  death,  his  fucceffor  the  prefent  vicar 
in  the  year  1722  granted  him  a  new  nomination  to  this 
curacy  exprefsly  for  life,  with  like  power  to  fue  for  the 
fmall  tithes  in  both  their  names  :  But  tho'  he  took  a  fe- 
eond  nomination,  yet  that  by  the  firft,  and  the  bifhop's 
licence,  he  was  fufficiently  intitled  to  the  tithes  j  becaufe 
by  fuch  nomination  he  became  perpetual  curate.  But  by 
the  court :  The  bill  muft  be  difmiffed,  for  no  title  ap- 
pears in  the  plaintiff;  for  tho'  a  curate  is  appointed  by  a 
vicar,  either  generally,  or  exprelsly  for  life,  yet  fuch  ap- 
pointment is  in  its  own  nature  revocable  at  the  common 
law,  even  without  any  caufe  affigned,  and  by  the  eccle- 
fiaftical  law  upon  caufe  fhewn  ;  fo  that  the  plaintiff  had 
not  fuch  a  permanent  intereft,  as  to  claim  any  tithes. 
Bunb.  273. 

But  notwithstanding  thefe  adjudications,  the  principal 

point,  whether  thefe  curates  are  revocable  at  pleafure, 

feemeth  not  to  have  been  fully  confidered  upon  folemn 

argument :   but  that  they  are  fo,  feemeth  to  have  been 

taken  for   granted  ;    and  that,   upon   a  principle  which 

perhaps  will  not  be  admitted,  namely,  that  at  the  com- 

1  mon  law  they  are  revocable  without  any  caufe  affigned  ; 

ifor  after  they  are  nominated  by  the  impropriator,  and  li- 

(Cenfed  by  the  ordinary,  it  feemeth  that  they  are  not  to  be 

(removed  but  for  fuch  caufe  as  would  deprive  a  rector  or 

vicar. 

With  regard  to  fuch  of  the  perpetual  curacies,  as  have 
been  augmented  by  the  governors  of  queen  Anne's  boun- 
ty, there  is  no  doubt,  but  by  the  a£l  of  parliament  here 
next  following,  the  curates  thereof  are  not  removable  at 
pleafure ;  and  therefore  the  form  of  the  licence  in  that 
xafe  at  leaft  ought  to  be  altered. 

And  as  to  the  reft  it  mould  feem,  that  fuch  curacies' 
aare  benefida  ecckfiajiica.  Lord  Coke  fays,  Beneficium  is  a 
Uarge  word,  and  is  taken  for  any  ecclefiaftical  promotion 
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or  fpiritual  living  whatever.  (2  Inji.  29.)  And  in  the 
cafe  of  Mofeley  and  Warburton,  M.  9  W.  it  was  faid  by 
the  court,  that  a  prebend  is  an  ecclefiaftical  benefice.  ( I 
Salic.  321.)  And  Dr.  Gibfon,  obferving  upon  the  afore- 
faid  cafe  of  Wood  and  Birch,  where  it  was  held  that  the 
curate  was  removable  at  the  will  of  the  parfon,  and  con- 
fequently  could  not  prefcribe ;  fays,  this  is  true  of  an 
afliftant  curate  to  a  refident  re&or  or  vicar,  but  not  of  a 
curate  properly  fpeaking,  who  has  the  curam  animarum 
committed  to  him  pro  tempore  by  the  bifhop,  in  the  ab- 
fence  of  the  incumbent.  (Gibf.  896.)  And  in  the  cafe 
of  perpetual  curacies  in  particular,  the  court  of  king's 
bench  will  grant  a  mandamus  to  the  bifhop  to  admit  and 
licenfe  a  curate ;  which  implies  a  right  in  the  perfon  no- 
minated to  fuch  office  or  promotion  :  as  was  done  by  the 
court  in  the  cafe  of  the  dean  and  chapter  of  Carlifle,  with 
refpecl:  to  the  curacy  of  St  Cutbberfs  ;  which  cafe  is  fet 
forth  at  large,  under  the  title  Deans  and  chapters. 

^daperSpe°tfuCalfe  *»  BY  the  1  G-  ft-  2-  c-  I0-  Whereas  *be  late  queen 
curacies  aug-  Anne's  bounty  to  the  poor  clergy  was  intended  to  extend,  not 
mented.  oniy  i0  parfons  and  vicars  who  come  in  by  prefentation  or  colla- 

tion, injlitution,  and  induction  j  but  likewife  to  fuch  minijlers 
who  come  in  by  donation  ;  or  are  only  Jlipendiary  preachers  or 
curates  ;  mojl  of  which  are  not  corporations,  nor  have  a  legal 
fuccefjion,  and  therefore  are  incapable  of  taking  a  grant  or  con- 
veyance  of  fuch  perpetual  augmentation  as  is  intended  by  the 
faid  bounty  ;  and  in  many  places  it  would  be  in  \he  power  of 
the  donor,  impropriator,  parfon,  or  vicar,  to  withdraw  the 
alloivance  which  was  before  paid  to  the  curate  or  minifler 
ferving  the  cure  ;  or  in  cafe  of  a  chapelry,  the  incumbent  of 
the  mother  church  might  refufe  to  employ  a  curate  and  officiate 
there  himfelf,  and  take  the  benefit  of  the  augmentation,  whereby 
the  maintenance  of  the  curate  would  be  funk  in/lead  of  being 
augmented',  it  is  enacled,  that  all  fuch  churches  curacies  or 
chapels  which  fhall  be  augmented  by  the  governors  of  the  faid 
■  bounty  Jhall  be  from  thenceforth  perpetual  cures  and  beneficesy 
-and  the  minijlers  duly  nominated  and  licenfed  thereunto  jhall  be 
in  law  bodies  politick  and  corporate  and  have  perpetual  fuc- 
.cejfion,  and  be  capable  to  take  in  perpetuity ;  and  the  impro- 
priators or  patrons  of  any  augmented  churches  or  donatives',  and 
the  reclors  and  vicars  of  the  mother  churches  whereunto  fuch 
•augmented  curacy  or  chapel  doth  appertain,  Jhall  be  excluded 
from  receiving  any  profit  by  fuch  augmentation,  and  fhall  pay 
to  the  minijlers  officiating  fuch  annual  and  other  pen/ions  and 
falaries,  which  by  antient  cujlom  or  otkerwife,  of  right,  and 
not  of  bounty,  they  were  before  obliged  to  pay. 

I  And 
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And  for  continuing  the  fucceffion  in  filch  augmented  cures* 
hereby  made  perpetual  cures  and  benefices,  and  that  the  fame 
fnay  be  duly  and  conjlantly  ferved;  if  they  Jhall  be  fujfered  t» 
remain  void  for  fix  months,  they  Jhall  lapfe  in  like  manner  as 
prefentative  livings. 

And  by  this  ftatute  the  augmented  chapels  being  ex* 
prefsly  made  perpetual  cures  and  benefices  j  if  the  incum- 
bents of  fuch  chapels  have  not  before  fuch  augmentation 
been  qualified  or  qualified  themfelvesj  according  to  the 
requifites  above  fpecified  for  perpetual  curates,  it  may  be 
advifable,  upon  fuch  augmentation  made,  that  they  be 
nominated  de  novo,  and  then  pefform  the  feveral  particu- 
lars within  the  times  required  :  Which  nomination  may 
be  in  this  or  the  like  form  j 

"  'f'o  the  right  reverend  father  in  god  C»  lord  bifhop 
«e  of  ■  -  A.  Bi  of-——-—  gentleman,  fendeth  greet- 

"  ing.     Whereas  the  curacy  of  the  chapel  of  — in 

u  the  county  of  — — —  and  in  your  lordfhip's  diocefe  of 

k  of ■  is  augmentedj  or  fhortly  intended  to  be 

"  augmented,  by  the  governors  of  the  bounty  of  the  late 
"  queen  Anne,  for  the  augmentation  of  the  maintenance 
**  of  the  poor  clergy  j  by  reafon  whereof  it  is  requifite, 
"  that  a  curate  fhould  be  duly  nominated,  and  licenfed 
"e  to  ferve  the  faid  curej  purfuant  to  the  ftatute  in  that 
k6  cafe  made  :  I  the  faid  A.  B*  do  hereby  nominate  C.  D. 
"  clerk,  (the  perfon  employed  by  me  in  ferving  the  faid 

**  cure,)  to  be  curate  of  the  faid  chapel  of 1 ;  and 

*'  do  humbly  pray  your  lordfhip  to  grant  him  youf 
*'  licence  to  ferve  the  faid  cure,  and  to  perform  all  di- 
'"'  vine  offices  therein  accordingly.  In  witnefs  whereof, 
*'  I  have  hereunto  fet  my  hand  and  feal,  the*  day  of 
«  of     -    -■■■'»»  in  the  year  of  our  lord *•",     Etfon  460. 


DALMATICA)  was  one  of  the  facerdotal  veftments  5 
fo  called  from  its  having  been  at  firft  woven  in  DaU 
fnatia,    JLind*  252. 
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2Darret'tt  wtUntmtnt. 

T*\Arrcin  prefentmevt  (called  in  latin  ajfifa  ultima  prafen- 
U  idiOmis)  is  a  writ  which  lieth,  where  a  man  or  his 
ancetlc.  hath  prefented  a  cleric  to  a  church,  and  after- 
wards (the  church  becoming  void  by  the  death  of  the  faid 
clerk  or  otherwife)  a  ftranger  pretenteth  his  clerk  to  the 
fame  church,  in  difturbance  of  him  who  had  laft  or  whofe 
anceftor  had  laft  prefented.     Terms  of  the  L. 

The  law  concerning  which  is  treated  of  under  the  title 

Deacon.     See  ©flJlltatfOm 
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FO  R  the  leafes  of  deans  and  chapters,  and  of  every 
member  of  the  chapter,  in  their  fole  or  aggregate 
•capacity  j  fee  title  &Caf£j3. 

I.  Of  deans. 

II.  Of  chapters. 

■III.  Of  the  fever al  members  of  the  chapter  in  their 
fole  capacity  ±  as  canons,  and  prebendaries. 

IV.  Of  dean  and  chapter,  <is  one  body  aggregate. 

V.  Of  deans  of  peculiars. 

VI.  Of  rural  deans. 

I.  Of  deans. 

Several  kinds 'of       I.  There  are  four  forts  of  deans  and  deanries ;  of  which 
deans.  and  of  whom  the  law  of  this  realm  taketh  knowledge. 

-The  firft  is  a  dean  who  hath  a  chapter  conGfting  of  pre- 
bendaries or  canons,  fubordlnate  to  the  bifhop,  as  a  coun- 
cil affiftant  to  him  in  matters  fpiritual  relating  to  reli- 
gion, and  in  matters  temporal  relating  to  the  temporalties 
of  his  bifhoprick :  for  feeing  that  it  was  impoffible  but 
that  feels  fchifms  and  herefies  fhould  arife  in  the  church, 
it  was  in  chriftian  policy  thought  fit  and  neceflary,  that  the 

burden 
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burden  of  the  whole  church,  and  the  government  thereof 
fhould  not  lie  upon  the  perfon  of  the  bifhop  only  ;  and 
therefore  it  was  thought  neceffary  that  every  bifhop  with- 
in his  diocefe  fhould  be  affifted  with  a  council,  to  con- 
fult  with  him  in  matters  of  difficulty  concerning  religion,, 
and  deciding  of  the  controverfies  thereof;  and  alfo  for  the 
better  ordering  and  difpofing  of  the  things  of  the  church, 
and  to  give  their  afTent  to  fuch  eftates  as  the  bifhop  fhould 
make  of  the  temporalties  of  his  bifhoprick  ;  for  it  was  not 
convenient  that  the  whole  power  and  charge  thereof 
fhould  remain  in  any  one  fole  perfon  only.  The  fecond  is 
a  dean  who  hath  no  chapter,  and  yet  he  is  prefentative,  and 
hath  cure  of  fouls;  he  hath  a  peculiar,  and  a  court  where- 
in he  holdeth  ecclefiaftical  jurifdic~t.ion  ;  but  he  is  not  fub- 
jecl  to  the  vifitation  of  the  bifhop  or  ordinary  ;  fuch  is 
the  dean  of  Battel  in  Sufiex,  which  deanry  was  founded 
by  king  William  the  conqueror  in  memory  of  his  con- 
queft  ;  and  the  dean  there  hath  cure  of  fouls,  and  hath 
fpiritual  jurifdi£tion  within  the  liberty  of  Battel.  The 
third  dean  is  ecclefiaftical  alfo,  but  the  deanry  is  not  pre- 
fentative but  donative,  nor  hath  any  cure  of  fouls,  but  he  is 
only  by  covenant  or  condition  ;  and  he  alio  hath  a  court 
and  a  peculiar,  in  which  he  holdeth  plea  and  jurifdidtion 
of  all  fuch  matters  and  things  as  are  ecclefiaftical,  and 
which  do  arife  within  his  peculiar,  which  oftentimes 
extends  over  many  parifhes  :  fuch  a  dean,  conftituted  by 
commiffion  from  the  metropolitan  of  the  province,  is  the 
dean  of  the  Arches,  and  the  dean  of  Boding  in  EfTex  ;  and 
of  fuch  deanries  there  are  many  more.  The  fourth  fort  of 
dean,  is  he  who  is  ufually  called  the  rural  dean  ;  laving 
no  abfolute  judicial  power  in  himfelf,  but  he  is  to  order 
the  ecclefiaftical  affairs  within  his  deanry  and  precindt,  by 
the  direction  of  the  biihop,  or  of  the  archdeacon  ;  and 
is  a  fubftitute  of  the  bifhop  in  many  cafes.     Hughes  c.  2. 

2.  The  dean  which  hath  a  chapter,  fuch  as  the  Cathedra!  dean, 
dean  of  Canterbury,  St  Pauls,  and  the  like,  is  fet  forth 

to  be  an  ecclefiaftical  governor  fecular  over  the  preben- 
daries, and  canons  in  the  cathedral  church.     Hughes  c.  2. 

3.  The  inftitution  of  deanries,  as  alfo  of  the  other  ec-  Ordinal  inffku- 
cleilaftical  offices  of  dignity  and  power,  feems  to  bear  a  ti®n  of  deanrie* 
refemblance  and  relation  to  the  methods  and   forms  of 

civil  government,  which  obtained  in  thofe  early  ages  of 
the  church  throughout  the  weftern  empire.  Accordingly-, 
as  in  this  kingdom,  for  the  better  prefervation  or"  the 
peace,  and  moreeafy  adminiftration  of  juftice,  everv  hun- 
dred confuted  of  ten  diftricts  called  tithings,  every  tithing 
F  3  of 
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of  ten  friborghs  or  free  pledges,  and  every  free  (or  frank) 
pledge  of  ten  families  ;  and  in  every  fuch  tithing  there 
was  a  juftice  or  civil  dean  appointed,  for  the  fubordinate 
adminiftration  of  juftice:  fo  in  conformity  to  this  fecular 
method,  the  fpiritual  governors  the  bifhops  divided  each 
diocefe  into  deanries  (decennaries,  or  tithings),  each  of 
which  was  the  diftricT:  of  ten  parifhes  or  churches ;  and 
over  every  fuch  diftricl:  they  appointed  a  dean,  which  in 
cities  or  large  towns  was  called  the  dean  of  the  city  or 
town,  and  in  the  country  had  the  appellation  of  rural 
dean.     Ken.  Parocb.  Ant.  633,  634, 

The  like  office  of  deans  began  very  early  in  the  greater 
monafterieS)  efpecialjy  in  thofe  of  the  Benedifline  order  ; 
where  the  whole  convent  was  divided  into  decuries,  in 
which  the  dean  or  tenth  perfon  did  prefjde  over  the  other 
nine ;  took  an  account  of  all  their  manual  operations  ; 
Suffered  none  to  leave  their  ftation,  or  omit  their  particu- 
lar duty  without  exprefs  leave;  vifited  their  cells  or  dor- 
mitories every  night ;  attended  them  at  -table  to  keep  or- 
der and  decorum  at  their  meals ;  guided  their  confcience; 
directed  their  ftudies ;  and  obferved  their  converfation : 
and  for  this  purpofe  held  frequent  chapters,  wherein  they 
took  publick  cognifance  of  all  irregular  practices  ;  and 
impofed  fome  lefler  penances ;  but  Submitted  all  their 
proceedings  to  the  abbat  or  prelate,  to  whom  they  were 
accountable  for  their  power,  and  for  the  abufe  of  it.  An4 
in  the  larger  houfes,  where  the  numbers  amounted  to  fe- 
veral  decuries,  the  lenior  dean  had  a  fpecial  pre-eminence, 
and  had  fpmetimes  the  care  of  all  the  other  devolved  upon, 
him  alone.     Ken.  Par.  Antiq.  634,  635. 

And  the  office  of  dean  in  feyeral  colleges  in  the  univer- 
sities, feemeth  to  have  arifen  from  the  fame  foundation. 

And  the  inftitution  of  cathedral  deans  feemeth  evidently 
to  be  owing  to  this  practice.  When  in  epifcopal  fees, 
the  bifhops  difperfed  the  body  of  their  clergy  by  affixing 
them  to  parqchial  cures  ;  they  referyed  a  college  of  priefts, 
or  fecular  canons  for  their  counfel  and  affiftance,  and  for 
the  conftant  celebration  of  divine  offices  in  the  mother  or 
cathedral  church,  where  the  tenth  perfon  had  an  infpect- 
ing  and  presiding  power,  till  the  fenior  or  principal  dean, 
fwallowed  up  the  office  of  all  the  inferior,  and  in  fub- 
ordination  to  the  bifhop  was  head  or  governor  of  the 
whole  fociety.  His  office  was,  to  have  authority  over  all 
the  canons,  prefbyters,  and  vicars ;  and  to  give  pofTefllon 
to  them  when  instituted  by  the  bifhop ;  to  infpecl:  their 
cjifcharge  of  the  cijre  of  fouls  5  to  convene  chapters,  an(J 
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prefide  in  them,  there  to  hear  and  determine  proper  caufes ; 
and  to  vifit  all  churches  once  in  three  years  within  the 
limits  of  their  jurifdiction.  The  men  of  this  dignity- 
were  called  arcbiprefbyters,  becaufe  they  had  a  fuperinten- 
dence  or  primacy  over  all  their  college  of  canonical  priefts ; 
and  were  likewife  called  decani  chrijlicniitaiis,  becaufe  their 
chapters  were  courts  of  chriftianity,  or  ecclefiafKcal  ju- 
dicatures, wherein  they  cenfured  their  offending  brethren, 
and  maintained  the  discipline  of  the  church  within  their 
own  precincts.     Ken.  Par.  Ant.  634,  635. 

4.  Deans  of  the  old  foundation  come  in  by  election  of  Deans  how  ap- 
the  chapter  upon  the  king's  conge  d'  eilire,  with  the  royal  Poimed' 
affent,  and  confirmation  of  the  bifhop,  much  in  the  fame 

way  as  the  bifliops  themfelves  do  :  but  (generally)  the 
deans  of  the  new  foundation  come  in  by  the  king's  letters 
patents  ;  upon  which,  they  are  inftituted  by  their  refpec- 
tive  bifhops ;  and  then  inftalled  upon  a  mandate,  purfuant 
to  fuch  inftitution,  and  directed  to  the  chapters.     Gtbf. 

Which  distinction  between  the  old  and  new  founda- 
tions came  in  after  the  diffolution  of  monasteries,  when 
king  Henry  the  eighth  having  ejected  the  monks  out  of 
the  cathedrals,  placed  fecular  canons  inftead  of  them  : 
thofe  whom  he  thus  regulated,  are  called  the  deans  and 
chapters  of  the  new  foundation  ;  fuch  are  Canterbury, 
Winchefter,  Worcefter,  Ely,  Carlisle,  Durham,  Ro- 
chefter,  and  Norwich.  And  beiides  thefe,  he  erected  five 
cathedrals  de  novo,  and  endowed  them  out  of  the  eftates 
of  diflblved  monafteries,  viz.  Chefter,  Peterborough,  Ox- 
ford, Gloucefter,  and  Bristol  :  which  were  by  him  made 
epifcopal  fees,  as  alfo  Weftminfter,  but  the  bifhoprick  of 
this  laft  place  was  altered  again,  and  the  monastery  turned 
into  a  collegiate  church  by  queen  Elizabeth.     Johnf.  54. 

5.  Dr  Godolphin  fays,  where  a  dean  is  made  a  bi.Uiop,  Deanry  held  in 
with  a  difpenfation  from  the  king  to  hold  the  dean  y  not-  commendam 
withftanding  the  bifhoprick,  fuch  difpenfation  continues  ^ck."   '  °P° 
him  dean  as  before,  by  force  and  virtue  of  his  former 

title,  to  all  intents  and  purpofes  ;  fo  as  that  he  may  con- 
firm, or  make  leafes,  or  do  any  other  act  as  dean,  as  if 
he  had  not  been  made  a  bifhop  at  all.     God.  112. 

6.  Deanries  are  fine-cures,  that  is,  they  have  not  the  Deanry  a  fins-* 
cure  of  fouls.     God.  200.     Watf.  c.  2.  cure. 

Therefore  perfons  admitted  to  deanries  need  not  by  the 
13  El.  c.  12.  to  fubfcribe  the  thirty-nine  articles  before 
the  ordinary ;  nor  to  read  and  declare  their  affent  to  the 
&me,  as  perfons  admitted  to  .benefices  with  cure  are  re* 
fjuired  to  do  by  the  faid  ftatute.     Gibf.  808,  817. 

¥  4  But; 
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But  othcrwife,  the  fame  oaths,  fubfcriptions,   and  de- 
clarations are  required  to  be  taken  and  ma  ie  by  them,  as 
by  other  perfons  qualifying  for  ecclefiaftical  offices. 
Whether  it  is  a        7.     Dr  Godolphin  faith,  the  dean  may  be  a  layman  ;  as 
lay  office.  was  the  dean  0f  Ourham,  by  fpecial  licence  and  difpenfa- 

tion  from  the  king  ;  but  that  is  rare  and  a  fpecial  cafe, 
and  is  not  common  and  general,  and  therefore  not  to  be 
brought  as  an  example.     God.  367. 

And  Dr  Watfon  fays,  that  altho'  in  former  time  a  lay- 
man might  have  taken  a  title  to  a  deanry ;  yet  now  by 
the  ftatutc  of  the  13  &  14  C.  2.  c.  4.  a  perfon  muft  have 
prieft's  orders  to  qualify  him  for  the  fame.  Watf.  c.  14. 
But  Dr  Gib/on  faith,  a  deanry  is  a  promotion  merely 
fpiritual ;  and  might  never  be  pofTefled,  regularly,  by  any 
perfon  but  who  was  of  the  order  of  priefthood .  This  is  plain 
from  the  ancient  name,  archi-prefbyter,  or  head  prefbyter 
of  the  college  of  prefbyters,  and  from  the  feveral  rules  of 
the  canon  law,  exprefly  requiring,  that  none  be  -confti- 

tuted  archiprefbyters  or  deans,  but  prefbyters  only  : na 

bifliop  in  his  church  Jhall  prefume  to  ordain  an  archi-prefbyter 
or  dean,  unlefs  they  be  presbyters.     Which   tho'   the   glofs 
qualifies,  by  faying,  it  is  [ujpeient  if  he  be  fuch  that  in  a 
fhort  time  he  may  be  promoted  to  that  order,  as  being  already 
of  inferior  orders;  yet  it  was  never  underftood,  that  dean- 
ries  might  be  held,  as  temporal  promotions,  by  mere  lay- 
men ;  which  is  a  notion  entertained  by  fome,  againft  all 
law  reafon  and  antiquity,   upon  an  irregular  inftance  or 
two  fince  the  reformation  ;  and  urged,  that  fo  it  would 
ftill  have  been,  had  not  the  laft  act  of  uniformity  made 
the  order  of  priefthood  a  necefTarv  qualification  of  being 
admitted  to  any  ecclefraftical  promotion  or  dignity.     That 
it  was  ever  made  a  queftion,   whether  a  deanry  was  a 
mere  temporal  or  fpiritual  promotion,  could  be  owing  to 
nothing  but  the  inftances  juft'  now  referred  to,  and  the 
not  knowing  or  not  confidering  the  original  nature  and 
delign  of  the  office ;  in  conformity  to  which,  in  the  cafe 
of  Goodman  and  Turner  in  the  tenth  year  of  queen  Eli- 
zabeth (Dyer  2 7 3.  b.)  where  the  point  in  iffue  was  the 
validity  of  a  leafe,  the  juftices  unanimously  agreed,  that 
it  was  a  fpiritual  promotion,  and  accordingly  the  legality 
or  illegality  of  the  deprivation  of  Goodman  had  been  tried 
(without  any  exception  of  either  party  fo  far  as  appears) 
in  the  fpiritual  courts ;  viz.  before  the  bifhop,  archbifhop, 
and  delegates  fucceffively.     Gibf.  173. 
Teanry  a  dignity.       8.  The  title  of  dean  is  a  title  of  dignity;  which  be- 
longs to  this  flation  as  having  eccleftaftical  adminijiratiok 

vjitb 
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with  jurifdiclion  or  power  annexed,  as  the  civilians  defined 
a  dignity  in  the  cafe  of  Broughton  and  Goufley,  E.  43 
EL  and  more  efpecially  as  coming  within  all  the  three 
qualifications  of  a  dignity  as  laid  down  by  Lindwood,  —  a 
dignity,  he  fays,  is  known,  1.  From  the  adminiflration  of 
ecclefiajlical  affairs  with  jurifdiclion.  2^  From  the  name  and 
preference  zvhich  he  hath  in  the  choir  and  chapter.  3.  From 
the  cujlom  of  the  place.  By  which  rule,  no  ftations  in  the 
cathedral  church,  under  the  degree  of  a  bifhop,  are  dig- 
nities ftri&ly  fpeaking,  befides  thofe  of  the  dean  and  arch- 
deacon ;  unlefs  where  jurifdiction  is  annexed  to  any  of 
the  reft,  as  in  fome  cafes  it  is  to  prebends  and  others. 
Gibf.  i73. 

This  title  of  dignity,  as  annexed  to  deanries,  may  per- 
haps be  one  reafon  of  what  the  law  books  affirm,  that  if 
lands  be  given  by  licence  to  a  dean  and  chapter  of  fuch 
a  place,  or  a  leafe  be  made  by  them,  or  a  writ  be  brought 
againft  the  dean;  fuch  grant  leafe  and  writ  fhall  be  good, 
tho'  the  dean  is  mentioned  only  by  his  title  of  dignity, 
and  not  by  his  proper  name.     Gibf.  173. 

9.  If  a  dean  take  an  obligation  to  him  and  his  fuc-  Bond  given  to  a 
ceffors,  it  goes  to  his  executors  ;  which  holds  true  alfo  as  dean  and  his  %- 
to  a  bifhop,  parfon,   vicar,  and  the  like.     God.  55. 

10.  The  bifhop,  dean,  and  chapter  (that  is,    preben-  Pofleflions  of 
daries  or  cajions),  and  all  other  perfons  belonging  unto,  deanries« 

or  having  any  thing  to  do  in  cathedral  churches,  at  the 
firft,  and  in  ancient  times,  held  their  pofleffions  together 
in  grofs ;  but  afterwards  for  the  avoiding  of  confufion  and 
for  better*  order,  and  for  fome  other  fpecial  caufes  known 
to  the  king  and  ftate  of  this  realm,  the  fame  were  after- 
wards by  them  fevered  and  divided  ;  and  part  of  the  lands 
and  poffemons  belonging  to  the  fame  church  were  affigned 
to  the  bifhop  and  his  fucceflbrs  to  hold  by  themfelves, 
and  other  parts  thereof  were  affigned  unto  the  dean  and 
chapter  to  hold  by  themfelves,  of  which  lands  they  have 
ever  fince  continued  feverally  feized  in  their  feveral  capa- 
cities.    Hughes  c.  2. 

Concerning  the  poueflions  of  deans  and  others  of"  the 
new  foundation,  it  is  enacted  by  the  34  &  35  H.  8.  c.21. 
that  the  king's  grants  to  the  new  foundations  Jhall  be  good  1 
notwithjianding  any  mifrecital  of  name,  place,  or  date. 

And  by  the  35  El.  c.  3.  Forajmuch  as  divers  doubts  have 
arifen  touching  the  furrenders  of  religious  houfes,  and  the  vali- 
dity of  the  ereclions  of  deans  and  chapters  made  by  king  Hen.  8. 
notwithjianding  the  aforefaid  Jlatute  ;  it  is  enaSied,  that  all 
ejlates  of  religious  houfes  furrendred  to  king  Hen.  8.  Jhall  be 

adjudged 
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adjudged  to  have  been  lawfully  in  the  pojfejfum  of  the  /aid  king, 
mtwitbjlanding  any  defecl  in  the  furrender  \  and  all  letters 
patents  made  by  the  faid  king.,  for  the  erection  foundation  in- 
corporation or  endowment  of  any  dean  and  chapter?  jhall  be  re- 
puted taken  and  adjudged?  to  have  been  good  perfect  and  ef- 
fectual in  the  law?  for  all  things  therein  contained?  according 
to  the  true  intent  and  meaning  of  the  fame?  any  thing  matter 
or  caufe  to  the  contrary  thereof  in  any  wife  notwithjlanding. 

Many  years  before  this,  in  the  eighth  year  of  the 
queen,  we  find  a  bill  in  the  houfe  of  lords  (for  the  con- 
firmation of  late  erected  deanries  and  prebends)  read  a 
fecond  time  and  committed  ;  but  it  proceeded  no  further. 
Whereupon,  great  difturbance  having  been  given  to  the 
deans  and  chapters  of  the  new  foundation,  under  pretence, 
that  the  pofTeffions  thereof  were  pafTed  by  letters  patents 
of  concealment  j  they  did  this  year  unanimoufly  apply 
themfelves  to  the  lord  treafurer  Burleigh,  for  a  confirma- 
tion of  them  by  parliament :  as  appears  from  a  letter  fent 
by  them  from  the  convocation  houfe,  bearing  date  Mar. 
1 6.  1592,  in  which  they  befeech  him,  that  by  his  ho- 
nourable mediation  and  countenance,  a  remedy  may  at 
this  parliament  (by  confirmation  of  the  faid  grants)  be 
obtained. 

This  application  produced  the  prefent  adl,  in  favour 
of  the  new  foundations  ;  notwithstanding  which,  five 
years  after,  divers  perfons,  labouring  a  dhTolution  of  the 
cathedral  church  of  Norwich,  under  the  old  pretence  of 
concealments,  brought  this  matter  to  a  folemn  hearing;, 
and  it  was  declared,  that  if  any  imperfection  were  in  the 
tranflation  made  by  king  Hen.  8.  from  prior  and  convent 
to  dean  and  chapter,  this  a£fc  had  made  it  clear  and  without 
queftion.  To  which  lord  Coke  fubjoins,  that  all  defects 
are  remedied  by  this  moft  excellent  acl:  of  parliament,  the 
fatal  plea  to  all  concealment  as  to  thofe  pofleflions  ;  ad- 
ding, that  tho'  the  cafe  under  confideration  did  only  con- 
cern the  church  of  Norwich,  it  would  ferve  as  well  for 
many  other  cathedral  churches.     Gibf.  184.     3  Co.  .76. 

p«an  to  vifit  the       H«  The  dean  ought  to  vifit  his  chapter.     God.  55. 

chapter.  And  of  ancient  time,  the  canons  made  their  confeifions 

to  the  dean  •?  and  Lindwood  fays,  that  the  canons  are  un* 

4er  the  dean  as  to  the  cure  of  fouls.     God.  55. 

r.  ,12.  The  dean  may  make  a  deputy  or  fubdean,  to  ex- 

Dean  may  make  •/-      1  ■        /•   •    •         1     •       Tl-O-  P      1        1 

3  deputy.  erciie  his  ipintual  junldiction ,  yet  lucn  deputy  cannot 

charge  the  poflefnons  of  the  church,  fo  as  to  confirm 
leafes,  unlefs  it  be  otherwife  provided  by  the  local  ftatutes, 
God.  55.     Watf.  c.  44. 

13.  Every 


SDeatts  atiu  chapters.  75 

'13.  Every  dean  {hall  be  refident  in  his  cathedral  church  Refujence  of  the 
fourfcore  and  ten  days,  conjundtim  or  devifim,  in  every  dean« 
3'ear  at  the  leaft,  and  then  ihall  continue  there  in  preach- 
ing the  word  of  god,  and  keeping  good  hofpitality,  ex^ 
pept  he  ihall  be  otherwife  let  with  weighty  and  urgent 
caufes  to  be  approved  by  the  bifhop,  or  in  any  other  law- 
ful fort  difpenfed  with.     Can.  42. 

14.  Deans  in  cathedral  and  collegiate  churches,  fhall  peaa's  eedefiaf- 
not  only  preach  there  in  their  own  perfons  fo  often  as  they  tical  duty« 

^re  bound  by  law  ftatute  or  ordinance  or  cuftom,  but 
fhall  likewife  preach  in  other  churches  of  the  fame  diocefe 
where  they  are  refident,  and  efpecially  in  thofe  places 
Whence  they  or  their  church  receive  any  yearly  rents  or 
profits.  And  in  cafe  they  themfelves  be  fick,  or  lawfully 
iabfent,  they  fhall  fubftitute  fuch  licenfed  preachers  to 
fupply  their  turns,  as  by  the  bifhop  fhall  be  thought  meet 
to  preach  in  cathedral  churches.  And  if  any  otherwife 
neglect  or  omit  to  fupply  his  courfe  as  is  aforefaid,  the 
offender  fhall  be  punifhed  by  the  bifhop,  or  by  him  or 
them  to  whom  the  jurifdiction  of  that  church  appertain- 
ed!, according  to  the  quality  of  the  offence.     Can.  43. 

15.  By  the  28  H.  8.  c.  11.  The  profits  of  a  deanry  Profitsofs|deaa^ 
during  the  vacation  fhall  go  to  the  fucceffor,  towards  the  ry  during  the  va« 
payment  of  his  flrft  fruits.  cation. 

II.   Of  chapters, 

I.  A  chapter  of  a  cathedral  church  confifteth  of  per-  Chapter,  what? 
fons  ecclefiaftical,  canons  and  prebendaries,  whereof  the 
{lean  is  chief,  all  fubordinate  to  the  bifhop  to  whom  they 
are  as  affiftants  in  matters  relating  to  the  church,  for  the 
better  ordering  and  difpofing  the  things  thereof,  and  for 
confirmation  of  fuch  leafes  of  .the  temporalties  and  offices 
relating  to  the  bifhoprick,  as  the  bifhop  from  time  to 
time  fhall  happen  to  make.     God.  58. 

And  they  are  termed  by  the  eanonifts  capitulum,  being 
a  kind  of  head,  jnftituted  not  only  to  affift  the  bifhop  in 
manner  aforefaid,  but  alfo  anciently  to  rule  and  govern 
the  diocefe  in  the  time  of  vacation.     God.  56. 

Of  thefe  chapters,  fome  are  ancient,  fome  new :  the 
new  are  thofe  which  are  founded  or  tranflated  by  kino- 
Hen.  8.  in  the  places  of  abbats  and  covents,  or  priors  and 
covents,  which  were  chapters  whilft  they  flood,  and  thefe 
are  new  chapters  to  old  bifhopricks ;  or  they  are  thofe 
which  are  annexed  unto  the  new  bifhopricks  founded  by 
Jung  Hen.  8.  and  are  therefore  new  chapters  to  new  bi-r 
#ioprjcks,     i  Injiy  95, 

The 
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The  chapter  in  a  collegiate  church  is  more  properly 
called  a  allege  ;  as  at  Weftminiter  and  Windfor,  where 
there  is  no  epifcopal  fee.     Wood  t.  j .   c .  3. 
Cur^  w  —  --       -•   There  may  be  a  chapter  without  any  dean  ;  as  the 
i  hm,  chaprer  of  the  coDegiate  church  or  :  and  grants 

by  or  to  them  are  as  effectual  as  other  grants  by  dean  and 
chapter.     Watf.  c.  38. 

In  the  cathedral  churches  of  5 :  2?A  Landaff, 

there  never  hath  beer.  tbe  bifhop  in  either 

is  head  of  tbe  chapter ;  and  at  the  former  the  char-tor,  at 
the  !it:ei  the  irefadoBooa  prefide  .  in  (he  abfenoeof  :r.e 
bifhop  1  of  the  fee. 

l-  '■->.  -.::;!  3-  One  bifliop  may  poffibly  o  chapters,  and 

rwocsjecen.      tijaj  by  union  or  confolidation  :  and   ;t  ieemeth  that  if  a 
bifhop  hath  two  chapters,  both  murr  confirm  his  leafes. 
G*J.  5$. 
ripirirj  to  aie      4.  A  chapter  of  it  felf,  is  not  capable  to  take  by  puT- 
•*!'■' fclS         chaie,  or  gift.  .t  the  dean,  v  die  head  of  it. 

7  :      ireed  in  Eyres  cafe  (3/9.51/;  but  whereas 

in  the  leafe  there  mentioned  (made  by  the  archbilhop  of 
York}  of  a  field  in  Batterfea,  one  article  was,  that  during 
the  vacancy  of  the  archbifhopriek,  the  rent  fhould  be  paid 
to  the  chapter  of  York,  as  in  their  <ra.n  prtper  right ;  up- 
on a  queftion  railed,  whether  a  chapter  couid  receive  the 
rent,  it  was  agreed  that  they  could  ;  becaufe  they  are 
peribns  of  which  the  law  takes  notice,  and  to  whom 
therefore  fuch  payment  might  be  made ;  and  tho'  it  fliould 
appear  afterwards  that  they  could  not  receive  it  in  their 
mm  prtfer  right*  that  dtfeck  would  not  hinder  the  pay- 
ment.    GihJ.  174. 

III.  Of the  fever al  members  cf  tbe  chapter  in  their  fole 
capacity ;  as  canons  *  and  preoendarit:. 

Z~ ;••••■■-■  1.    The  books  do  g-r   --  le  two  words 

•""■J"*"**    prebend  and  prebendary:  wherea:  the  Earner  fignifleth  the 
*^         '"   omce,  or  the  firpend  annexed  to  that  sffice     and  tbe  lat- 
ter fignifieth  the  officer,  or  perfon  who  executeth  the  of- 
fice and  enjoyeth  fuch  ftipend. 
r_.i_i_r_._  2.  Lord  Coke  faith,  a  prebendary  was  fo  called  a  pra- 

-vfouczfatsBcL  bends^  from  die   amftance  he  afford eth  to   the   biflh 

treas  he  had  his  name,  on  the  con*  m  the  af- 

firmance which  the  church  affordeth  him3  in  meat  drink 
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3.  A  prebend,  tdowment  in  land,  or  penfion  in  Vn\*ait  *b*. 

monev,  given  to  a  cathedral  or  conventual  diurrh  ; :  :*"•?- 
bendom  ;   that  is,  for  a  main:  rf  a  fecular  prieit  or 

regular  canon ;  who  was  a  prebendary,  as  fupported  by 
the  faid  prebend.     Km.  Par.  A*::.  Gl&ff. 

4.  A  censnrj  alfo  is  a  name  of  office ;  and  a  canon  is  Cta^ry; 
the  officer  in  like  manner  as  a  prebendar 

is  the  maintenance  or  ftipend  both  of  the  one  and  of 
the  other.     Git/.  \~i. 

5.  Prebendaries  are  difKnguifbed  into  thofe  which  are  Tw#  kJadstf 
called  fimple  and  dignirarv.     A  fimple  prebendary  is  fuch  pramfrre*. 
who  hath  no  cure,  and  who  hath  no  more  but  his  revenue 

for  his  fupport ;    and  a  dignitary  prebendary 
a  jurifdicHon  annexed,  and  for  this  reafon  he  is  called  a 
dignitary,  and  his  jurifdicrion  is  gained  by  prescription. 
Cttattry  farf.  amp.  136. 

6.  Of  common  right   t.te  bifhop  is  patron  of  all  the  PrAl^x—  ^ 
prebends,  becauie  die  potTeffions  were  divided  from  him.  ■Huinrriti 
GhL  52. 

And  in  fuch  cafe  he  doth  prefer  to  them  bv  collation, 
which  is  the  fame  .  ith  inftitution,  favin^  that  no 

prefentment  is  ma-ie  ;    but  if  be  in  the  m&  ;: 

a  layman,   the  patron  doth   prefenf   to  the  bifhop,  « 
doth  inftitute  in  like  marine  rr  benefice;    and 

then  the  dean  and  chapter  do  induct  them,  that  is,  after 
fome  ceremonies,  place  them  in  a  ftall  in  the  cathedral 
church,  to  which  thev  belong  ;    wh.  \d  to 

have  a  place  in  the  choir.     Watf.  c.  15. 

In  the  cafe  of  C'^rii  againft  the  bifhop  of  Sammy  Af. 
II  G.  2.  A  mandamus  was  granted  to  admit  the  plain- 
tiff to  a  canonry  or  prebend  of  Sarum,  and  to  inflitute, 
induct  and  inveil  him  therein ;  tho5  it  was  8  ■  op- 
pofed  on  the  rule  to  fhew  caufe,  as  ran:;::  the  :: 
law  remedy  by  quare  impedit  ir.::  mother  channel.  I 
the  court  .:  tho'  formerly  mane  re  nof 

fo  frequent,  efpecially  where  the  party  had  another 
medy  $    yet  they  being  found  to  be  more  ex: 
lefs  expenfive,  had  been  given  into  of  late.     And  as  to 
there  being  another  remedy  ;    it  might  be  faid  ecuail . 
cafes  where  an  affile  or  an  action  upon  th; 
try  the  right,  and  yet  that  was  never  thought  a  ground  to 
deny  a  mandamus  :    fo  that  the  writ  v  red,  but 

never  uTued,   the  parties  agreeing    to  refer  the 
Strwagt  1083. 

Prebends   are  fome  of  them  donative.     A:  W      r.in- 
fbsr,  the  king  coll  patent]    1   - 


78  jDcans  antj  tfy&pttts. 

the  prebendarv  takes  pofiefiion  without  inftitution  or  in* 
duclicn.     John/.  55.     Watf.  c.  15. 

And  the  kins  at  this  day  is  patron  of  moft  of  the  great 
prebends.     Jshnf.  28,  29. 
:7e         7.  No  perfon  may  hold  more  than  one  prebend  in  the 

t»o  prebeadi  la  fame  church  :  And  this  is  agreeable  to  the  rule  of  the  an- 

""*  cient  canon  law.  Gibf.  174. 

So  if  a  prebendarv  accepteth  of  a  deanrj^  his  prebend 
is  void  by  ceinon  •  fo  if  he  is  made  a  bijksp,  the  king  pre- 
fents  to  his  prebend.     Keif.  Preb. 

But  the  acceptance  of  a  deanry  mufr.  be  underftood  to 
be  in  the  fame  church  ;  therefore  1 1  Ed.  3.  the  bifhop  of 
Durham  having  prefented  a  clerk  to  a  prebend  of  the 
church  of  St  Andrew,  and  afterwards  the  fame  perfon 
being  prefented  to  a  deanry  in  that  church,  it  was  held 
that  the  king  {hould  recover  the  prefentation  to  this  pre- 
bend, becaufe  one  and  the  fame  perfon  cannot  poflefs  two 
prebends  in  one  and  the  fame  church  ;  but  then  it  muft 
be  underftood  of  a  prebendary  who  is  a  compleat  mem- 
ber of  the  chapter,  that  is,  one  who  hath  a  place  in  the 
choir  and  a  vote  in  the  chapter ;  for  an  archdeacon  may 
be  either  a  dean  or  prebend  of  that  church  where  he  is 
archdeacon,  becaufe  as  fuch  he  hath  no  vote  in  the  chap- 
ter.    Nelf.  Preb. 

Whether  a  pre-        8.  Formerly,  a  layman    (Dr  TVatfcn  fays)  might  have 

bend  is  a  lay-fee.  taken  a  title  to  a  prebend  ;  but  now  by  the  a£fc  of  unij 
formity  of  the  13  &  14  C.  2.  c.  4.  no  perfon  is  capable 
of  being  admitted  to  anv  ecdefiaftical  promotion,  who  is 
not  in  prieffs  orders.     Waif.  c.  14. 

Separate  po£ef-       9.  The  pofTeffions  of  the  dean  and  chapter  are  for  the 

£oaJ*  moft  part  divided  •,    the  dean  having  one  part  alone  in 

right  of  his  deanrv,  and  each  particular  prebendarv*  a  cer- 
tain part  in  right  of  their  prebends ;  the  reiidue  the  dezn 
and  chapter  have  alike  ;  and  each  of  them  is  to  this  pur- 
pofe  incorporate  by  himfelf.     God.  52. 

For  a  prebenary.  who  hath  a  diftincr.  eftate,  and  hath 
alfo  a  vote  in  the  chapter ;  is  a  corporation  fole  in  re- 
fpeci  of  the  one,  and  at  the  fame  time  is  a  member  of  a 
corporation  aggregate  in  refpect  of  the  other.     Jolmf.  61* 

Qaare  Impedit  to      10.  If  the  cathedral  church  be  in  one  county,  and  the 
III  corPs  (body,  or  eftate)  of  the  prebend  be  in  another  coun* 

t^y.;V'.~~;~.,  ty  ;  a  writ  of  quare  impedit  fhail  be  brought  in  the  coun- 
ty of  the  cathedral,  where  the  office,  or  the  foundation  of 
the  right  to  the  corps  is,  and  not  in  that  where  the  corps 
lies.     Gibf.  174, 

11.  By 
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11.  y  land  t2X  acts JFker&es  the  r~:    ";';*. 

-  U  the  refidentiaries  cf  the  cathedral  ■. , ,".; c  ^ " 
ehurc  to  the  land  tax,  and  in  f.me  cs.es  the 

.  rents  and  revenues,  above  Ju:h  tax  repairs 
res,  is  to  go  in  Jhares  fzr  the  maintenance  cf  the 
j:.s  re  ^cniiaries  v.hich  feres  are  diminijhed  by  the  fad  lend 
tax  j    in  fuch  cafes  the  /aid  refidentiaries  jha.l  net  be  fir  I 
chargeccle  as  enjoying  offices  of  profit  out  of  the  faid  rents  and 
ues. 

12.  It  doth  net  appear  that  canons  or  prebendaries  have  P.-ebeadaSae* 
cure  of  fouls  in  any  refpect ;  they  are  indeed  for  the  molt z-'^ 

part  instituted,  but  not  to  the  cure  cf  foals.      J;r~rJ.  86. 

So  that  a  prebend  and  a  parochial  bener.ee  are  net  in- 
compatible;  but  both  may  be  hoiden  together,  wid&ut 
any  difpenfation.     fohrf.  91. 

d  for  the  fame  reafon,  he  who  takes  a  title  to  a 
prebv=r.i,  is  not  thereby  obliged  by  the  13  El.  c.  12.  to 
fub;cribe  or  it  2d  the  thirty  nine  articles;  but  otherwife, 
he  mull  take  the  fame  oaths,  and  make  and  fubferibe  the 
fame  declarations,  as  other  peribns  qualifying  for  ecclrf:- 
africal  oiEces. 

13.  No  prebendaries  nor  canons  in  cathedral  or  colle-  R«££e.-:;« 
giate  churches,  having  one  or  more  benefices  with  cure 

(and  not  being  refidentiaries  in  the  fame  cathedral  or  col- 
legiate churches),  fhall  under  colour  of  their  faid  pre- 
bends, abfent  themfelves  from  their  benefices  with  cure, 
above  the  fpace  of  one  month  in  the  rear ;  unlefs  ic  be 
for  fome  urgent  caufe,  and  certain  time,  to  be  allowed 
by  the  bifhop.  And  fuch  of  the  faid  canons  and  preben- 
daries, as  by  the  ordinances  of  the  cathedral  or  collegiate 
churches  do  ftand  bound  to  be  refident  in  the  fame,  fhall 
fo  among  themfelves  fort  and  proportion  the  times  of  the 
year,  as  that  fome  of  them  always  fhall  be  perfonally  re- 
fident  there  ;  and  all  fuch  refidentiaries  fhall,  after  the 
days  of  their  refidency  appointed  by  their  local  ftatutes 
or  cuftoms  expired,  prefently  repair  to  their  benefices,  or 
fome  one  of  them,  or  to  fome  other  charge  where  the 
law  requireth  their  prefence,  there  to  difcharge  their  du- 
ties according  to  the  laws  in  that  cafe  provided.  And  the 
bifhop  of  the  diocefe  fhall  fee  the  fame  to  be  duly  per- 
formed and  put  in  execution.     Cart.  44.. 

14.  Prebendaries  and  canons  in  even*   cathedral  and  Prath'r*, 
collegiate  church,  fhall  not  only  preach  there  in   t 
own  perfons,  fo  often  as  they  are  bound   by  law  itatute 
ordinance  or  cuftom,   but  fhall  likewife  preach  in  other 
churches  of  the  fame  diocefe  where  they  are  refident,  ..ri 

dpecia] 
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efpccially  in  thofe  places  where  they  or  their  church  re- 
ceive any  yearly  rents  or  profits.  And  in  cafe  they  thera- 
felves  be  fick,  or  lawfully  abfent,  they  fhall  fubftitute 
fuch  licenfed  preachers  to  fupply  their  turns,  as  by  the 
bifhop  fhall  be  thought  meet  to  preach  in  the  cathedral 
churches.  And  if  any  otherwife  neglect  or  omit  to  fup- 
ply his  courfe,  as  is  aforefaid,  the  offender  fhall  be  punifhed 
by  the  bifhop,  or  by  him  or  them  to  whom  the  jurifdic- 
tion  of  that  church  appertained,  according  to  the  quality 
of  the  offence.  Can.  43. 
Profits  of  a  pre-       15.    Dr  Godolpbin  faith,  that  after  the  death  of  a  pre- 

bend.during  the  bendary,   the  dean  and   chapter  fhall   have  the  profits, 
vacation.  *~>  j    J 

God.  52.     . 

But  by  the  ftatute  of  the  28  H.  8.  c.  11.  the  profits 
of  a  prebend,  during  the  vacation,  fhall  go  to  the  fuc- 
ceffor  ;    towards  the  payment  of  his  firft  fruits. 

In  order  to  reconcile  which,  perhaps  the  diftincYion 
may  be  this  :  that  the  iffues  of  thofe  poffeflions  which  he 
hath  in  common  with  the  reft  of  the  chapter,  fhall  after 
his  death  be  divided  amongft  the  furviving  members  of 
the  chapter  ;  but  the  profits  of  thofe  poffeflions  which  he 
hath  in  his  feparate  capacity,  as  a  fole  corporation  of  him- 
felf,  fhall  be  and  inure  to  his  fucceffor. 
Dilapidations.  1 6.  A  prebendary  leaving  a  houfe,  by  death  or  cefiion, 

out  of  repair  •>  he  or  his  executors  fhall  be  liable  to  a 
fuit  of  dilapidation,  tho'  it  was  not  annexed  to  the  pre- 
bendal  ftall.  This  was  declared  in  the  court  of  king's 
bench,  T.  35  C.  2.  in  the  cafe  of  Dr  Sands  againft  the 
executors  of  his  predeceffor,  the  refidentiary  prebendary  in 
the  church  of  Wells,  where  the  bifhop  appoints  to  each 
prebendary  what  houfe  he  thinks  fit.  For  altho'  the  houfe 
is  not  parcel  of  any  particular  prebend,  it  muft  be  aflign- 
ed  to  fome  particular  prebend  ;  and  when  it  is  fo  affigned 
it  is  part  of  the  prebend,'  and  fhall  be  liable  to  a  fuit  for 
dilapidations.  Wherefore  in  this  cafe  the  court  refufed 
to  grant  a  prohibition.     Gibf.  174.     Skin.  121. 

IV.  Of  dean  and  chapter  as  one  body  aggregate* 


Dean  and  chap- 
ter, what. 


How  incorpo- 
rated, 


1.  Dean  and  chapter  is  a  body  corporate  fpiritual,  con- 
fifting  of  many  able  perfons  in  law,  namely,  the  dean 
who  is  chief,  and  his  prebendaries  j  and  they  together 
make  the  corporation.     God.  51. 

2.  They  were  originally  fele&ed  by  the  bifhop  from 
amongft  his  clergy,  as  counfel  and  affiftants  to  him  ;  but 
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they  derive  their  corporate  capacity  from  the  crown. 
God.  52. 

3.  By  degrees  the  dependence  of  the  dean  and  chapter  Their  depen- 
on  the  bifhop,  and  their  relation  to  him,  grew  lefs  and j^"011 
lefs  j    till  at  laft  the  bifhop  hath  little  more  left  to  him 

than  the  power  of  vifiting  them,  and  that  very  much  li- 
mited :  and  he  is  now  fcarcely  allowed  to  nominate  half 
of  thofe  to  their  prebends,  who  all  were  originally  of  his 
family.     Johnf.  54.     2  Rolfs  Abr.  229. 

Neverthelefs,  the  dean  and  chapter  may  not  alter  the 
ancient  and  approved  ufages  of  their  church,  without 
confent  of  the  bifhop  ;  and  if  they  do,  fuch  innovations 
are  declared  void  by  the  canon  law.     Gibf.  174. 

4.  In  the  faxon  times,  there  was  no  delegation  of  the  Their  Juri('<3lC" 
bifhop's  jurifdiction,  to  the  feveral  officers  of  the  bifhop's 

courts ;  for  the  bifhops  did  fit  in  perfon  in  the  county 
courts,  and  there  heard  ecclefiaftical  caufes.  1  Still.  EccL 
cafes.  242. 

But  now  the  exercife  of  the  bifhop's  power  is  fome- 
times  retrained  by  ancient  compofitions  ;  as  is  feen  in 
the  two  ancient  ecclefiaftical  bodies  of  St.  Paul's  and 
Litchfield.  And  where  the  compofitions  are  extant,  both 
parties  are  equally  bound  to  obferve  the  conditions  and  li- 
mitations thereof.  By  the  remifsnefs  and  abfence  of  the 
bifhops  of  Litchfield  from  their  fee,  in  going  to  Chefler, 
and  then  to  Coventry,  the  deans  had  great  power  lodged 
in  them,  as  to  ecclefiaftical  jurifdiiSHon  there  ;  and  after 
long  contefts,  the  matter  came  to  a  compofition  in  the 
year  1428  ;  by  which,  the  bifhops  were  to  vifit  them  but 
once  in  feven  years,  and  the  chapter  had  jurifdi£rion  over 
their  own  peculiars.  So  in  the  church  of  Sarum,  the 
dean  hath  very  large  jurifdi&ion ;  .which  makes  it  pro^- 
bable  to  have  been  very  ancient ;  but  upon  conteft  it  was 
fettled  by  compofition  between  the  bifhop,  dean,  and 
chapter  in  the  year  1 39 1 .  And  where  there  are  no  com- 
pofitions, it  depends  upon  cuftom,  which  limits  the  ex- 
ercife, altho'  it  cannot  deprive  the  bifhop  of  his  diocefan 
right.     1  Still.  Eccl.  caf.  241,  242. 

And  befides  that  authority  which  deans  and  chapters 
have  within  their  own  bodies,  they  have  fometimes  an 
ecclefiaftical  jurisdiction  in  feveral  neighbouring  parifhes, 
and  deanries  ;  and  this  ecclefiaftical  jurifdidlion  is  exe- 
cuted by  their  officials.  And  they  have  alfo  temporal  ju- 
rifdiction  in  feveral  manors  belonging  to  them,  as  well  as 
bifhops,  where  their  ftewards  keep  courts.  Johnf.  56. 
Wood  b.  1 .  c.  3. 
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Making  of  fta-  5.  A  ftatute  made  by  dean  and  chapter  to  bind  their 
tutes*  fucceflbrs,   and  not  themfelves,  is  void,'  and  fo  declared 

by  the  canon  law ;  forafmuch  as  it  is  not  equitable  that  a 
man  mould  lay  that  burden  upon  another,  which  he  wi!4 
not  bear  himfelf.     Gibf.  174. 
Grants  made  to       6.  It  feemeth  that  at  the  common  law,  by  the  gift  or 
them.  grant  of  lands  to  the  dean  and  chapter,  as  a  corporation 

aggregate,  the  inheritance  or  fee  fimple  may  pafs  to  them 
without  the  word  facceffbrs ;    becaufe  in  conltrudlion  of 
law,  fuch  body  politick  is  faid  never  to  die.     God.  58. 
Howfarthey  are      j.  The  dean  and  chapter  of  common  right  are  guar- 
£riX«f  thC  dians  of  the  Spiritualties  of  the  bifhoprick  during  the  va- 
cation, altho'  the  archbifhop  now  ufually  hath  that  right 
by  prefcription  or  compoiition  :    but  when  the  archbi- 
fhoprick  is  vacant,  the  dean  and  chapter  of  the  archrepif- 
copal  fee  are  guardians  of  the  fpiritualties  throughout  the 
province.     God.  55. 
Prefentation  of        3.  Dr  Watfon  fays,   if  a  corporation  do  prefent  their 
body° to  &bcn7-n  nead,  as  if  t^ie  dean  and  chapter  do  prefent  the  dean,  to  a 
fke.  benefice,  it  is  void  ;     but  if  they  prefent  one  of  their 

prebendaries,  it  is  good.     Watf.  c.  20. 
Whether  the  9.  The  furrender  of  the  lands  and  pofTeffions  of  a  dean 

Surrender  of  ancj  chapter,  doth  not  diffolve  the  corporation.  This  was 
diflblve  the  cor-  declared  in  the  cafe  of  the  dean  and  chapter  of  Norwich, 
poration.  who  having  conveyed  their  lands  to  king  Edward  the 

fixth,  and  being  incorporated  anew,  and  their  lands  re- 
granted,  made  a  leafe  by  their  old  name  ;  and  it  was  ad- 
judged to  be  a  good  leafe,  becaufe  notwithftanding  the 
faid  conveyance  of  the  lands,  the  old  corporation  of  king 
Henry  the  eighth  remained.  The  reafon  of  which  was, 
that  the  two  principal  ends,  for  which  deans  and  chapters 
were  inftituted  (the  firft  to  advife  the  bifhop  in  fpiritual- 
ties, the  fecond  to  reftrain  him  in  temporal  ties)  might 
well  be  anfwered  by  them,  tho'  they  had^no  temporal  pof- 
feilions.     Gibf.  173,  4.     3  Co.  73. 

In  like  manner,  if  the  corps  of  a  prebend  is  a  manor, 
and  no  more,  if  the  manor  is  recovered  from  him  by  title 
paramount,  notwithftanding  fuch  recovery  the  perfon  re- 
mains a  prebendary  of  the  church,  becaufe  he  hath  a  flail 
in  the  choir,  and  a  voice  in  the  chapter.  3  Co.  75. 
Deans  and  chap-  10.  There  have  been  many  difputes  concerning  the 
tersofthenew  deans  and  chapters  of  the  new  foundation;  which  altho' 
agitated  fometimes  in  the  courts  at  Weftminfter,  do  not 
appear  as  yet  to  have  received  a  full  and  final  determina- 
tion :  particularly,  with  regard  to  the  validity  of  their 
local  ftatutes  j   and  then  (fuppofing  their  validity),  with 
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regard  alfo  to  the  conftrii&ion  of  thofe  ftatutes  themfelves 
in  divers  inftaiices. 

In  order  to  obtain  a  diftincl:  knowledge  whereof,  it 
will  be  neceflary  to  inveftigate  the  hiflory  of  this  matter, 
throughout  the  following  periods  of  time  j  namely,  from, 
the  firfl  erection  of  the  laid  deanries  and  chapters,  in  pur- 
fuance  of  the  a£t  of  the  31  H.  8.  to  the  firft  year  of  the 
reign  of  queen  Mary  ;  from  the  firft  year  of  queen  Mary, 
to  the  firft  year  of  queen  Elizabeth  ;  from  the  firft  year 
of  queen  Elizabeth,  to  the  fixth  year  of  queen  Anne  ; 
and  from  the  fixth  year  of  queen  Anne,  to  the  prefent 
time. 

(1)  By  the  31  H.   8.  c.  9.  power  of  foundation  and 
erection  is  given  to  the  king  as  followeth  ;    Forafmuch  as 
it  is  not  unknown,  the  Jlothfzd  and  ungodly  life  which  hath  been 
ufed  among  all  thofe  forts  which  have  born  the  name  of  religious 
folk)  and  to  the  intent  that  from  henceforth  many  of  them  might 
be  turned  to  better  ufe,  as  hereafter  Jhall  follow ,  whereby  god's 
word  might  be  the  better  fet  forth ',   children  brought  up  in 
learning,  clerks  nourijked  in  the  univerfities,  old  fervants  decayed 
to  have  livings ;  alms  houfes  of  poor  folk  to  be  fujlained  in,  rea- 
ders of  greek  hebrew  and  latin  to  have  good  Jlipend,  daily  alms 
to  be  minijlred,  mending  of  highzvays,  exhibition  for  minifleri 
of  the  church  ;    it  is  thought  therefore  unto  the  king's  highnefs 
mojl  expedient  and  neceffary,  that  more  bijhopricks,  collegial  and 
cathedral  churches  Jhall  be  ejiablijhed  in/lead  of  tJjefe  aforefaid  reli- 
gious  houfes,  within  the  foundation  whereof  thefe  other  titles  afore 
rehearfed  Jhall  be  ejiablijhed :    It  is  therefore  enacled,  that  the 
king  Jhall  have  power  to  declare  and  nominate  by  his  letters  pa" 
tents,  or  other  writings  to  be  made  under  his  great  feal,  fuch 
number  ofbijhops,  fuch  number  of  cities  (fees  for  bijhops),  ca- 
thedral churches  and  diocefcs,  by  ?netes  and  bounds,  for  the  exer- 
cife  and  miniflration  of  their  epif copal  offices  and  adminijlration 
as  Jhall  appertain  ;    and  to  endow  them  with  fuch  poffeJJionsy 
after  fuch  manner  form  and  condition,  as  to  him  Jhall  be  thought 
neceffary  and  convenient ;  and  alfo  Jhall  have  pozver  to  make  and 
devife  tranfations,  ordinances,  rules  and  Jlatutes,  concerning 
them  all  and  every  of  them,  and  further  to  do  every  other  thing 
which  he  Jhall  think  tequifite  for  the  good  perfection  and  accom  -• 
plijhment  of  his  faid  mojl  godly  and  gracious  purpofs  touching 
the  premiffes,  or  any  other  charitable  or  godly  deeds  to  be  devifed 
by  him  concerning  the  fame  ;    and  that  all  fuch  tranfations,  no- 
minations of  bifhops,  cities,  fees,  and  limitation  of  diocefcs  for  bi- 
fhops, ereclions,  ejlabtifnments,  foundations,  ordinances,  Jlatutes, 
rules ,  and  all  other  things  zvh'uh  faall  be  devifed  and  exprejfed  by 
G  2  his 
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his  fun  dry  and  fcveral  letter  patents,  or  other  writings  un- 
der his  great  feal,  touching  the  premises  or  any  of  them,  or 
any  circumjlanccs  or  dependencies  thereof,  necejjary  and  requiftte 
for  the  perfection  of  the  premises,  fl)ail  be  as  effeclual  to  all 
intents  and  purpofes,  as  if  done  by  the  authority  of  parliament. 
'    In  puiTuance  of  this  power,  the  king  did  erect  the  fe- 
veral  fees,  deanries,  and  churches  before  mentioned  ;    and 
in  the  charters  of  their  foundation,  with  refpecl  to  the 
matters  before  us,  did  ordain  as  followeth  :    Rex  omnibus  ad 
quos,  &c.  falutem.     Cum  nuper  cenobium  quoddam  feu  domus 
regidarium  canonicorum,  quod,  dum  extitit,  prior  attis,  feu  domus 
canonicorum  regularium  beat  a  Maries  virginis  Carliol'  vulgo 
vocabatur,  atque  omnia  et  fmgula  ejus  maneria,  dotninia,  mef- 
fuagia,   terras,  ten'  hereditament'  dotationes  et  poffejfiones  certis 
de  caufis  fpecialibus  et  urgentibus  per  Lancelotum  ipfius  nuper 
cenobii  five  domus  canonicorum  regidarium  priorem  et  ejufdem 
loci  convent',  nobis  et  heeredibus  nojlris  impcrpetuum  jam  data 
fuerunt  et  concejfa,  prout  per  ipforum  prioris  et  convent'  car- 
■  tarn  figillo  fuo  communi  five  convent'  figillat' ,  et  in  cancellar' 

nojlra  irrotulat'    manife/ie  liquet: Nos quandam 

ecclefiam  cathedralcm,  de  uno  decano  prefbytero,  et  quatuor  pref- 
byteris  prebendar'  ibidem,  omnipotent i  deo  omnino  et  imperpetuum 
fervituris  creari,  erigi,  fun  dart  et  Jlabiliri  decrevimus  %  et 
.  eandem  ecdefiam  cathedraleni,  de  uno  decano  prefbytero,  et  qua- 
tuor prebendariis  prefbyterls,  cum  aliis  minijlris  ad  divinum 
.  cultutn  neceffariis,  tenore  preefentium,  realiter  et  ad  plenum  crea- 
mus,  erigimus,  &c. — Volumus  etiam  et  ordinamus,  quod  pres- 
dicl'  decanus  et  quatuor  prebendarii,  fe  gerent,  exhibebunt, 
et  occupabunt,  juxa  et  fecundum  ordinationes,  regulas, 
etftatuta  eis  pe^r  nos  in  quadam  Indentura  impofterum 
fiend',  fpecificakd',  et  declarand. Et  quod  prcsfati  de- 
canus et  prebendarii  ecdefiee  cathedral'  preedicT ,  et  fuccejfores 
fui  fmt,  et  imperpetuum  erunt,  capitulum  epifcopatus  Carliol', 
fitque  idem  capitulum  Roberto  nunc  Carlio?  ep'ifcopo,  et  fucceffori- 
■bus  fuis  epifcopis  Carliol'  perpetuis  futuris  temporibus  annexum, 

jnccrporatum,  et  unitwn. -Volumus  etiam,  et  per  preefentes 

concedimus,  preefata  decano  et  capitulo  did'  ecclejies  cathedralis 
fancies  et  individuee  trinitatis  Carliolen' ,  et  fuccefforibus  fuis, 
quod  decanus  ecclefiae  cathedralis  illius  pro  tempore  ex- 
dftens,  omnes  et  fmgulos  ejufdem  ecclefiae  cathedralis  in- 
feriores  officiarios  et  miniflros,  ac  alias  prasdictae  ecclefiae 
cathedralis  fanclae  et  individual  trinitatis  Carliolen'  quaf- 
cunque  perfonas,  prout  cafus  feu  caufa  exiget,  faciet,  con- 
ftituet,  admittet,  et  acceptabit,  de  tempore  in  tempus  im- 
perpetuum ;  et  eos  et  eorum  quemlibet  fie  admiflbs,  vel 
admiflum,  ob  caufam  legitimam,  corrigere,  deponere,  et 
3  etiam 
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etiam  ab  eadem  ecclefia  cathedrali  amovere  et  expellere 
point  et  valeat.  Salvis  nobis.,  haredibus  et  fucceffbribus  'ncf- 
tris,  titido,  jure,  et  aucloritate,  decanum,  prebendarios,  ct  o ni- 
nes pauper  es,  ex  liber  alt  t ate  nojlra  ibidem  viventes,  de  tempore 
in  tempus  nominand\  ajftgnand'  et  praficiencT,  qualitercunque  et 
quotiescunque  ecclefia  cathedralis  pra.difta  de  decano,  prebenda- 
riis  vel pauperibus  prceditt\  vel  eorum  aliquo,  per  mortem,  vel 
aliter  vacare  contigerit .——Tefle  rege  &c. 

Note,  all  the  other  foundation  charters  are  of-  the  like 
form ;  but  that  of  Carlisle  in  particular  is  here  recited, 
becaufe  upon  this  charter  did  ariie  the  contefts  which  oc- 
cafioned  the  a&  of  the  6  An.  c.  21.  (hereafter  following) 
to  be  made. 

In  the  mean  time,  what  is  to  be  obferved  at  prefent  is, 
that  by  the  above  recited  act  of  the  31  H.  8.  the  ordi- 
nances, rules,  and  ftatutes  to  be  given  by  the  king  to  the 
new  foundations,  were  to  be  under  the  great  feal ;  and 
by  the  above  recited  charter  of  foundation  they  were 
alio  to  be  fpecified  in  a  certain  indenture  by  the  king  then 
after  to  be  made. 

Now  the  king  did,  by  his  commimoners  appointed  for 
that  purpopfe,  institute  ordinances,  rules,  and  ftatutes  for 
the  faid  new  foundations  ;  which  were  delivered  to  them 
.figned  by  the  faid  commiffioners,  but  not  under  the  great 
feal,  nor  indented.  And  it  is  recited  in  the  commiflion  af- 
terwards iftued  by  king  Philip  and  queen  Mary  for  revi- 
fing  the  faid  ftatutes,  that  they  were  only  given  to  the  fe- 
veral  churches  by  way  of  trial  or  probation,  as  being  in- 
tended afterwards  to  be  perfected  and  delivered  in  form 
under  the  great  feal  and  indented,  if  the  fame  had  not 
been  prevented  by  the  king's  death. 

And  there  feemeth  to  be  fome  foundation  for  this  fur- 
miie  ;  for  the  ftatutes  do  not  conclude  in  the  ufual  form 
of  letters  patents  under  the  great  feal,  but  end  with  the 
fubfeription  of  the  commiilioners  ;  and  in  facl:  fome  of  the 
ftatutes  were  not  given  until  a  little  before  the  king's 
death  j  as  particularly  the  ftatutes  of  the  church  of  Car- 
line,  which  bear  date  the  fixth  day  of  June  in  the  thirty 
feventh  year  of  his  reign,  when  the  king  was  very  infirmj 
and  he  died  in  the  January  following. 

(2)  But,  whatever  might  be  the  caufe,  upon  this  foun- 
dation only  did  thefe  ftatutes  fubfift,  at  the  end  of  the 
reign  of  king  Henry  the  eighth,  and  during  the  reign  of 
king  Edward  the  fixth. 

In  the  beginning  of  the  next  reign,  by  the  acl  of  the 
J  Mar.  feff,  3.  c.  o.  it  is  .enacted  as  folio weth  :    Whereas 
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the  hte  noble  prince  of  famous  memory  ^  king  Henry  the  eighth, 
father  unto  our  piafi  gracious  fovereign  lady  the  queen,  amongji 
'other  his  godly  acts  and  doings,  did  ereel  make  and  eftahlijh  di- 
vers anafundry  churches  as  well  cathedral  as  collegiate,  and  en- 
dowed every  of  the  fame  with  divers  manors  lands  tenements  and 
■poffeffions,  for  the  maintenance  of  the  deans  prebendaries  and 
'minijlers  within  the  fame,  and  for  other  charitable  acls  to  be 
4one  by  the  fame  deans  prebendaries  and  minijlers  ;  and  alfo  did 
incorporate  the  fame  deans  prebendaries  and  minijlers,  and  mads 
them  bodies  politick  in  perpetual  fucceff  on,  according  to  the  laws 
of  this  realm  of  England  ;  and  whereas  alfo  the  faid  late  king, 
for  the  better  maintenance  and  preservation  of  the  faid  churches  in 
a  godly  unity  and  good  order  and  governance,  granted  finto  the 
feveral  corporations  and  bodies  corporate  of  every  of  the  faid 
churches,  that  they  flioidd  be  ruled  and  governed  for  ever  ac- 
cording to  certain  ordinances  rules  and  Jlatutes,  to  be  fpecified  in 
certain  indentures  then  after  to  be  made  by  his  highnefs,  and  to 
be  delivered  and  declared  to  every  of  the  bodies  corporate  of  the 
faid  churches,  as  by  the  feveral  erections  and  foundations  of  the 
faid  churches  more  plainly  it  doth  and  may  appear  :  Since  which 
faid  erections  and  foundations,  the  faid  late  king  did  caufe  to. 
be  delivered  to  every  of  the  f aid,  churches ,  by  certain  commission- 
ers by  his  highnefs  appointed,  divers  and  fundry  Jlatutes  and 
ordinances,  made  and  declared  by  the  fame  commiffioners,  for 
the  order  rule  and  governance  of  the  fcii d  j ever  al  churches,  and 
cf  the  deans  prebendaries  and  minijlers  of  the  fame ;  which  faid 
Jlatutes  and  ordinances  vjere  made  by  the  faid  commiffioners,  and 
delivered  to  every  of  the  Jaid  corporations  of  the  faid  feveral 
churches  in  writing,  but  not  indented  accordbig  to  the  form  of 
the  faid  foundations  and  erections  ;  by  reafon  whereof,  the  faid 
churches,  and  the  feveral  deans  prebendaries  and  minijlers  of 
the  fame,  have  no  Jlatutes  or  ordinances  of  any  force  or  author- 
ity, whereby  they  jhould  be  ruled  and  governed,  and  therefore 
remain  as  yet  not  fully  ejlqblijhed  in  fuch  fort,  as  the  godly  in- 
tent of  the  faid  late  king  was  ;  to  the  great  imperfection  of  the 
churches,  and  the  hindrance  of  god's  fervice,  and  good  order  and 
government  to  be  had  and  continued  amongfl  the  minijlers  of  the 
fame :  And  forafmuch  as  the  authority  cf  making  the  faid  Jla- 
tutes ordinances  and  orders  was  rejerved  only  to  the  faid  king", 
and  no  niention  made  of  any  like  authority  to  be  referved  unto, 
bis  heirs  and  fucceffors,  the  fame  orders  and  Jlatutes  cannot  now 

be  made  and.  provided  without  authority  of  parliament- It  h 

therefore  enabled,  that  the  queen  Jh.aU,  during  her  natural  life, 
have  power  to  make  and  prefcribe  to  every  of  the  faid  churches, 
and  the  deans  prebendaries  and  minijlers  of  the  fame,  and  to 
their  fucceffors, fuch  Jlatutes  ordinances  and  orders,  for  the  good 
government  rule  and  order  of  every  of  the  fame  churches  deans 
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prebendaries  and  minijiers  of  the  fame,  and  of  the  lands  manors 
tenements  and  pojfejjions  of  every  of  the  fame  churches ;  as  Jhall 
fern  good  to  her  highnefs,  the  fame  Jiatutes  and  ordinances  to 
be  made  by  her  highnefs  in  writing,  fealed  with  the  great  feal 
of  England,  and  to  be  delivered  to  the  deans  prebendaries  and 
minijiers  of  every  of  the  faid  churches  for  the  time  being  ;  and 
alfo  Jhall  have  power,  by  writing  fealed  with  the  great  feal  of 
England,  to  alter  tranfpofe  change  augment  or  diminijh  the  faid 
orders  Jiatutes  and  ordinances  of  every  of  the  faid  churches,  as 
to  her  Jhall  feem  good ;  and  alfo  Jhall  have  power  to  ejlablijh 
Jiatutes  ordinances  and  foundations,  for  the  good  order  and  go- 
vernment of  fuch  grammar  fchools  as  have  been  erecled  founded 
or  ejlablijhed  by  king  Henry  the  eighth,  or  king  Edward  the 
fixth,  and  of  the  majlers  and  fcholars  of  the  faid  fchools,  and 
to  alter  and  tranfpofe  fuch  other  Jiatutes  and  ordinances  there 
made  heretofore,  from  time  to  time  as  to  her  Jhall  feem  mojl 
convenient. 

In  purfuance  of  this  act,  king  Philip  and  queen  Mary 
iflued  their  commiffion  to  the  effect  following  :  Philippus 
et  Maria,  reverendis  in  Chrifto  patribus  &c.  falutem.  Cum 
illujlrijfimus  princeps  et  pater  nofler  Henricus  oclavus  colle- 
gium five  ecclefiam  cathedralem  Chrifti  et  heaths  Mariae  vir- 
ginis  Dunelm'  erexit  et  injlituit,  ac  eandem  ad  minijlrorum 
ejus  fjlentationem  pradiis  aliifque  proventibus  muni  fee  dotavit ; 
nee  potuit,  ex  hac  vita  difcedens,  eandem  legibus  ac  Jlatutis 
convenientibus  magnoque  figillo  fuo  Angliae  fignatis,  firmiter 
.Jlabilire :  Idcirco  nos  et  injlitutione  ac  voluntate  patris  nojlri, 
et  decreto  fenatus  nojlri  (quern  parliamentum  vocamus)  autho- 
ritatem  habentes  imperfecta  abfohendi,  et  operi  ab  eodem  in- 
choato  fajligium  imponendi,  vobis  potejlatem  facimus  Jlatuta 
ad  eandem  ecclefiam  cathedralem  Punelm'  preclare  regendam, 
et  mini/iris  ejufdem  pro  tempore  experienda  et  exercenda  ante 
aliquot  annos  patris  nojlri  nomine  tradita,  pervidendi,  exami- 
nandi,  mutandi,  et  pro  arbitrio  corrigendi,  approbandi,  plura 
fi  opusfuerit  addendi,  et  (Ji  quid  ambigui  aut  obfeuri  in  eifdem 
inveniatur)  explanandi  at  que  expediendi,  et  tandem  in  earn 
for  mam  redigendi,  qnce  ad  illius  ecclefice  cathedra  lis  Dunelm', 
minijlrorumque  ejus  reclam  et  quietam  moderationem,  et  ad 
virtutis  et  pietatis  ajfiduum  exercitium,  vejlra; prudentits  maxime 
necejfaria  videbitur. 

By  virtue  of  which  commiflton,  the  prefent  flatutes  of 
the  church  of  Durham  were  drawn  up  and  figned  ;  after 
which  Philip  and  Mary  annexed  to  them  this  form  of 
confirmation:  Siatuta  pr&dicla  in  hoc  volumine  contenta,  nof 
tra  facimus ;  eifque  robur  et  authoritatem  nojlram,  quam  ex 
-decreto  parliamenti  anno  primo  regni  nojlri  edito  habemus,  i?n- 
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pertimur  ;  ft  magni  figilli  nojlri  appenfione  confirmamus  ;  ac 
pro  vcris  et  indubitatis  ecdcfut  catiiedralis  Chrifti  et  Mariac 
virginis  Dunelm'  Jlatutis  habcri  volumus,  i3c.  Which 
ftatutes  are  the  fame  with  the  former  ftatutes  of  king 
Henry  the  eighth  ;  fave  only  that  the  oath  of  the  king's 
fupicmacy  is  left  out :  So  that  what  the  queen  intended 
feems  only  to  have  been,  to  undo  what  had  been  done 
againft  the  papal  fupremacy. 

Note,  in  the  faid  act  of  queen  Mary  it  is  only  recited, 
that  king  Henry  the  eighth's  ftatutes  were  not  indented; 
but  in  this  commiflion  it  is  alfo  fpecified,  that  they  were 
not  under  the  great  fed. 

And  it  is  obfervable,  in  order  flill.the  more  to  invali- 
date the  faid  ftatutes  of  king  Henry  the  eighth,  that  the 
very  acl:  of  31  H.  8.  c.  9.  which  is  the  foundation  of  the 
whole,  was  after  this  ftatute  of  the  1  Mar.  exprefsly  and 
by  name  repealed,  by  the  act  of  1  &  2  P.  &  M.  c.  8.  /. 
18.  only  with  a  provifo  at/.  26.  that  the  foundations 
neverthelefs  mould  continue.  But  as  to  the  ordinances 
rules  and  ftatutes  by  which  they  fhould  be  governed,  this 
entirely  then  refted  upon  the  power  given  to  the  queen 
by  the  aforefaid  act,  of  the  1  Mar.  fclL  2.  c.  9.  But  it 
doth  not  appear  that  fhe  gave  ftatutes  to  any  but  the 
church  of  Durham  as  aforefaid.  In  the  laft  year  of  her 
reign,  we  find  this  direction  given  by  cardinal  Pole  arch- 
bifhop,  at  the  opening  of  the  convocation,  Deinde  voluit 
reverendiffimus  Jiatuta  ecelefiarum  noviter  ereclarum  aut  rnu- 
tatarum  a  regularibus  ad  feculares,  expendi  per  epifcopos  Lin- 
coln', CiceftV,  £sV.  et  qua  confideranda  funt,  referri  reveren- 
dijjimo  quam  primum  commode poterunt.  But  the  queen  died, 
and  nothing  further  was  done. 

(3)  Upon  queen  Elizabeth's  accefHon,  the  like  power 
was  given  to  her,  during  her  natural  life,  by  the  act  of 
I  Eliz.  c.  22.  (which  a£fc  was  not  printed  until  the  year 
17075  when  the  difputes  happened  that  caufed  the  aft  of 
6  An.  c.  21.  to  be  made.)  By  which  acl:  of '1  Eli%.  c. 
22.  it  is  enacted  as  followeth  :  Forafmuch  as  certain  ca- 
thedral and  collegiate  churches,  and  other  eccleftajlical  corpora- 
tions, and  fame  fchools  have  been  eretled founded  or  ordained  by 
king  Henry  the  eighth,  king  Edward  the  fixth,  queen  Mary, 
and  by  the  late  cardinal  Pole,  not  having  as  yet  eftablifhed  fuch 
good  orders  rides  a?id  conflitutions,  as  fhould  be  meet  and  con- 
venient for  the  good  order  fafety  and  continuance  of  the  fame : 
Jt  is  enacled,  that  the  queen,  during  her  life,  fhall  have  power 
to  make  and  prefcribe  to  every  of  the  faid  churches  incorpora- 
tions and  fchools ,  and  to  all  and  every  the  officers  minijien 
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and  fcholsrs  therein,  and  to  their  fuccefors  for  ever,  fucJj  Jla- 
iutes  ordinances  and  orders,  as  -well  for  the  good  life  and  go- 
vernance of  themfelves  being  officers  minijiers  or  fcholars,  and 
for  the  order  of  their  fervice  minijlry  functions  and  duties,  as 
alfa  for  their  houfes  lands  tenements  re-venues  and  hereditaments 
with  the  appurtenances ;  and  to  alter  or  change,  augment  or 
diminijh  the  fame,  from  time  to  time,  as  to  her  Jhall  feem 
expedient :  And  the  faid  churches  incorporations  and  fchools,  and 
every  perfon  therein,  for  which  the  queen  Jhall  make  any  Jla- 
tutes  ordinances  or  orders,  or  alter  change  di?ninijh  or  augment 
the  fame,  and  fei  forth  the  fame  under  the  great  feal  of  Eng- 
land, fjall  keep  and  obferve  all  the  fame  Jlatutes  orders  and 
ordinances,  any  former  rules  laws  or  conjlitutions  in  any  wife 
noiwithjlandtng  ;  and  the  fame  fo  made  ordained  and  fei  forth 
under  the  great  feal,  Jhall  be  and  remain  good  and  effectual  to 
all  intents  and  purpofes. 

Purfuant  to  the  power  veiled  in  the  queen  bv  this  aft, 
there  feems  to  have  been  fome  fort  of  confirmation  pre- 
fently  made  of  the  ftatutes  of  king  Kenry  the  eighth,  for 
a  rule  to  the  feveral  churches,  until  they  could  be  re- 
vieweG  and  reformed  ;  for  fo  it  plainly  was  in  the  church 
of  Peterborough,  as  appears  by  bifhop  Scambler's  letter 
to  the  queen  concerning  thole  ftatutes :  "  After  this 
houfe  was  erected  (fays  he),  there  came  to  the  fame  cer- 
tain ftatutes  for  the  government  thereof,  under  his  ma- 
ply's  name,  and  fo  have  continued,  not  without  regard  ; 
the  rather,  thro'  a  confirmation  made  of  them  by  your 
majefty's  vifitors,  appointed  for  that  place  and  countries 
adjacent,  in  the  firft  year  of  your  molt  happy  reign." 

Afterwards,  fpecial  powers  for  that  end  having  been  in- 
ferted  in  the  body  of  the  ecclefiaftical  commiflion,  new 
ftatutes  were  prepared  by  the  archbiihop  and  others,  and 
finHhe.L  in  the  month  of  July,  1572;  and  the  feveral 
bodies  were  ready  for  the  royal  confirmation  ;  but  this 
(for  what  reafon,  or  by  what  accident,  appears  not)  was 
never  obtained. 

Three  years  after  that,  the  like  power  was  inferted  in 
the  ecclefiaftical  commiflion  granted  to  archbifhop  Grin- 
dal  and  others  ;  which  was  thus  :  "  Whereas  there  were 
divers  cathedral  and  collegiate  churches,  grammar  fchools, 
and  other  ecclefiaftical  corporations,  erected  founded  or 
©rdained  by  king  Henry  the  eighth,  king  Edward  the 
fixth,  queen  Mary,  and  the  late  lord  cardinal  Pole,  the 
ordinances  rules  and  ftatutes  whereof  be  either  none  at  all, 
©r  altogether  imperfect ;  or,  being  made  at  fuch  time  as 
the  crown  of  this  realm  was-fubject  to  the  foreign  ufurped 
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authority  of  the  fee  of  Rome,  they  be  in  fome  points 
contrary  diverfe  and  repugnant  to  the  dignity  and  prero- 
gative of  our  crown,  the  Jaws  of  this  our  realm,  and  the 
prefent  ftate  of  religion  within  the  fame  ;  we  therefore 
do  give  full  power  and  authority  to  you,  to  caufe  and  or- 
dain in  our  name,  all  and  angular  the  ordinances  rules 
and  ftatutes  of  all  and  every  the  faid  cathedral  and  colle- 
giate churches,  grammar  fchools,  and  other  ecclefiaftical 
corporations,  together  with  their  feveral  letters  patents 
and  other  writings  touching  and  in  any  thing  concerning 
their  feveral  erections  and  foundations,  to  be  brought  and 
exhibited  before  you  ;  willing  and  commanding  you,  up- 
on the  exhibiting,  and  upon  diligent  and  deliberate  view 
fearch  and  examination  of  the  faid  ftatutes  rules  and  or- 
dinances letters-patents  and  writings,  not  only  to  make 
fpeedy  and  undelayed  certificates  of  the  enormities  difor- 
ders  defects  furplufage  or  wants,  of  all  and  fingular  the 
ftatutes  rules  and  ordinances,  but  alfo  with  the  fame,  to 
advertife  us  of  fuch  good  orders  and  ftatutes  as  you  {hall 
think  meet  and  convenient  to  be  by  us  made  and  fet 
forth,  for  the  better  order  and  rule  of  the  faid  feveral 
churches  erections  and  foundations,  and  vthe  poffeftions 
and  revenues  of  the  fame  j  and  as  may  beft  tend  to  the 
honour  of  almighty  god,  the  increafe  of  virtue  and  unity 
in  the  faid  places,  and  the  publick  weal  and  tranquility  of 
this  our  realm  ;  to  the  intent  we  may  thereupon  further 
proceed,  to  the  altering  making  and  eftabliihing  of  the 
fame  and  other  ftatutes  rules  and  ordinances,  according 
to  an  a6t  of  parliament  thereof  made  in  the  firft  year  of 
our  reign." 

But  nothing  appears  to  have  been  done  in  purfuance  of 
thofe  powers ;  altho'  the  inconveniences  and  mifchiefs  of 
wanting  a  certain  rule  appear  evidently  by  the  tenor  of. 
the  forefaid  letter,  which  was  written  to  the  queen  by 
bifhop  Scambler  :  The  bifhop,  after  a  complaint  of  non- 
relidence  and  want  of  difcipline,  with  his  own  fruitlefs 
endeavours  to  reform  what  was  amifs,  adds,  "  One  chief 
and  fole  caufe  in  a  manner,  of  all  this  matter,  befides  the 
perverfenefs  of  mens  natures,  being  the  uncertainty  of 
the  authority  of  the  ftatutes  of  the  faid  church  ;  the  fro-< 
ward  and  difobedient  pretending  for  their  defence,  that 
the  fame  were  and  are  of  no  force,  and  that  they  ftand  at 
liberty  to  do  or  not  to  do  the  premifTes  at  their  pleafure  ; 
becaufe  they  are  not.  extant  under  the  great  feal  and  in- 
dented" Whereupon,  his  prayer  to  the  queen  is,  "  Let 
not  then?  I  moft  humbly  befeech  you,  the  matter  of,go> 
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vernment  of  thefe  houfes  (for  they,  all  that  are  of  your 
father's  foundation,  be  in  like  uncertainty  of  the  authority 
of  their  ftatutes,  and  efpecially  this  church  where  I  am) 
ftand  any  longer  doubtful ;  but  let  it  be  by  your  moft 
facred  majefty  decided  and  determined,  under  what  rules 
and  orders  they  {hall  live." 

But  nothing  further  was  done  in  that  queen's  reign. 
Whether  it  was,  that  fhe  did  not  like  the  power  by  which 
flie  a&ed  (for  fhe  was  always  averfe  from  the  parliament's 
interfering  in  ecclefiaftical  affairs,  and  that  might  be  one 
reafon  perhaps  why  the  a£t  was  not  then  printed)  j  or 
whether  fhe  had  a  mind  (as  appears  in  divers  other  in- 
ftances)  to  retain  the  church  at  that  time  in  a  ftate  of 
dependence  upon  the  crown  j  or  whatever  el(e  might  be 
the  caufe,  fo  it  was,  that  during  her  long  and  active 
reign,  nothing  was  effe&ed  to  render  thefe  foundations 
more  eftablifhed  and  fecure. 

However,  thus  much  is  certain,  that  notwithstanding 
-the  recital  in  the  a£fc  of  the  1  Mar.  abovementioned,  that 
fuch  ordinances  rules  and  orders  could  not  be  made  without 
authority  of  parliament ;  the  princes  of  this  realm  in  thofe 
days  did  not  think  themfelves  under  that  reftraint ;  and 
accordingly,  king  Charles  the  firft,  and  king  Charles  the 
fecond,  of  their  own  royal  authority,  did  give  ftatutes  to 
feveral  of  thofe  churches,  without  any  parliamentary  fanc- 
tion  to  fupport  them. 

But  ftill  the  doubt  remained,  for  the  reafons  above- 
mentioned,  how  far  any  of  thefe  ftatutes  were  in  force. 

(4)  And  particularly,  about  the  year  1706,  Dr  Atter- 
bury  then  dean  of  Carlifle,  refting  folely  upon  the  foun- 
dation charter,  which  (as  before  exprefled)  gives  unto 
the  dean  a  power  of  appointing,  ordering,  and  removing 
all  and  every  the  inferior  officers  and  minifters  of  the 
church,  and  other  perfons  whatfoever  of  the  faid  church, 
extended  this  claufe  fo  far,  as  to  take  upon  himfelf  the 
the  fole  appoinment  ordering  and  removing  of  all  perfons 
whatfoever  any  way  concerned  in  the  government  and  re*- 
venue  of  the  faid  church  j  rejecting  at  the  fame  time  the 
authority  of  the  local  ftatutes,  which  limit  that  general 
power,  and  exprefsly  define  what  officers  and  minifters, 
only  in  the  faid  charter  are  intended. 

About  the  fame  time,  Dr  Todd  one  of  the  prebendaries 
of  the  faid  church,  ftrenuoufly  pppofed  the  vifltation  of 
the  chapter  by  Dr  Nicholfon  then  bifhop  j  infifting,  tha$ 
the  ftatutes  of  king  Henry  the  eighth,  by  which  only  the 
fc$bop  is  appointed  local  vifitot  were  of  no  force  5  and  con- 

fequently^ 
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fequently,  that  this  being  a  royal  foundation,  the  power 
of  vifitation  was  in  the  crown.  Upon  which,  Dr  Todd 
was  excommunicated  by  the  bifhop  ;.  and  the  proceedings 
were  removed  into  the  court  of  king's  bench..  In  the 
mean  time,  this  difpute  involving  in  it  moft  of  the  churches 
of  the  new  foundation,  not  only  upon  the  aforefaid  ac- 
count of  the  uncertain  authority  of  their  refpecfjve  local 
itatutes,  but  alfo  in  regard  that  the  originals  of  the  faid 
ftatutes  in  fome  places  were  perifhed  by  length  of  time, 
or  loft,  or  deftroyed  in  the  great  rebellion ;  therefore,  that 
this  matter  might  finally  be  at  reft,  the  act  of  the  6  An. 
c.  21.  was  made;  by  which  it  thus  enacted  :  Wloereas 
feveral  doubts  and  quejlions  have  arifen,  and  may  hereafter 
arife,  in  relation  to  the  validity  and  force  of  the  Jlatutes  of 
divers  cathedral  and  collegiate  churches,  founded  by  king  Henry 
the  eighth ;  which  doubts  and  quejlions  have  been  occafioned, 
partly  by  a  temporary  acl  of  parliament  made  in  the  -fojl  year 
of  the  reign  of  queen  Mary  in  relation  to  the  faid  Jlatutes,  and 
in  order  to  defeat  the  true  and  pious  ends  and  defigns  of  the 
laid  foundations,  and  partly  by  reafon  of  the  known  lofs  of  ma- 
ny records  and  evidences  during  the  late  rebellion  in  this  king- 
dom ;  and  wker,eas  the  faid  doubts  and  difpuies  may  in  ti, 
pot  only  turn  to  the  great  djj%uif,t  and  prejudice  of  .the  fa, 
foundations,  but  may  prove  a  manifejl  objhuclion  to  the  peace, 
order,  good  government  and  difcipline  of  the  church,  unlefs 
fome  fpeedy  and  effectual  remedy  he  provided',  it  is  therefore 
enaEled,  that  in  ail  cathedral  and  ecllcgiate  churches  founded 
by  the  faid  king  Henry  the  eighth,  fuch  Jlatutes  as  have  been 
ttfually  received  and  praclifed  in  the  government  x>f  the  fan 
refpetiively,  Jince  the  late  happy  rejloration  of  king  Charles  tfye 
fecond,  and  to  the  objervance  whereof  the  deans  arid  preben- 
daries, and  other  members  of  the  faid  churches,  from  the  faid 
time  have  ufed  to  be  fwjsrn  at  their  inflalments  or  admijjions, 
Jhall  be  and  Jhall  be  taken  and  adjudged  to  be  good  and  valid 
in  laiv,  and  Jhall  be  and  be  taken  and  adjudged  to  be  the  Jla- 
tutes of  the  faid  churches  refpeclivcly ;  neverthelefs,  fo  far 
forth  only,  as  the  fame  or  any  of  them  are  in  no  manner  re- 
.  pugnant  to,  or  inconfiflent  with  the  conjlitution  of  the  churcJ? 
of  England  as  the  fame  is  now  by  law  ejlablijhed,  or  the  laws 

of  the  land. Provided,  that  it  Jhall  be  lawful  for  her  ma- 

jejly,  during  her  life,  from  time  to  ti?ne  to  alter,  amend,  car- 
reel,  revoke,  diminijh,  or  enlarge  the  faid  Jlatutes,  or  any  of 
them  ;  and  to  make  new  Jlatutes  and  ordinances  for  the  faid 
■cathedral  and  collegiate  churches,  and  for  refuming  or  fettling 
the  local  vifitation  of  them,  or  any  of  them  ;  in  fuch  manner, 
from  time  to  time,  as  to  her  majejly  Jhall feem  meet. 

By  this  acl:  the  former  difputes  were  at  ah  end ;  the 
local  Itatutes  being  hereby  generally  eftablifhed  and  con- 
firmed. 
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firmed.  But  hereupon  divers  queftions  have  arifen  :  As, 
firft  of  all,  Under  what  reftrictions  this  act  is  to  be  un- 
derftood ;  or,  what  thofe  ftatutes  are  which  are  hereby 
confirmed,  and  what  ftatutes  are  not  hereby  confirmed  ? 
And  the  reftri&ions  are  three:  1.  Such  ftatutes  only  are 
confirmed,  as  were  ufually  received  and  practifed  in  the 
refpective  churches,  from  the  time  of  the  reftoration  to 
the  time  of  making  the  acl.  2.  And  fuch  only,  to  the 
obfervance  whereof  the  deans  and  prebendaries  and  other 
members  of  the  faid  churches  from  the  laid  time  had  ufed 
to  be  fworn  at  their  inftalments  or  admiffions.  And,  3. 
So  far  forth  only,  as  the  fame  ftatutes  or  any  of  them  are 
h}  no  manner  repugnant  to  or  inconfiftent  with  the  confti- 
tution  of  the  church  of  England,  or  the  laws  of  the  land. 
Now  one  great  doubt  hath  been,  Whether  by  the  words 
[fuchjlatutes]  in  the  firft  reftriclion,  are  meant  bodies  of  fta- 
tutes generally  received  and  praclifed  fince  the  reftoration ; 
or  only,  particular  ftatutes  within  fuch  bodies,  as  had  been 
fo  received.  In  the  former  cafe,  if  the  whole  bodies  of 
ftatutes  are  intended,  then  the  feveral  particulars  therein 
are  confirmed,  altho'  perhaps  fome  of  thofe  particulars 
had  not  been  praclifed  fince  the  reftoration ;  provided 
fuch  particulars  are  not  contrary  to  the  conftitution  of 
the  church  or  laws  of  the  realm.  In  the  latter  cafe,  if 
particular  ftatutes  are  only  intended,  then  to  know  whe- 
ther any  fuch  particular  ftatute  is  in  force,  it  will  be  ne- 
ceflary  to  be  informed  whether  it  was  generally  received 
and  pra&ifed  during  the  aforefaid  time.  The  former  opi- 
nion feemeth  generally  to  prevail.  An  inftance  will  ren- 
der this'  plain.  The  charters  of  foundation  do  require, 
that  the  deanries  fhall  be  donative,  and  conferred  by  the 
king's  letters  patents  :  But  the  local  ftatutes  (for  it  is  to 
be  obferved,  that  the  ftatutes  of  the  feveral  churches  are 
In  many  refpects  the  fame)  do  require  that  the  dean  fhall 
be  prefented  by  the  crown,  and  inftituted  by  the  bifhop  -f 
and  the  particular  ftatute  which  injoins  this,  had  not  in 
feveral  of  the  churches  been  ufually  practiced  fince  the 
reftoration.  And  particularly  with  regard  to  the  church 
of  Gloucefter,  in  the  year  1720,  the  cafe  was  ftated  by 
the  crown  to  the  then  attorney  and  folicitor  general,  who 
delivered  their  opinion  according  to  the  following  weighty 
and  very  judicious  report : 

Whitehall.  23d  May,  1720. 
Gentlemen, 

The  deanry  of  Gloucefter  being  become  vacant,    the 
bifhop  of  that  fee  apprehends,  that  by  an  acl:  of  parliament 

in 
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in  ths  fixth  year  of  the  late  queen  Anne,  a  new  fanction 
is  given  to  the  body  of  ftatutes  of  that  cathedral ;  anfel 
that  thofe  ftatutes  require,  that  contrary  to  the  practice 
of  above  a  hundred  years,  the  dean  thereof  ought  to  come 
in  by  prefentation,  and  receive  inftitution  from  him.  I 
herewith  fend  you  feveral  copies  of  records  and  other 
papers ;  which  will  more  fully  apprize  you  of  this  matter. 
And  I  am  to  fignify  to  you  his  majefty's  pleafure,  that 
you  confider  of  it,  and  report  your  opinion,  whether  the 
ancient  method  fhould  take  place  or  a  new  one  be  in- 
troduced ;  and  that  if  you  think  the  practice  ought  to  be 
altered,  you  do  in  that  cafe  prepare  a  form  of  fuch  an 
inftrument  as  you  fhall  think  proper  to  pafs  under  the 
great  feal  for  that  purpofe.     I  am,  &c. 

Stanhope. 
To  his  majefty's  attorney 
and  folicitor  general. 

To  their  excellencies  the  lords  juftices. 

May  it  pleafe  your  excellencies  : 

In  humble  obedience  to  his  majefty's  commands,  fig- 
nified  to  us  by  letter  from  the  right  honourable  the  earl 
Stanhope  &c.  whereby  we  are  informed,  that  the  deanry 

&c.  (as  above) We  have  confidered  of  the  matters 

thereby  to  us  referred,  and  do  muft  humbly  certify  your 
excellencies,  That  the  deanry  of  Gloucefter  was  erected 
by  letters  patents  bearing  date  7th  Sept.  23  H.  8.  whereby 
the  king  appoints  the  firft  dean  and  prebendaries,  and  in 
ordering  the  precedence  of  the  dean,  directs,   quod  ipfe 
decanuSy  et  quilibet  ejus  fuccejjbrum,  per  nos  nominand\  fhall 
be  next  in  dignity  to  the  bifhop.     Then  the  charter  ap- 
points, that  the  dean  and  prebendaries  fhall  be    a  body 
corporate,  and  have   perpetual  fucceffion ;    et  fe  gerent, 
exbibebunt,  et  occupabunt^  fecundum    ordinationes    regulas    et 
/iatuta,  eis  per  nos  in  quadam   identura  impojlerum  Jiend\ 
fpecificand' ,  et  declarand\     The  king  further  grants  them 
divers  privileges :  after  which  follows  a  faving  claufe  in 
thefe  words  :    Salvis9  nobis  heeredibus  et  fuccejjoribus  noJlrist 
titulojure  et  author itate  decanos  prebendarios  et  omnes  pauper es  ex 
liberalitate  nojira  ibidem  viventes  de  tempore  in  tempus  nomi- 
nand',  ajjignand\  et  praficiend\  qualitercunque  et  quotiefcun- 
que  ecclefia  cathedralis  prcediEt''  de  decano  prabendariis  vel  pan- 
peribus  prcsdiSfis  vel  eorum  aliquo  per  mortem  vel  aliter  vacare 
contigerit  per  literas  nojlras  patentes  de  tempore  in  tempus  ordi  - 
nare  prajicere  et  prafentare. 

Thefe 


'The fe  are  all  the  claufes  in  the  letters  patents  of  foun- 
'  dation,  which  concern  the  manner  in  which  future  deans 
were  to  come  in  ;  and  we  humbly  apprehend,  that  if  the 
queftion  had  refted  fingly  upon  the  charter,  this  deanry 
muft  have  been  taken  to  be  donative  in  the  crown  :  for 
tho'  the  word  prcsfentare  is  ufed  in  the  laft  claufe,  yet  we 
apprehend,  that  is  not  to  be  underftood  of  a  proper  pre- 
sentation to  the  bifhop,  becaufe  it  is  brought  in  only  in  a 
faving  claufe,  and  that  fenfe  feems  inconfiftent  with  the 
other  words  with  which  it  ftands  coupled  which  import 
a  compleat  appointment  by  the  crown. 

The  cafe  ftanding  thus  upon  the  charter  of  foundation, 
we  further  humbly  certify  your  excellencies,  that  as  there 
is  a  claufe  in  the  charter  referring  to  future  ftatutes  to  be 
given  by  the  king,  fo  it  appears  to  us,  that  king  Henry 
the  eighth,  in  the  36th  year  of  his  reign,  did  give  a  body 
of  ftatutes,  for  the  better  rule  and  government  of  the  ca- 
thedral church  of  Gloucefter ;  which,  however  invalid 
in  their  original,  have  in  general  been  efteemed  and  ob- 
ferved  as  the  ftatutes  of  that  church  ever  fmce.  The 
fecond  chapter  of  thofe  ftatutes,  intitled,  "  Of  the 
*'  qualification  of  the  dean",  of  which  an  engilfh  tranf- 
lation  only  hath  been  laid  before  us,  has  thefe  words  : 
Whensoever  the  office  of  dean  Jhall  hereafter  become  void,  by 
death  rejignation  deprivation  or  ceJJion  or  by  any  other  means  ; 
we  will  that  fuch  perfon  Jhall  be  dean,  a?id  be  fo  accept ed,  and 
enjoy  the  office  of  dean  in  all  refpecls,  whom  we  or  our  fucceffors 
jhall  nominate  elecl  and  prefer  by  our  letters  patents  to  be  fealed 
under ^  the  great  feal  of  us  or  our  fucceffors,  and  (hall  think 
fit  to  prefent  to  the  bijhop  of  Gloucefter ;  which  faid  dean  fo 
nominated  elecled  and  prefented,  and  having  been  injlituted  by 
the  bijhop,  the  canons  for  the  time  being  Jhall  accept  and  admit 
for  dean  of  the  cathedral  church  of  Gloucefter  ;  and  the  dean 
upon  fuch  his  admijjion,  before  he  Jhall  take  upon  him  any  go- 
vernment in  the  church,  or  concern  himfelf  in  any  affairs  there*-^ 
unto  belonging,  Jhall  take  an  oath  in  this  form,  viz.  "  I  AT. 
"  who  am  elecled  and  inftituted  dean  of  this  cathedral 
"  church,  do  call  god  to  witnefs,  &c." 

The  exprefllons  in  this  ftatute  are  fomewhat  particular 
and  uncommon;  but,  upon  the  whole,  we  apprehend, 
that  in  cafe  the  faid  ftatute  had  been  regularly  given  pur- 
fuant  to  the  power  referved  by  the  charter,  it  would  have 
-  made  a  prefentation  to  the  bifhop  neceflary  in  this  cafe, 
and  the  dean  ought  to  have  received  inftitution  from  him, 
But  it  appears,  that  the  body  of  ftatutes,  of  which  this  is 
one,  was  not  given  by  indenture,  which  is  the  only  form 

the 
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the  charter  prefcribes  ;  and  we  find  that  by  an  acl:  of  par- 
liament made  in  the  i  Mar.  the  ftatutes  given  by  king 
Henry  the  eighth  to  the  cathedral  churches  founded  by 
him  are  recited  to  be  void. 

For  thefe  reafons,  we  are  humbly  of  opinion,  that  this 
ftatute  was  not  valid  in  its  original,  had  no  operation  to 
alter  the  charter,  and  confequently  that  the  dean  ought 
then  to  have  come  in  by  donation  notwithftanding  the 
ftatutes. 

We  further  humbly  certify  your  excellencies,  that  fe- 
veral  copies  of  inftruments  under  the  great  feal  for  con- 
ftituting  deans  of  Gloucefter  from  time  to  time,  have 
been  tranfmitted  to  us  ;  which  we  have  perufed  and  here- 
to annexed,  and  find  none  of  them  to  be  in  the  ftrict 
form  of  a  prefentation. 

The  only  precedent  which  looks  that  way,  is  that  of 
dean  Cooper  in  the  1 1  Eliz.  which  is  directed  to  the  bi- 
fhop  of  Gloucefter,  and  has  in  it  the  word  prafentamus, 
and  requires  the  bifhop  to  inftitute  him.  But  it  contains 
alfo  an  exprefs  grant  of  the  deanry  to  Cooper  ;  and  we 
beg  leave  to  obferve  to  your  excellencies  upon  this  pre- 
cedent, that  it  feems  framed  in  conformity  to  the  ftatute 
before  mentioned  about  the  qualification  of  the  dean, 
having  purfued  it  in  the  very  words  and  expreffions. 

All  the  other  precedents  tranfmitted  to  us  befides  that 
of  Cooper,  as  well  before  as  fince  the  reftoration,  we  con- 
ceive to  be  mere  grants  from  the  crown. 

This  was  the  ftate  of  the  cafe  at  the  time  the  ftatute  6 
An.  intitled,  An  a£t  for  avoiding  doubts  and  quejiions  touch- 
ing the  ftatutes  of  divers  cathedral  and  collegiate  churches,  was 
made.  And  the  body  of  ftatutes  given  by  king  Henry 
the  eighth  being  (as  hath  heen  already  obferved)  originally 
void,  and  this  deanry  (as  appears  by  the  precedents)  hav- 
ing pafled  by  grant  from  time  to  time  ;  we  apprehend  the 
fingle  queftion  to  be,  Whether  this  acl:  of  parliament  has 
given  fuch  a  fanction  to  the  ftatute  about  the  qualifies 
tion  of  the  dean,  as  to  alter  the  practice  of  granting  whicl 
has  hitherto  prevailed,  and  make  a  prefentation  to  the 
bifhop  necefTary  ? 

We  beg  leave  to  obferve  to  your  excellencies,  that 
far  as  we  can  be  informed,  this  is  the  firft  queftion  that 
hath  arifen  upon  this  act ;  and  that,  upon  confideratior 
of  the  act,  it  appears  to  be  drawn  in  a  loofe  and  doubtful 
manner,  and  may  admit  of  various  conftru&ions. 

The  preamble  takes  notice,  that  feveral  doubts  hac 
arifen,  concerning  the  validity  of  the  ftatutes  of  divers 
cathedra}  and  collegiate  churches  founded  by  king  Henrj 
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the  eighth  ;  which  had  been  occasioned  partly  by  an  act 
of  the  1  Mar.  and  partly  by  reafon  of  the  Iois  of  re- 
cords during  the  rebellion,  which  might  prove  an  ob- 
struction to  the  good  government  and  difcipline  of  the 
church  :  And  then  it  enacts,  that  in  all  cathedral  and 
collegiate  churches  founded  by  the  faid  king  Henry  the 
eighth,  fuch  ftatutes  as  have  been  ufually  received  and 
practifed  in  the  government  of  the  fame  refpectively  fince 
the  reftoration,  and  to  the  obfervance  whereof  the  deans 
and  prebendaries  and  other  members  of  the  faid  churches 
from  the  faid  time  have  ufed  to  be  fworn  at  their  instal- 
ments or  admiifions,  (hall  be  and  be  taken  and  adjudged 
to  be  the  ftatutes  of  the  faid  churches  refpectively  ;  ne- 
verthelefs,  fo  far  forth  only  as  the  fame  or  any  of  them 
are  in  no  manner  repugnant  to  or  inconliftent  with  the 
constitution  of  the  church  of  England  as  it  is  now  by  law 
eftablifhed,  or  the  laws  of  the  land. 

The  queftion  arifing  upon  this  act,  material  to  the 
point  referred  to  us,  is,  whether  by  the  words— -~—Sucb 
Jlatutes  as  have  been  ufually  received  and  praclifed  fince  the  re~ 

jloration be  intended,  bodies  of  the  ftatutes,  particular 

ftatutes  within  which  bodies  have  been  generally  acted 
under  as  occafion  required  j  or  only,  fuch  particular  indi- 
vidual ftatutes  as  have  been  actually  put  in  practice  ?  For  if 
this  act  only  confirmed  fuch  particular  ftatutes  as  have  been 
actually  practised  ;  then  it  is  clear,  that  this  ftatute  about 
the  qualification  of  the  dean  is  not  confirmed,  nor  has  any 
greater  force  than  it  had  originally ;  there  being  no  pre- 
tence of  any  practice  under  it  fince  the  reftoration.  But 
if  the  act  has  confirmed  bodies  of  Statutes)  particular  fta- 
tutes within  which  bodies  have  been  generally  acted  un- 
der ;  then  this  ftatute  will  he  in  confequence  confirmed, 
notwithstanding  it  has  not  been  in  fact  Specially  obferved. 
We  apprehend  this  to  be  a  queftion  of  great  doubt  and 
difficulty :  but  upon  confederation  of  the  Several  parts 
of  the  act,  we  are  humbly  of  opinion,  that  bodies  of  fta- 
tutes, particular  Statuses  in  which  have  been  generally 
acted  under  as  occafion  has  required  fince  the  reftoration, 
are  thereby  confirmed  ;    for  thefe  reafons  : 

In  the  firft  place,  the  doubts  and  questions,  which  are 
recited  in  the  preamble  to  have  arifen,  were  riot  concern- 
ing any  particular  individual  Statutes,  but  concerning  the 
bodies  of  ftatutes  given  by  king  Henry  the  eighth,  whe- 
ther they  were  given  in  a  proper  manner  ;  and  the  reafon 
for  which  they  were  declared  void  by  the  act  of  1  Mar.  went 
to  the  whole  body  of  ftatutes,  and  not  to  particular  branch- 
Vol,  II.  H  es. 
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ps  ;  and  it  feems  reafonable,  that  the  fame  expreflioW 
fhould  have  the  fame  fignification  in  the  enacting  claufe, 
as  in  the  preamble. 

Bcfidcs,  the  act  does  not  only  confirm  fuch  ftatutes- 
as  have  been  ufually  perceived  and  practifed  fince  the  re- 
lloiarion,  but  makes  a  further  defcription,  viz.  And  to  the 
obfcrva?ice  zu  hereof  the  deans  and  prebendaries  from  the  faid 
time  have  ufed  to  be  fwom  at  their  in/la  Iments  :  And  it  is 
well  known,  that  the  members  of  cethedral  churches  are 
never  fworn  to  the  obfervance  of  particular  ftatutes,  but  of 
bodies  of  ftatutes  in  general. 

The  restrictive  claufe  at  the  end  is  likewife  obfervable 
to  this  purpofe  ;  Neverthelefs^fo  far  forth  only,  as  the  fame 
or  any  of  thevi  are  in  no  manner  repugnant  to  or  inconftjlent 
with  the  covfiiution  of  the  church  of  England  as  it  is  now  by 
law  ejhiblifhed^  or  the  laws  of  the  land.  Hereupon  we  hum- 
bly conceive,  that  the  legiflators  could  not  apprehend, 
that  any  particular  ftatutes,  inconfiftent  with  the  constitu- 
tion of  the  church  or  the  laws  of  the  land,  had  been 
ufually  received  and  pra&ifed  fmce  the  restoration;  but 
that  reftrict ion  feems  aimed  at  fome  parts  of  the  bodies  of 
thofe  ftatutes,  which  might  poflibly  relate  to  popifh  fuper- 
ftition,  and  therefore  were  not  fit  to  be  confirmed  with 
the  reft. 

Upon  the  whole,  we  are  humbly  of  opinion,  that  the 
abovementioned  ftatute  about  the  qualification  of  the  dean 
has  received  a  confirmation  by  this  act  of  parliament,  as 
part  of  the  body  of  ftatutes  of  this  church  j  and  confe- 
quently,  that  in  the  cafe  of  this  particular  deanry  a  pre- 
fentation  to  the  bifhop,  according  to  the  terms  of  that  fta- 
tute is  now  become  neceffary.  And  we  have,  in  humble- 
obedience  to  his  majesty's  commands,  prepared  the  form 
of  an  inftrument  (hereto  annexed),  which-  we  humbly 
fubmit  to  your  excellencies,  as  proper  to  pafs  the  great 
feal  for  that  purpofe  j  wherein  we  have  alfo  inferred  a 
claufe  of  grant,  and  exactly  followed  the  precedent  of 
dean  Cooper,  that  feeming  to  us  to  have  been  fettled  with 
great  care  in  purfuance  of  the  ftatute^    All  which,  &c. 

R.  RAYMOND. 
ii  July,  1720.  P.  YORK. 

Again  :  fuppofing  the  whole  bodies  of  ftatute*  to  be 
confirmed,  fo  far  as  the  fame  ftatutes  or  any  of  them  are 
n-ot  contrary  to  the  constitution  of  the  church  or  laws- 
of  the  land ;   questions  have  ariferi  concerning  the  con-- 
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ftruction  of  thofe  ftatutes  themfelves.  As  particularly, 
how  far  the  claufe  in  thofe  local  ftatutes,  which  gives 
power  to  the  dean  or  in  his  abfence  to  the  vicedean  and 
chapter  to  chufe  the  minor  canons,  lay  clerks,  and  other 
officers  therein  particularly  fpecined,  mall  be  underftood 
to  qualify  the  general  power  given  by  the  charter  of  foun- 
dation to  the  dean  to  appoint  all  and  every  the  inferior 
officers  and  minifters. 

Thus  in  the  church  of  Briftol,  in  the  year  1751,  a  dif- 
pute  of  this  kind  arifing,  the  fame  was  referred  to  the 
then  bifhops  of  London,  St  David's  and  St  Afaph  ;  whole 
determination  was  as  follows  : — Whereas  differences  and 
difpur.es  having  arifen,  between  the  Reverend  Dr  Cham- 
berlayne  dean  of  the  cathedral  church  of  Briftol,  and  the 
chapter  of  the  faid  church,  touching  the  right  of  naming 
the  precentor,  minor  canons,  grammar  fchoolmafter,  lay 
clerks,  or  fijnginig  men,  choirifters,  fubfacrift,  or  fexton  of 
the  faid  church,  They  the  faid  dean  and  chapter  did,  by 
an  aft  of  chapter,  dated  the  iqth  of  Auguft,  175 1,  fub- 
mit  the  faid  difpute  to  the  arbitration  and  determination 
of  the  lords  bifhops  of  London,  St  David's  and  Norwich, 
in  cafe  he  fhould  be  able  to  attend  :  if  not  the  lord  bifhop 
of  St.  Afaph  :  And  whereas  the  lord  bifhop  of  Norwich 
has,  by  reafon  of  his  conftant  attendance  on  the  prince  of 
Wales  and  prince  Edward,  declined  the  faid  arbitration, 
We  the  faid  bifhops  of  London,  St  David's,  and  St  Afaph, 
have  accepted  and  do  hereby  accept  of  the  faid  reference  and 
arbitration  in  virtue  of  the  aforefaid  a£f.  of  chapter,  and 
alfo  of  two  fubfequent  a£ls  of  chapter  bearing  date  the 
3,0th  of  November,  1751.  and  the  2d  of  March,  1752, 
as  by  the  faid  acts  (relation  being  thereunto  had)  may  more 
folly  appear.  And  we  the  faid  arbitrators,  having  confi- 
dered  the  cafe  laid  before  us,  by  the  dean  of  Briftol  of  the 
one  part,  and  the- prebendaries  on  the  other,  and  alfo  the 
papers  and  documents  delivered  on  each  fide,  in  fupport 
of  their  refpeitive  claims,  particularly  and  efpecially  the 
charter  of  foundation  of  Hen.  8.  bearing  date  June  4,  in  the 
34th  year  of  his  reign,  and  alfo  the  body  of  ftatutes  given 
by  his  commiffioners  to  the  faid  dean  and  chapter,  bear- 
ing date  the  5th  of  July,  in  the  36th  year  of  his  reign, 
are  of  opinion,  and  do  determine,  that  the  right  of  na- 
ming the  precentor,  minor  canons,  grammar  fchoolmafter, 
lay  clerks  or  finging  men,  choirifters,  fubfacrift  or  fex- 
ton of  the  cathedral  church  of  Briftol,  is  in  the  dean  and 
t  chapter,  and  the  dean  being  abfent,  in  the  vicedean  and 
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chapter  of  the  faid  church.  In  witnefs  whereof,  we  hare 
hereunto  fet  our  hands  and  feals,  this  23d  day  of  March 
1752. 

Tho.  London  (Sherlock) 
Ri.  St  Davids  (Trevor) 
R.  St  Afaph  (Drummond) 

Thus  alfo  in  the  year  1764,  a  like  difpute  arifing  in  the 
cathedral  church  of  Gloucefter,  the  fame  was  determined 
upon  reference  as  follows  : — Whereas  difputes  and  differ- 
ences having  arifen,   between  the  reverend  Dan.  New- 
come,  D.  D.  dean  of  the  cathedral  church  of  Gloucefter, 
and  Jofeph  Atwell,  D.  D.  and  Sam.  Wolley,  M.  A.  two 
of  the  prebendaries  of  the  faid  church,  concerning  the 
right  of  electing  and  removing  the  precentor,  minor  ca- 
nons, facrift,  fubfacrifts,  fchoolmafter,  ufher,  organift,  lay 
clerks,  and  choirifters  of  the  faid  church,  They  the  faid 
dean  and  prebendaries  did  enter  mutually  into  bonds  dated 
Oft.  14.  1754,  to  abide  by  the  arbitration  and  award  of 
fuch  perfon  or  perfons  as  mould  be  in  that  behalf  nomi- 
nated and  appointed  arbitrators  by  the  right  reverend  the 
lord  bifbop  of  Gloucefter,  on  or  before  the  30th  of  No- 
vember then  next,  fo  as  the  award  of  fuch  arbitrators  be 
made  in  writing  ready  to  be  delivered  on  or  before  Nov. 
30,  1755.    And  whereas  the  faid  bifhop  did,  in  purfuance 
thereof,   by  writing  dated   the   third   day   of  November 
1754,  nominate  and  appoint  us  the  underwritten  to  award 
and  determine  the  faid  difputes  and  differences,  Now  we 
the  faid  arbitrators,  having  duly  confidered  the  cafes  laid 
before  us,  by  the  dean  of  Gloucefter  of  the  one  part,  and 
the  faid  prebendaries  on  the  other,  and  alfo  the  papers  de- 
livered in  fupport  of  their  feveral  claims,  particularly  the 
charter  of  foundation  of  Hen.  8.  bearing  date  Sept.  4. 
in  the  33d  year  of  his  reign,  and  alfo  the  body  of  ftatutes 
given  by  his  commiffioners  to  the  faid  dean  and  prebend- 
aries, bearing  date  Jul.  5.  in  the  36th  year  of  his  reign, 
are  of  opinion  and  do  determine,  that  the  right  of  elect- 
ing and  removing  of  the  precentors,  minor  canons,  fa- 
crifts,    fubfacrifts,   fchoolmafters,  ufhers,    organifts,   lay 
clerks,  and  choirifters  of  the  church  of  Gloucefter,  is  in  the 
dean  and  chapter,  and  the  dean  being  abfent,  in  the  vice- 
dean  and  chapter  of  the  faid  church.     In  witnefs  where- 
of we  do  hereunto  fet  our  hands  and  feals,  this  16th  day 

ofoa.  1755. 

Tho.  Cant.  (Herring) 
Tho.  Clerk  (Mafter  of  the  rolls) 
Geo.  Lee  (Dean  of  the  Arches) 

In 
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In  lilce  manner,  there  have  been  feveral  difputes  be- 
twixt the  deans  on  the  one  hand,  and  the  prebendaries  on 
the  other,  concerning  a  negative  power  which  the  deans 
have  claimed  by  virtue  of  the  faid  ftatutes  in  divers  in- 
stances. As  in  the  aforefaid  church  of  Gloucefter,  about 
the  year  1752,  the  dean  refufed  to  affix  the  chapter  feal 
to  a  leafe  agreed  upon  by  the  majority  of  the  chapter  ;  in- 
filling, that  by  the  local  ftatutes  his  confent  was  abfo- 
lutely  neceflary  to  the  validity  of  fuch  leafe,  which  con- 
fent  he  would  not  give.  But  the  dean  fubmitted  before 
it  came  to  a  judicial  determination. 

In  the  year  1752  and  1753,  a  like  difpute  happened  in 
the  cathedral  church  of  Carlifle,  about  the  dean's  negative 
power  in  conferring  of  benefices, — The  four  prebendaries 
of  which  the  chapter  confifteth,  one  of  whom  is  always 
vicedean,  unanimoufly  elected  and  nominated  under  the 
chapter  feal  Mr.  Henry  Richardfon,  to  the  perpetual  cu- 
racy of  St  Cuthbert's,  Carlifle.  The  dean  entred  a  ca- 
veat againft  his  admiflion  ;  and  the  bUhop  refufed  to  ad- 
mit and  licenfe  him.  Whereupon  it  was  moved  in  the 
court  of  king's  bench,  for  a  mandamus  to  the  bifhop  to 
admit  and  licenfe  the  curate. 

On  (hewing  caufe,  it  was  infifted  on  behalf  of  the  dean, 
that  by  the  local  ftatutes  the  dean's  confent  is  neceflary, 
and  confequently,  that  without  this  the  nomination  is  not 
good.  The  claufes  in  the  ftatutes  refpecling  this  point 
are  thefe  four  : 

In  Chap.  5.     De  officio  decani.  ■  ■  Statuimus  etiam 

et  volumus,  in  omnibus  caufts  gravioribus,  veluti  in  feodi  con- 
ceffione,  terrarum  et  firtnarum  dbniffione,  ac  benejiciorum  colla- 
tione,  aliifque  id  genus  rebus,  decani  (ft  prafens  fit)  confenfus 
obtineatur ,  Jin  abfens  fuerit  (modo  intra  regni  nojtri  AngUali-' 
mites  degat)  confenfus  ejus  requiratur. 

In  Chap.  6.  De  vifitatione  terrarum. Porro,  quoni- 

am  crebra  capituli  mentio  iniis  Jlatutis  habitur  ;  fub  capituli 
nomine  ubique  intelligimus  mediam  ad  minus  partem  totius  nu- 
meri  omnium  canonicorum :  Ea  enimfola  tanquam  per  capitu- 
lum  recla  haberi  volumus,  quibus  media  ad  minus  pars  totius 
numeri  omnium  canonicorum  fimul  prafens  adejl,  et  exprejfe 
eidem  confentiat :  Nam  abfentium  canonicorum  fuffragium  (ft 
quid f err e  valuer int)  nullo  modo  valere  fmimus,  nee  alicujus  ro~ 
boris  ejfe. 

In  Chap.  7.     De  dimiffione  terrarum  ad  firmam. « 

Praterea  volumus,  ut  nee  decanus  nee  canonicorum  idlus  terras 
out  tenementa  ulli  locet  aut  ad  firmam  dimittat,  fine  eonfilio  et 
£onfenfu  capituli* Sawdotia  vero,  id  ejl7  reftoriam,  vi ca- 
ll 3  nam, 
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r/rt/.*:,  aut  aim  ytes  generis  •  brnefida,  ad  coVnt'wnein 

9etlejue  n-fhti:  fpt&airtki,  decanus  cum  capittdO)  aut  (abfente 
(Itwmo)  vicedecanus  cum  capitulo  conferendi  aut  epifcopo  pra:- 
Jentanai  jus  et  potefiatem  haL 

In  Chap.  1 8.   De  officio  vicedecani.  Statuimus  et 

volumuS)  id  vicedecanus  qui  pro  tempore  fuerit  canonicis  et 
omnibus  niinijlris  eccU/he  noftra;  (decano  abfente,  vel  decanatu 
i.;:antc)  prizftt  et  projpiciat,  cofque  in  or  dine  continent  ;  et 
qucccunque  fieri  debermt  per  decaninn  •prafentem>  quod  ad  eccle- 
jue  negotia  et  regimen  pertinet,  ipj'o  abjente  aut  ipfius  officio 
Vacante,  bene  et  fide  liter  faciat  et  minljlrct. 

For  the  dean  it  was  urged,  that  bv  the  5th  ftatute 
abovementioned,  his  confent,  if  he  is  prefent,  muft  per- 
sonally be  obtained  ;  and  if  he  is  abfent,  provided  he  be 
,T  i  hm  the  kingdom,  his  confent  neverthelefs  is  required. 
To  which  it  was  anfwered,  that  the  yth  ftatute  ex- 
-  iains  this  fully;  whereby  it  appeareth,  that  the  dean  and 
chapter  if  ;he  dean  is  prefent,  and  if  he  is  abfent,  the 
vicedean  and  chapter  fhal!  nominate  and  prefent. 

It  was  further  infilled  on  behalf  of  the  dean,  that  the 
biihop  is  vifitor  by  the  local  ftatutes,  and  thereby  is  ap- 
pointed the  expounder  and  interpreter  of  the  faid  ftatutes 
whnn  nny  doubt  fhall  arife.  But  this  objection  was  over- 
rule.! :  partly,  as  it  (eemeth,  becaufe  Mr  Richardfon  was 
no  member  of  the  chapter  or  bodv  corporate  fubject.  to 
the  bifhop's  local  vifitation,  and  having  by  his  nomina- 
tion obtained  a  temporal  rieht;  was  therefore  properly 
before  the  court,  to  have  that  ri^ht  aiTerted  ;  and  partly, 
perhaps,  becaufe  this  matter  of  vifitation  was  not  then  be- 
fore the  court,  but  would  come  in  regularly  upon  the 
bifhop's  return  to  the  mandamus,  if  he  mould  fo  think  fit 
thereupon  to  return  himfelf  vifitor  ;  and  perhaps  partly 
becaufe  this  negative  power,  if  given  to  the  dean  by  the 
local  ftatutes,  might  be  deemed  by  the  court  to  be  con- 
trary to  the  law  of  -_ne  land.  And  the  rule  for  a  man- 
damus was  made  abfo'ute  :  fetting  forth,  that  whereas 
Henry  Richardfon,  clerk,  had  been  nominated  to  the  fakf 
curacy,  and  had  applied  to  the  bifhop  to  admit  and  lkenfe 
him,  and  that  the  biihop  had  refufed  fo  to  do,  in  con- 
tempt of  the  king;,  r.nd  to  the  damage  and  grievance  of 
the  faid  Henry  Richardfon,  and  to  the  manifeji  prejudice  of 
his  ejiate\  therefore  the  biihop  is  commanded  (in  the  ufual 
form)  to  admit  and  licenfe  him,  or  fhew  caufe  to  the 
contrary. 

The  biihop,  upon  the  mandamus,  admitted  and  licenfed 
the  curate  5  fo  that  the  whole  caufe  upon  the  merits  came 

not 
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not  to  be  determined.  If  the  dean  had  appealed  to  the 
bifhop  as  vifitor,  and  the  bifhop  had  determined  for  the 
dean's  negative  power;  or  if  the  bifliop  had  returned 
himfelf  vifitor  upon  the  mandamus,  and  thereupon  had 
proceeded  to  vifit  and  determine  as  aforefaid  ;  then  upon 
a  prohibition  it  would  have  come  to  be  conudered,  how 
far  thefe  local  ftatutes  in  this  particular  are  confiftent 
with  the  laws  of  the  land,  according  to  the  third  reftric- 
tion  in  the  ftatute  of  the  6  An.  before  recited. 

And  this   introduces  the  adt.  of  the   33  H.  8.   c.  27. 
which  is  as  follows  :  Albeit  that  by  the  common  laws  of  this 
realm  of  England,  all  affenU  eleSiions  grants  and  leafes,  had 
made  and  granted,  by  the  dean  warden  provcjl  mafler  prefident 
or  other  governor  of  any  cathedral-church  hofpital  college   or 
other  corporation,  with  the  affent  and  confent  of  the  more  or 
greater  part  of  their  chapiter  fellows  or  brethren  of  fitch  cor- 
poration having  voices  of  affent  thereunto,  be  as  good  and  ef- 
feilual  in  the  law  to  the  grantees  and  leffees  of  the  fame,  as  if 
the  refidue  or  the  whole  number  of  fuch  chapiter  fellows  and 
brethren  of  fuch  corporation,  having  voices  of  affent,  had  there- 
unto confented  and  agreed ;  yet  the  faid  common  laws  ?iotwith- 
Jlanding,  divers  founders  of  fuch  deanries  hofpitals  colleges  and, 
corporations  zuithin  the  faid  realm,  have  upon  the  foundation 
and  eflablijhment  of  the  fame  deanries  hofpitals  colleges  and  other 
corporations,  eflablijhed  and  made  (amougjl  other  their  peculiar 
acts)  local Jlatutes  and  ordinances,  that  if  any  one  of  fuch  cor- 
poration, having  power  or  authority  to  affent  or  dif affent,  Jhould 
and  would  deny  any  fuch  grant  or  grants,  that  then  no  fuch 
leafe  eletlion  or  grant  Jhould  be  had  granted  or  leafed  ■,  and  for 
the  performance  of  the  fame,  every  per  [on  having  power  of 
affent  to  the  fame,  have  been  and  be  daily  thereunto  fworn,  and 
fo  the  refidue  may  not  proceed  to  the  perfection  of  fuch  elections 
grants  and  leafes,  according  to  the  courfe  of  the  common  laws 
of  this  realm,   unlefs  they  Jhould  incur  the  danger  of  perjury  : 
for  the  avoiding  whereof  and  for  the   due  execution  of  the 
common  law  univerfally  zvithin  this  realm,  and  every  place  in 
one  conformity  of  reafon  to  be  ufed,  it  is  enacled,  that  all  and 
every  peculiar  atl  order  rule  and  ejlatute,  heretofore  made  or 
hereafter  to  be  made,  by  any  founder  of  any  hofpital  college 
deanry  or  other  corporation,  at  or  upon  the  foundation  of  any 
fuch  hojpital  college  deanry  or  corporation,  whereby  the  grant 
leafe  gift  or  eledlion  of  the  governor  or  ruler  of  fuch  hofpital 
college  deanry  or  other  corporation,  with  the  affent  of  the  more 
part  of  fuch  of  the  fame  hofpital  college  deanry  or  corporation 
as  have  or  Jliall  have  voice  or  affent  to  il.e  fame,  at  the  time  of 
fuch  grant  leafe  gift  or  election  hereafter  to  be  made,  Jhould  be 

H  4  in 
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in  any  wife  kindred  or  let  by  any  one  or  more.,  being  the  leffer 
number  of  fuch  corporation,  contrary  to  the  form  order  and 
courfe  of  the  common  law  of  this  realm  0/"  England,  Jhall  be 
from  henceforth  clearly  frufiratc  void  and  of  none  effect ;  and 
that  all  oaths  heretofore  taken  by  any  perfon  of  fuch  hofpital 
college  deanry  and  other  corporation,  fliall  be,  for  and  concern- 
ing the  obfervance  of  any  fuch  order  eftatute  or  rule,  deemed 
void  and  of  none  effect ;  and  that  from  henceforth  no  manner  of 
perfon  or  perfons  of  any  fuch  hofpital  college  deanry  or  other 
corporation,  Jhall  be  in  any  wife  compelled  to  take  an  oath  for 
the  obferving  of  any  fuch  order  ejlatute  or  rule  ;  on  pain  of 
every  perfon  giving  fuch  oath,  to  forfeit  for  every  time  fa 
offending  the  fum  of '5I.  half  to  the  king,  and  half  to  him  that 
will  fue  for  the  fame  in  any  of  the  kings  courts  of  record. 

The  a£r.  feemeth  to  be  exprefled  in  terms  fomewhat  in- 
accurate and  confufed  j  but  the  manifeft  intention  is,  to 
eftablifh  the, rule  of  the  common  law,  that  a  majority  of 
the  body  corporate  fhould  bind  the  reft.  In  fome  parts 
of  the  a<fi,  the  dean  feemeth  to  be  contradiftinguifhed 
from  the  chapter  j  fo  as  that  the  negative  of  the  inferior 
number  of  the  chapter  only,  exclufive  of  the  dean,  was 
hereby  intended  to  be  taken  away ;  but  the  other  parts  of 
the  a£t  feem  to  explain  this  j  expreffing,  that  all  local Jla- 
tutes,  whereby  the  grant  leafe  or  election  of  fuch  corporation 
Jhould  be  any  wife  kindred  by  any  one  or  more,  being  the  leffer 
number  of  fuch  corporation,  contrary  to  the  courfe  of  the  common 
law,-  JI)all  be  void.  And  it  is  certain,  the  dean  is  one  and 
but  one  member  of  the  body  corporate. 

Unto  all  which  may  be  added,  that  the  rule  for  the 
necefiity  of  a  majority  of  the  whole  body  to  be  confent- 
ing,  is  not  only  agreeable  to  the  common  law  and  (as  it 
feemeth)  to  the  declaration  of  the  faid  ftatute  of  the  33 
H.  8.  but  alfo  to  the  ancient  canon  law,  which  clearly 
determined,  that  elections  fhall  be  made  by  the  major  et 
fanior  pars,  that  is,  by  a  majority  of  legal  votes  (as  is 
before  fet  forth  at  large  under  the  title  Catl)£U^al^») 

V.  Of  deans  of  peculiars'. 
« .  „uv— *         *•  The  word  dean  is  alfo  applied  to  divers  that  are  tl 

Deans  witnoat  .  , 

jurifdieicn.        chief  of  certain  peculiar  churches  or  chapels  ;  as  the  dear 
of  his  majefty's  chapel  royal,  and  the  dean  of  the  chape 
of  St  George  at  Windfor ;  not  being  the  heads   of  any 
collegiate  body,  nor  endowed  with  any  jurifdiclion,  but> 
only  dignified  and  honoured  with  the  narne  and  title,  God. 

&  54* 
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2.  And  as  there  are  fome  deans  without  jurifdi£tion,  Without  a  chap- 
fo  there  are  alfo  fome  deans  with  jurifdiftion,  but  with-  ter» 

out  any  chapter ;  as  the  dean  of  Croydon  in  Surrey,  the 
dean  of  Battel  in  Suffex,  the  dean  of  Booking  in  Efiex, 
and  many  others.     God.  52. 

3.  Altho'  the  bifhop  of  Chichefter  doth  admit  the  dean  Dean  of  Battel, 
of  the  exempt  jurifdiction  of  Battel  within  that  diocefe, 

and  doth  commit  to  him  the  cure  and  jurifdi&ion  of  that 
church  ;  yet  the  patron  thereof  is  to  injiitute  and  induct 
him,  and  the  patrons  accordingly  have  given  the  deans 
inftitution  and  induction  for  fome  hundreds  of  years,  and 
without  queftion  fuch  inftitution  and  induction  is  good : 
but  this  deanry  was  originally  given  to  the  incumbents  as 
a  donative  only  by  the  patron,  and  the  bifhop  admits  or 
approves  of  the  patron's  prefentee,  and  commits  to  him 
the  cure  and  jurisdiction,  by  compofition  only.     Watf.  c. 

15- 

4.  The  dean  of  the  Arches  is  thejudge  of  the  court  of  Bean  of  the 
Arches,  fo  called  of  Bow-cburch  in  London,  by  reafon  of  Arcnes. 
the  fteeple  thereof  raifed  at  the  top  with  ftone  pillars 

in  fafliion  like  a  boiv  bent  archwife;  in  Which  church  this 
court  was  ever  wont  to  be  held,  being  the  chief  and 
moft  ancient  court  and  confiftory  of  the  jurifdidtion  of 
the  archbifhop  of  Canterbury  ;  which  parifii  of  Bow,  to- 
gether with  twelve  others  in  London,  whereof  Bow  is 
the  chief,  are  within  the  peculiar  jurifdiction  of  the  faid 
archbifhop  in  fpiritual  caufes,  and  exempted  out  of  the 
bifhop  of  London's  jurifdi&ion.     God.  100. 

And  it  is  fuppofed  that  he  was  originally  ftyled  dean  of 
this  court,  by  reafon  of  his  fubftitution  to  the  archbi- 
fhop's  official,  when  he  was  employed  abroad  in  foreign 
embaflies  ;  whereby  both  thefe  names  or  ftyles  became  at 
laft  in  common  underftanding,  as  it  were,  fynonymous. 
God.  102. 

5.  There  is  alfo  the  deanry  of  St.  Martin  le  grand  in  DeanofSt.Mar- 
London,  concerning  which  Lindwood  puts  the  queftion,  tins» 
whether  it  be  fuch  an  ecclefiaftical  benefice  as  that  the 
incumbent  thereof  may  incur  fuch   penalties,    as  other 

perfons  beneficed  may  incur  ?  And  after  deep  inquiries 
into  the  laws  precedents  and  antiquities  foreign  and  do- 
meftick,  with  delectable  variety  of  great  learning  on  both 
fides  argumentatively  and  impartially,  at  laft  doth  con- 
clude it  in  the  affirmative.     God.  53. 

6.  It  is  faid,  that  after  the  death  of  the  dean  of  a  free  Profits  during 
chapel  belonging  to  the  king,  the  king  fhall  have  the  pro-  vacati°n. 
£ts  of  the  deanry ;  for  it  is  at  his  pleafure,  whether  he 

1  will  collate  a,  new  dean  to  it,     God.  52. 

But, 
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But,  otherwife,  by  the  ftatute  of  the  28  H.  8.  c.  ji. 
the  profits  of  all  fpiritual  promotions  benefices  dignities 
or  offices,  inferior  to  thofe  of  archbifhops  and  bifhops, 
ihall  go  to  the  fuccefTor,  towards  the  payment  of  his  firft 
fruits. 

VI.  Of  rural  deans. 

Antiquity  of  the       l'  The  office  of  rural  deans  was  not  unknown  to  our 
offi.e  of  rural      Saxon  anccftors.     For  in  one  of  the  laws  afcribed  to  Ed- 
deans,  ward  the  confeffor,  it  is  provided,  that  of  eight  pounds 
penalty  for  breach  of  the  king's  peace,  the  king  fhall  have 
an  hundred  {hillings ;  the  earl  of  the  county  fifty  millings ; 
and  the  dean  of  the  bijhop  in  ivbofe  deanry  the  peace  was  bro- 
ken, the  other  ten  :  which  words  can  be  applied  only  to 
the  office  of  rural  deans,  according  to  the  refpective  dif- 
tricts  which  they  had  in  the  parts  of  every  diocefe.     Ken. 
Par.  Ant.  633. 
■-iningthe      2.  The  exercife  of  jurifdiflion  in  the  church  by  patri- 
■  .i.  of  rural    archs,  primates,  and  metropolitans,  was  inftituted  in  con- 
formity to  the  like  fubordinations  in  the  ftate.     Gibf.  971. 
In  like  manner  the  diocefes  within  this  realm  feem  to 
have  been  divided  into  archdeaconries  and  rural  deanries, 
in  order  to  make  them  correfpond  to  the  like  divifion  of 
the  kingdom  into  counties  and  hundreds.     Hence  it  came 
to  pafs,  that  the  archdeacons,  whofe  courts  were  to  an- 
fwer  to  thofe  of  the  county,  had  the  county  ufually  for 
their  diftric"t,  and  took  their  titles   from  the  diitri£f.  in 
which  they  acted  ;  and  the  names  of  the  rural  deanries 
feem  to  be  taken  from  the  hundreds,  and  were  at  firft, 
and  generally  are  now  the  fame.     1  Warner  s  Eccl.  Hiji. 

275- 

And  as  in  the  ftate,  every  hundred  was  at  firft  dividec 

into  ten  tithings  or  friborghs,  and  every  tithing  was  made 
up  of  ten  families  ;  both  which  kept  their  original  names, 
notwithstanding  the  increafe  of  villages  and  people  :  fo, 
in  the  church,  the  name  of  deanry  ftill  continued,  not- 
withftanding the  increafe  of  perfons  and  churches.  And 
thefe  diftricSts  from  time  to  time  have  been  contracted  01 
inlarged  at  the  difcretion  of  the  bifhop.  Tho'  fomc 
deanries  do  ftill  retain  the  primitive  allotment  of  ten 
churches,  efpecially  in  Wales,  where  the  moft  ancient 
ufages  do  continue.  In  the  diocefe  of  St  Afaph,  the 
deanries  of  Bromfield  and  Yale  and  of  Kidwen  ;  in  the 
diocefe  of  Bangor,  the  deanries  of  Llin  and  of  Llivon  ; 
in  the  diocefe  of  LandafF,  the  deanry  of  Uik  j  in  that  of 
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St  David's,    the  deanry  of  Emlin, have  the  precife 

number  of  ten  parifh  churches.  And  feveral  other  dean- 
ries,  that  upon  their  new  divifion  were  made  up  of  two  con- 
joined, or  three  contracted  into  two  or  one,  do  now  con- 
tain the  number  of  fifteen,  twenty,  or  thirty  churches, 
according  to  the  divifion  fo  made :  As  for  inftance,  the 
deanry  of  Burcefter  in  the  diocefe  of  Oxford,  is  made  up 
of  thirty  one  parifh  churches  ;  out  of  which  the  church  of 
Ambrofden  being  excepted  (as  before  the  reformation 
being  in  the  deanry  ofCodefdon),  the  remaining  thirty  do 
exprefsly  anfwer  the  three  diftinct  deanries  of  Curtling- 
ton,  Iflip,  and  Burcefter,  of  which  the  two  former  were 
annexed  to  the  latter.     Ken.  634.     Gibf.  971.  » 

3.  And  as   in  the  aforefaid  law  of  king  Edward  the  Appointment  of 
confeflbr,  the  rural  dean  is  there  called  the  dean  of  the rural  deans* 
biflwpi  fo  without  doubt  he  was  appointed  by  the  bifhop, 

to  have  the  inflection  of  clergy  and  people  within  the 
difbrict  in  which  he  was  incumbent,  under  him,  and  him 
alone  ;  in  like  manner,  as  the  archiprefbyter  at  the  epif- 
copal  fee,  was  one  of  the  college  of  prefbyters,  appointed 
at  the  pleafure  of  the  bifhop,  who  in  his  abfence  might 
prefide  over  them,  and  under  him  have  the  chief  care  of 
all  matters  relating  to  the  church.  But  as  in  procefs  of 
time,  by  the  conceffion  of  the  bifhops,  the  cathedral 
archiprefbyter  or  dean  became  elective,  and  being  chofen 
by  the  college  of  prefbyters,  or  the  chapter,  was  only 
confirmed  by  the  bifhop  j  fo,  after  that  the  archdeacon, 
by  the  like  conceffions,  became  a  fharer  in  the  admi- 
niftration  of  epifcopal  jurifdiction,  he  became  of  courfe  a 
fharer  in  the  appointment  of  rural  deans.     Gibf.  971. 

4.  The  proper  authority  and  jurifdiction  of  rural  deans,  Their  oath  of  of- 
perhaps  may  be  beft  underftood,  from  the  oath  of  office  ficc* 

which  in  fome  diocefes  was  anciently  adminiftred  to  them; 
which  was  this :  "  I  A.  B.  do  fwear,  diligently  and 
"  faithfully  to  execute  the  office  of  dean  rural  within  the 
"  deanry  of  D.  Firft,  I  will  diligently  and  faithfully 
u  execute,  or  caufe  to  be  executed,  all  fuch  procefTes  as 
"  fhall  be  directed  unto  me  from  my  lord  bifhop  ofB„ 
iC  or  his  officers  or  minifters  by  his  authority.  Item,  I 
will  give  diligent  attendance,  by  my  felf  or  my  deputy, 
at  every  confiftory  court,  to  be  holden  by  the  faid 
reverend  father  in  god,  or  his  chancellor,  as  well  to 
return  fuch  proceffes  as  fhall  be  by  me  or  my  deputy 
executed ;  as  alfo  to  receive  others,  then  unto  me  to 
be  directed.  Item,  I  will  from  time  to  time,  duiing 
my  faid  office,  diligently  inquire,  and  true  information 

«  give 
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"  give  unto  the  faid  reverend  father  in  god,  or  his  chart* 
*'  cellor,  of  all  the  names  of  all  fuch  perfons  within'the 
*'  faid  deanry  of  D.  as  mall   be  openly   and   publickly 
"  noted   and  defamed,  or  vehemently  fufpecled   of  any 
'*  fuch  crime  or  offence,  as  is  to  be  punifhed  or  reformed 
"  by  the  authority  of  the  faid  court.     Item,  I  will  dili- 
"  gently  inquire,  and  true  information  give,  of  all  fuch 
iC  peifons  and  their  names,  as  do  adminifter  any  dead 
"  mens  goods,  before  they  have  proved  the  will  of  the 
"  teftator,  or  taken  letters  of  adminiftration  of  the  de- 
"  ceafed  intcftates.     Item,  I  will  be  obedient  to  the  right 
f*  reverend  father  in  god  J.  bifhop  of  B.   and  his  chan- 
"  cellor,  in  all  honeft  and  lawful   commands  ;    neither 
"  will  I  attempt,  do,  or  procure  to  be  done  or  attempted, 
"  any  thing  that  mall  be  prejudicial  to  his  jurifdiclion, 
"  but  will  preferve  and  maintain  the  fame  to  the  utter- 
ec  moft  of  my  power."     God.  Append.  6,  7. 
Their  holding         5.    From   whence  it  appears,  that  befides  their  duty 
rural  chapters.     concerning  the  execution  of  the  bifhop's  procefTes,  their 
office  was,  to  infpecl:  the  lives  and  manners  of  the  clergy 
and  people  within  their  diftricT:,  and  to  report  the  fame 
to  the  bifhop :  to  which  end,  that  they  might  have  know- 
ledge of  the  ftate  and  condition  of  their  refpective  dean- 
ries,  they  had  a  power  to  convene  rural  chapters.     Gibf. 

973- 

Which  chapters  were  made  up  of  all   the  inftituted 

clergy,  or  their  curates  as  proxies  of  them,  and  the  dean 
as  prefident  or  prolocutor.  Thefe  were  convened  either 
upon  more  frequent  and  ordinary  occafions,  or  at  more 
folemn  feafons  for  the  greater  and  more  weighty  affairs. 
Thofe  of  the  former  fort  were  held  at  firft  every  three 
weeks,  in  imitation  of  the  courts  baron,  which  run  ge- 
nerally in  this  form,  from  three  weeks  to  three  weeks  : 
but  afterwards  they  were  moft  commonly  held  once  a 
month,  at  the  beginning  of  the  month,  and  were  for  this 
rqafon  called  kalendae,  or  monthly  meetings.  But  their 
moft  folemn  and  principal  chapters  were  aflembled  once  a 
quarter,  in  which  there  was  to  be  a  more  full  houfe, 
and  matters  of  greater  import  were  to  be  here  alone  tranf* 
acted.  All  re&ors  and  vicars  or  their  capellanes,  were 
bound  to  attend  thefe  chapters,  and  to  bring  information 
of  all  irregularities  committed  in  their  refpective  parifhes. 
If  the  deans  were  by  ficknefs  or  urgent  bufinefs  detained 
from  their  appearing  and  prefiding  in  fuch  conventions, 
they  had  power  to  conftitute  their  fubdeans  pr  vicegerents. 
The  place  of  holding  thefe  chapters  was  at  firft  in  any 

one 
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one  church  within  the  diftrift,  where  the  minifter  of  the 
place  was  to  procure  for y  that  is,  to  entertain  the  dean  and 
his  immediate  officers.  But  becaufe  in  parifhes  that  were 
(mall  and  unfrequented,  there  was  no  fit  accommodation 
to  be  had  for  fo  great  a  concourfe  of  people ;  therefore 
in  a  council  at  London  under  archbifhop  Stratford,  in 
the  year  1342,  it  was  ordained,  that  fuch  chapters  ihould. 
not  be  held  in  any  obfeure  village,  but  in  the  larger  or 
more  eminent  parifhes.     Ken.  639,  640. 

And  one  fpecial  reafon  why  they  feemed  to  have  been 
formed  in  this  realm  after  the  manner  of  the  courts  baron 
is,  becaufe  we  find  nothing  of  rural  chapters  in  the  an- 
cient canon  law.     Gibf.  973. 

In  purfuance  of  which  inftitution  of  holding  rural 
chapters,  and  of  the  office  of  rural  deans  in  infpecting 
the  manners  of  clergy  and  people,  and  executing  the  bi- 
fhop's  procefTes  for  the  reformation  thereof,  we  find  a 
conftitution  of  archbifhop  Peccham,  by  which  it  is  re- 
quired, that  the  prie/ls,  on  every  funday  immediately  following 
the  holding  of  the  rural  chapter •,  jhall  expound  to  the  people  the 
fentences  of  excommunication. 

And  in  thefe  chapters  continually  prefided  the  rural 
deans,  until  that  Otho  the  pope's  legate  required  the  arch- 
deacons to  be  frequently  prefenc  at  them  ;  who  being 
Superior  to  the  rural  deans,  did  in  effe£l  take  the  prefi- 
dency  out  of  their  hands :  infomuch  that  in  Edward  the 
firft's  reign,  John  of  Athon  gives  this  account  of  it ; 
"  Rural  chapters,"  fays  he,  "  at  this  day  are  holden  by 
"  the  archdeacon's  officials,  and  fometimes  by  the  rural 
"  deans."  From  which  conftitution  of  Otho,  we  may 
date  the  decay  of  rural  chapters  j  not  only  as  it  was  a 
difcouragement  to  the  rural  dean,  whofe  peculiar  care  the 
holding  of  them  had  been  ;  but  alio,  as  it  was  natural  for 
the  archdeacon  and  his  official,  to  draw  the  bulinefs  that 
had  been  ufually  tranfa&ed  there,  to  their  own  vifitation, 
or  as  it  is  ftiled  in  a  conftitution  of  archbifhop  Langton, 
to  their  own  chapter.     Gibf.  973. 

.    6.  And  this  office  of  infpe&ing  and  reporting  the  man-  Their  attendant 
ners  of  the  clergy  and  people  rendred  the  rural  deans  at  the  biftop's 
neceffary  attendants  on  the  epifcopal  fynod  or  general  vifitatroii. 
vifitation,  which  was  held  for  the  fame  end  of  infpefting, 
in  order  to  reformation.     In  which  fynods  (or  general 
vifitation  of  the   whole  diocefe  by  the  bifhop)  the  ru- 
ral deans    were  the  Handing  reprefentatives    of  the  reft 
1  of  the   clergy,  and    were  there    to    deliver    information 
of  abufes  committed  within  their  knowledge,  and  to  pro- 
pofe  and  confult  the  beft  methods  of  reformation.     For 
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the  ancient  cpifcopal  fynods  (which  were  commonly  held 
once  a  year)  were  compofed  of  the  bifliop  as  preiident, 
and  the  deans-cathedral  or  archiprefbyters  in  the  name  of 
their  collegiate  body  of  prefbyters  or  priefts,  and  the  arch- 
deacons as  deputies  of  the  inferior  order  of  deacons,  and 
the  urban  and  rural  deans  in  the  name  of  the  parifh  mi- 
nifters  within  their  divifion  j   who  were  to  have  their  ex- 
pences  allowed  to  them  according  to  the  time  of  their  at- 
tendance, by  thofe  whom  they  rcprefented,  as  the  prac- 
tice obtained  for  the  reprefentatives  of  the  people  in  the 
civil  fynods  or  parliament.     But  this  part  of  their  duty, 
which  related  to  the  information  of  fcandals  and  offences, 
in  progrefs  of  time  devolved  upon  the  churchwardens  ; 
and  their  other  office  of  being  convened  to  fit  members  of 
provincial  and  epifcopal  fynods,  was  transferred  to  two 
pro&ors  or  reprefentatives  of  the  parochial  clergy  in  every 
diocefe  to  aflemble  in  convocation,  where  the  cathedral 
deans   and   archdeacons  (till   keep  their   ancient   right, 
whilft  the  rural  deans  have  given  place  to  an  election  of 
two  only  for  every  diocefe,   inftead  of  one  by  {landing 
place  for  every  deanry.     Ken.  648,  649. 
Their  judicial          7.  And  albeit  their  office  at  firft  might  be  merely  in- 
and  °mdi  a"th°*  fpec^i°n?  yet  by  degrees  they  became  poflefled  of  a  power  to 
and'  exuaordina-  judge  ar*d  determine  in  fmaller  matters  ;  and  the  reft  they 
rjr»  were  to  report  to  their  ecclefiaftical  fuperiors,     Gibf.  972. 

And  by  fpecial  delegation  they  had  occafionally  com- 
mitted to  them  the  probate  of  wills,  and  granting  ad- 
miniftration  of  the  goods  of  perfons-  inteftate  j  the  cuflody 
of  vacant  benefices,  and  granting  inflitutions  and  induc- 
tions ;  and  fometimes  the  decifions  of  teftamentary  caufes, 
and  of  matrimonial  caufes,  and  matters  of  divorce. 
-  which  there  appear  fome  footfteps  in  one  of  the  legating 
constitutions  of  Otho  \  by  which  it  is  enjoined,  that  th 
dean  rural  mall  not  thereafter  intermeddle  with  th4 
cognizance  of  matrimonial  caufes  :  and  by  another  con- 
flitu-tion  of  the  fame  legate,  he  is  commanded  to>  have  an 
authentic  feal :  All  which  mews,  that  antiently  there  was 
fomewhat  of  jurifdi&ion  intruded  with  them.  Ken.  641. 
.  .  4.  647.     Gibf.  972.     God.  Append.  7. 

And  before  their  declining  {late,  they  were  fometimes 
made  a  fort  of  eborepijeopi,  or  rural  bifliops  ;  being  com- 
miffioned  by  the  diocefan  to  exercife  epifcopal  jurifdic- 
didlion,  for  the  profits  whereof  they  paid  an  annual  rent : 
but  as  the  primitive  choreplfcopi  had  their  authority  re- 
trained by  fome  councils,  and  their  very  office  by  degrees 
abolifhed  ;  fo.  this  delegation  of  the  like  privileges  to  ru- 
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ral  deans,  as  a  burden  and  fcandal  to  the  church,  was  in- 
hibited by  pope  Alexander  the  third,  and  the  council  of 
Tours.     Ken.  639. 

8.  This  office  hath  been  always  of  a  temporary  nature;  Their  contita* 
and    is    exprefsly  declared  fo   to  be  both  by  Lindwood  ance  in  their 
and  John  de  Athon.     And  this  was  the  reafon  why  the  offiw' 

feals  which  they  had  for  the  due  return  of  citations,  and 
for  the  difpatch  of  fuch  bufinefs  as  they  fhould  be  em- 
ployed about,  had  only  the  name  of  the  office  (and  not 
as  other  feals  of  jurifdiction,  the  name  of  the  perfon  alfo) 
engraven  in  it.     Gibf.  972. 

But  in  the  dtocefe  of  Norwich,  the  admiflion  of  rural 
deans  feems  to  have  been  more  folemn  than  elfewhere, 
and  their  continuance  perpetual  :  for  whilft  that  fee  was 
vacant,  in  the  time  of  archbiftiop  Witlefey,  feveral  ru- 
ral deans  there  were  collatedy  whereas  in  other  places  they 
are  only  faid  to  be  admitted ;  and  in  an  ancient  metro- 
political  vifitation  of  the  fame  diocefe,  the  firft  in  every 
deanry  is  fuch  an  one  perpetual  dean.     Gibf.  972. 

And  perhaps  feveral  of  the  deans  of  peculiars  may 
1  have  fprung  originally  from  rural  deans. 

9.  Finally  ;    By  the   prefcription    and  power  of  the  Their  difafe, 
archdeacons  and  their  officials,  it  happened,  that  in  the 

next  age  before  the  reformation  of  our  church,  the  jurif- 
diction of  rural  deans  in  this  ifland  declined  almoft  to 
nothing.  And  at  the  reformation,  in  the  publick  acts 
of  our  reformers,  no  order  was  taken  for  the  restoration 
of  this  part  of  the  government  of  the  church.  In  the 
reformatio  legum  this  was  provided  for,  but  fell  to  the 
ground  for  want  of  confirmation  by  the  legiflative  pow- 
er. So  that  thefe  rural  officers  in  fome  deanries  have  be- 
come extinct,  in  others  have  only  a  name  and  ftiadow  left. 
Nor  do  we  find  any  exprefs  care  further  taken  for  the 
fupport  of  this  office,  but  only  in  the  provincial  fynod  of 
convocation  held  at  London,  Apr.  3.  15/1.  by  which  it 
«was  ordained,  that  "■  the  archdeacon  when  he  hath  fi- 
"  nifhed  his  vifitation,  mall  flgnify  to  the  bifhop  what 
*'  clergymen  he  hath  found  in  every  deanry  fo  well  en- 
*'  dowed  with  learning  and  judgment,  as  to  be  worthy  to 
"  inftrudt  the  people  in  fermons,  and  to  rule  and  prefide 
*'  over  others:  out  of  thefe  the  bifhop  may  chufe  fuch 
"  as  he  will  have  to  be  rural  deans."  But  this  is  rather 
a  permiffion,  than  a  pofitive  command,  for  the  continu- 
ance of  that  office :  however,  it  proves  that  rural  deans  were 
ithought  fit  minifters  to  affift  in  difpenfing  the  laws  and  dif- 
itlpline  of  our  reformed  churchy    and  it  doth  imply,  that 

when 
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when  they  are  deputed  by  the  bifhop,  they  may  exert  al! 
that  power  which  by  canon  and  cuftom  refided  in  the 
faid  office  before  the  reformation.  The  little  remains  of 
this  dignity  and  jurifdiction  depend  now  on  the  cuftom 
of  places,  and  the  pleafure  of  diocefans.  Ken.  652,  653. 
God.  Append  7. 

Dedication  of  Churches.     See  CfjUtXfi* 
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Byftatute.  r*T^^'  the  ftatute  of  Circumfpecle  agatis,  13  Ed.  1.  ft. 
*J  4.  In  caufe  of  defamation,  it  hath  been  granted  al- 
ready,  that  it  fljall  be  tried  in  a  fpiritual  court,  when  money  is 
not  demanded,  but  a  thing  done  for  punijhment  of  fin :  In 
which  cafe,  the  fpiritual  judge  Jhall  have  power  to  take  know- 
ledge notwithflanding  the  king's  prohibition. 

It  hath  been  granted  already]  By  this  it  appeareth  (faith 
lord  Coke)  that  the  cognizance  of  defamation  was  granted 
by  act  of  parliament  j  for  otherwife  it  could  not  be  grant- 
ed.    2  Inf.  492. 

When  money  is  not  demanded]  For  in  this  cafe,  he  that  is 
defamed  cannot  fue  there  for  amends  or  damages  ;  but 
only  for  correction  of  the  fin,  pro  falute  anima.  2  Inft. 
492. 

And  by  the  ftatute  of  articuli  cleri,  9  Ed.  2.  c.  4.  fa 
defamations,  prelates  Jhall  cor  reel,  the  king's  prohibition  not- 
withflanding ;  firfl  injoining  a  penance  corporal,  which  if  the 
offender  will  redeem,  the  prelate  may  freely  receive  the  money, 
tho'  the  king's  prohibition  be  Jhewed. 
Not  for  matters  2.  But  to  bring  offences  within  thefe  ftatutes,  they 
temporal.  mufl:  have  thefe  following  incidents : 

■    As,  firft,  the  defamation  mufl  not  be  for  matters  tem- 
poral. 

Thus  if  a  man  be  called  thief  ox  traytor :  if  one  be  fued 
for  fuch  flander  in  the  ecclefiaflical  court,  a  prohibition 
lieth.     God.   516. 

So  if  one  call  a  man  a  perjured  perfon  ;  he  muft  take  his 
remedy  for  it  at  the  common  law.     2  Inji.  493. 

4  M.  22, 


Defamatfott.  113 

M.  22  H.  8.  A  fuit  was  in  the  fpiritual  court,  for 
calling  one  a  falfe.  knave ;  and  a  prohibition  was  granted : 
for  knave  originally  was  no  word  of  reproach,  butfignified 
a  man  fervant,  and  a  knave  child  a  man  child.  2  In/I.  493. 
For  albeit  thefe  words  do  not  imply  any  offence  of  which 
the  temporal  law  taketh  cognizance,  yet  being  alfo  not 
of  fpiritual  cognizance,  the  temporal  courts  will  grant  a 
prohibition,  that  the  ecclefiaftical  courts  may  not  exceed 
their  jurifdiction. 

In  like  manner  a  fuit  being  commenced,  for  calling  the 
plaintiff  quean  5  a  prohibition  was  granted,  by  reafon  of 
the  uncertainty  of  that  word.     God.  517. 

E.  9  W.  Braithwaite  and  Matthews.  Matthews  libel- 
led in  the  fpiritual  court  againfr.  Braithwaite,  for  having 
faid  Matthews  is  a  rogue,  a  cheating  rogue,  and  keeps 
rogues  company.  And  a  prohibition  was  granted.  L. 
Raym.  212. 

M.  10  W.  A  libel  was  preferred  againft  a  man  in  the 
fpiritual  court,  for  faying  to  another,  Thou  art  an  impu- 
4ent  brazenfaced  Beelzebub :  And  a  prohibition  was 
granted.     L.  Raym.  397.     2  Salk.  692. 

7.  Nor  muft  the  defamation  be,  for  matters  fpiritual  *Lor.  for, matters 

.J    ,       .  .  .  '  *  Tpmuial  mixed 

mixed  with  temporal.  _    with  lemporal. 

Thus,  E.  11  JV.  A  libel  was  perferred  in  the  ecclefi- 
aftical court  for  fcandalous  words,  viz.  You  are  a  damn- 
ed bitch,  whore,  a  pocky  whore,  and  if  you  have  not 
the  itch,  you  have  the  pox.  And  it  was  moved  for  a 
prohibition,  becaufe  an  action  lies  at  common  law.  And 
this  difference  was  taken,  where  the  word  pox  is  joined 
with  other  words,  fo  that  it  cannot  be  underftood  but  of 
the  french  pox,  there  the  action  lies.  And  by  Holt  chief  , 
juftice  :  The  joining  it  with  the  word  whore,  will  make 
it  to  be  underftood  of  the  french  pox,  which  is  action- 
able ;  and  he  cited  a  cafe  where  the  words  were,  He  got 
the  pox  by  a  yellow  haired  wench  in  Moorfields,  and  they 
were  held  actionable.  And  a  prohibition  was  granted. 
L.  Raym.  446. 

H.  10  G.  2.  Legate  and  Wright.  It  was  moved  for  a 
prohibition  to  the  fpiritual  court  of  Norwich,  in  a  fuit 
pending  there  for  defamation.  The  words  were,  You 
are  an  old  rogue,  and  a  thief,  and  I  will  prove  you  fo,  and 
i.n  old  whoring  rogue,  and  a  bajiard- getting  old  rogue  :  It 
was  allowed,  that  the  latter  words  were  of  fpiritual  cog- 
nizance ;  but  as  the  firft  was  temporal,  a  prohibition  wUl 
lie  for  the  whole.  And  a  rule  was  made  to  fhew  caufe. 
[  On  (hewing  caufe,  it  was  alledged  that  thefe  words  were 
^  Vol.  II.  I  riot 
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not  of  a  temporal  nature  fufficient  to  ground  a  prohi- 
bition. But  the  court  held  the  contrary ;  and  ac- 
cordingly the  rule   was   made   abfolute.      2  Jur.  EccU 

Bur  for  fpiritual  4.  But  to  intit-k  the  fpiritual  court  to  jurifdi&ion,  the 
matters  only,     defamation  muft  be  for  matters  merely  fpiritual. 

Thus  in  the  cafe  of  Smith  and  Wood,  M.  5  W.  Libel  in 
the  fpiritual  court  for  thefe  words,  You  are  a  rogue,  raf- 
cal,  whoremajler,  and  fon  of  a  perjured  affidavit  bitch.  A 
prohibition  was  moved  for;  and  all  the  words  being 
waived  but  the  word  whoremajier  (none  of  them  being 
fuch  as  an  action  may  be  brought  for  at  the  common  law), 
it  was  urged  that  is  only  a  word  of  heat,  and  that  words> 
of  paffion  are  not  defamatory r  but  regarded  by  the  hearers 
no  more  than  the  words  of  one  non-compos  mentis  or 
mad.  But  by  Holt  chief  juftice ;  to  fay  whoremafter 
of  a  man,  is  the  fame  with  whore  of  a  woman,  which  is 
an  ecclefiafticai  flander.      2  Balk.  692. 

H.  9  Car.  Gobbet's  cafe.  A  prohibition  was  prayed,  to 
ftaya  i'uit  in  the  fpiritual  court  for  defamation,  in  fpeak- 
ing  thefe  words,  He  is  a  cuckoldly  knave ;  and  a  precedent 
was  cited,  that  for  faying,  he  is  a  knave,  and  a  cheating 
knave,  fuit  being  in  the  fpiritual  court,  a  prohibition  was 
granted  upon  good  advifement.  But  the  court  faid,  that 
precedent  is  not  like  to  this  cafe  ;  for  there  was  not  any 
offence  wherewith  the  fpiritual  court  ought  to  meddle ;. 
but  in  this  cafe,  for  thefe  words,  it  is  properly  to  be  ex- 
amined and  punifhed  there.  And  a  prohibition  was  de- 
nied.    Cro.  Car.  339. 

M.  2  G.  2.  Fergufon  and  Cuthlert.  A  prohibition  was 
moved  to  a  fuit  in  the  fpiritual  court,  for  calling  a  wo- 
mgji  jilt  and  Jirumpet,  and  faying  he  would  cut  his?  wife's 
legs  off  if  fhe  was  fuch  a  (trumpet :  And  denkd  j  for, 
by  the  court,  they  are  a  charge  of  incontinence,  and  the 
lignification  of  them  well  known.     Str.  823. 

T.  40  Eliz.  Pollard  and  Jrmjhaw.  Pollard  and  his 
wife  brought  an  action  againft  Armfhaw  for  thefe  words,. 
Thou  art  aivbore,  for  J.  S.  goldfmith,hath  the  ufe  of  thy 
body,  and  a  cart  is  too  good  for  thee.  By  the  court. 
The  words  are  of  fpiritual  cognizance  only,,  and  the  ac- 
tion will  not  lie.     Goiddjb.  172.  God.  519* 

E.  3  An..  Graves  and  Blanchet.  An  action  was  brought 
for  thefe  words,  She  is  a  whore,,  and  had  a  baftard  by  her 
father's  apprentice.  And  judgment  was  arretted..  The 
court  faid  they  could,  not  overthrow  fo  many  authorities. 
The  reafon  of  the  law  is,  that  fornication  is  a  fpiritual 
2,  offence ; 
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offence  ;  and  no  action  lay  at  the  common  law  for  what 
the  common  law  took  no  notice  of,  without  fpecial  da- 
mage.    2  Salk.  696. 

E.  4  An.  Auberry  and  Barton.  A  woman  libelled  a- 
gainft  another  in  the  fpiritual  court,  for  thefe  words,  You 
are  a  hrandy-nofed  whore,  you  ftink  of  brandy.  And  a 
prohibition  was  moved  for,  becaufe  they  were  words  of 
heat,  and  did  rather  charge  the  defendant  with  intemper- 
ance than  incontinency.  But  by  Holt  chief  juftice,  Pro- 
hibition hath  been  denied  in  like  cafes  forty  times.  And 
a  prohibition  was  denied.     L.  Raym.  I J36. 

M.  7  Car.  Ifollingjhead's  cafe.  Hollingfhead  prayed  a 
prohibition,  to  ftay  a  fuit  in  the  fpiritual  court  for  defa- 
mation, for  fpeaking  thefe  words,  Thou  art  a  bawd,  and 
I  will  prove  thee  a  bawd.  And  becaufe  thefe  are  words 
properly  determinable  in  the  fpiritual  court,  and  for  which 
no  action  lies  at  the  common  law,  the  prohibition  was 
denied.  But  for  faying,  Thou  keepeft  an  houfe  of  baw- 
dry, this  being  matter  determinable  at  the  common  law 
by  indictment,  fuit  fhall  not  be  in  the  fpiritual  court. 
Cro.  Car.  229. 

So  in  the  cafe  of  Lockey  and  Dangerfield,  M.  12  G.  2. 
Libel  in  the  fpiritual  court  for  thefe  words.  You  are  a 
bawd.  And  upon  motion  for  a  prohibition,  cafes  were  cited 
to  prove,  that  an  a&ion  would  lie.  But  the  court  upon 
confideration  difcharged  the  rule ;  for  it  is  not  a  charge 
of  keeping  a  bawdy  houfe,  which  is  punifhable  as  a  tempo- 
poral  offence ;  an  action  will  lie  for  thefe  words,  but 
for  the  word  bawd  only  it  will  not ;  that  being  perhaps 
no  more  than  a  folicitation  of  chaftity.     Sir.  11 00. 

5.  T.  35  Eliz.  Davies  and  Gardiner.     An  adlion  upon  in  what  cafe  an 
the  cafe  for  flander,  was  brought  by  Anne  Davies  againft  aftion  at  law 
John  Gardiner  :    That  whereas  there  was  a  communiaa-  ^  l*J°{  7**" 
tion  of  marriage  to  be  had,  between  the  plaintiff  and  one  ritual. 
Anthony  Elcock  ;    the  defendant,  to  the  intent  to  hinder 
the  faid  marriage,  faid  and  publifhed,  that  there  was  a 
grocer  in  London  that  did  get  her  with  child,  and  that 
file  had  a  child  by  the  faid  grocer  ;    whereby  fhe  loft  her 
marriage.     To  which  the  defendant  pleaded  not  guilty  ; 
and  was  found  guilty,  at  the  affizes  at  Aylifbury,  to  the 
damages  of  200  marks.     And  now  it  was  alledged  in  ar- 
reft    of  judgment,    that    this  matter   appeareth    to    be 
merely  fpiritual,  and  therefore  not  determinable  at  the 
common  law,  but  to  be  profecuted  in  the  fpiritual  court. 
But  by  the  court,  The  action  lies  here;  for  a  woman  not 
1;  married  cannot  by  intendment  have  f©  great  advancement 
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as  bv  her  marriage,  whereby  fhe  is  fure  of  maintenance' 
for  her  life,  or  during  her  marriage,  and  dower  and  other 
benefits  which  the  temporal  laws  give  by  reafon  of  her 
marriage  :  and  therefore  by  this  flander  fhe  is  greatly 
prejudiced  in  that  which  is  to  be  her  temporal  advance- 
ment j  for  which  it  is  reafon  to  give  her  remedy  by  way; 
Of  action  at  the  common  law.     Poph.  36. 

T.  9  Car.  Pen/on  and  Gooday.  Action  upon  the  cafe : 
Whereas  he  keepeth  an  alehoufe  licenfed  by  the  juftices, 
the  defendant  to  fcandalize  the  plaintiff's  wife  fpake  thefe 
words  to  her,  Hang  thee,  bawd  ;  thou  art  worfe  than  a. 
bawd  ;  thou  keepeft  a  houfe  worfe  than  a.bawdy  houfe  ; 
and  thou  keepeft  a  whore  in  thy  houfe,  to  pull  out  my 
throat.  Upon  not  guilty  pleaded,  it  was  found  for  the 
plaintiff.  It  was  moved  in  arreft  of  judgment,  that  thefe 
words  are  not  actionable.  But  it  was  agreed,  that  for 
faying  one  is  a  bawd  and  keeps  a  bawdy  houfe,  an  acti- 
on lieth  ;  becaufe  it  is  a  temporal  offence,  for  which  the 
common  law  inflicts  punifhment :  But  to  call  one  bawd, 
without  further  fpeaking,  an  2ction  lieth  not,  no  rnore 
than  to  call  one  whore  ;  but  it  is  a  defamation  punifha- 
ble  in  the  fpiritual  court.     Cro.  Car.  329. 

So  if  a  man  who  hath  lands  by  defcent  fue  in  the  ec- 
clefiaftical  court  againft  another  for  calling  him  baftard  ; 
a  prohibition  fhall  be  granted,  for  this  tendeth  to  a  temr- 
poral  disinheritance.     2  Roll's  Abr.  292. 

Buv'in  the  cafe  of  Bernard  and  Beale,  E.  16  Ja.  On 
an  action  upon  the  cafe,  for  faying  that  the  plaintiff  had 
two  baftards,  and  fhould  have  kept  them,  by  reafon  of 
which  words  difcord  arofe  betwixt  him  and  his  wife,  and 
they  were  likely  to.  have  been  divorced  j  after  verdict,;  it 
was  moved  in  arreft  of  judgment,  that  thefe  words  were 
not  actionable,  becaufe  he  doth  not  fhew  any  temporal 
lofs,  as  lofs  of  marriage,  or  the  like;  and  this  imagine 
tion  to  be  divorced  is  not  to  any  purpofe,  for  it  is  but  a 
caufelefs  fear.  And  of  that  opinion  was  the  whole  court. 
And  therefore  it  was  adjudged  for  the  defendant.     Cro,- 

7a-  4/2-    .  .  .     : 

Words  fpoken  of .    6.   Dr  Gibfon  fays,  If  a  minifter  is  defamed  in  any  ar- 
a  clergyman.       ^cje  relating  to  the  difcharge  of  his  minifterial  function; 
this  is  agreed  by  the  books  of  common  law,  to  be  duly 
triable  in  the  fpiritual  court.     Gibf.  1025. 

But  in  the  cafe  of  Coxeter  and  Parfons,  H.  10  TV.  Dr 
Parfons  libelled  againft  Coxeter  in  the  fpiritual  court,  for 
faying  of  him,  He  had  no  fenfe,  was  a  dunce,  and  a 
blockhead,  and  he  wondred  that  the  bifhop  would  Jay  his 
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hands  upon  fuch  a  fellow,  and  that  he  deferved  "to  have 
his  gown  pulled  over  his  ears.  And  a  prohibition  was 
granted  :  For  a  parfon  is  not  punifhable  in  the  fpiritual 
court  for  being  a  knave  or  a  blockhead,  more  than  ano- 
ther man.  And  whereas  it  was  urged  that  a  parfon  might 
be  deprived  for  want  of  learning,  Holt  chief  juftice  faid, 
if  that  be  the  cafe,  he  muft  bring  his  action  at  law  ;  for 
that  was  a  temporal  damage.     2  Salk.  692. 

T.  19  H.  8.  The  prior  of  Laund  libelled  in  the  fpi- 
ritual court  againft  Robert  Lee  and  John  Lee,  for  calling 
the  prior  churl's  fon,  rotten  churl,  and  cankered  churl  j 
and  a  prohibition  was  granted  :  for  the  words  concerned 
no  fpiritual  matter,  and  therefore  he  could  not  fue  for 
them  in  the  ecclefiaftical  court :  neither  could  he  have 
action  for  them  at  the  common  law.     2  In/?.  493. 

H.  6  G.  2.  Mufgrave  and  Bovey.  A  prohibition  was 
granted  to  a  fuit  for  thefe  words,  fpoken  by  one  clergy- 
man of  another:  You  are  an  old  rogue,  and  a  rafcalj 
and  a  contemptible  fellow,  defpifed  and  hated  by  every 
body.     Str.  946. 

7.  H.  13  JV.  "Johnfon  and  Bewick.  A  rule  was  made  Words  fpoken  In 
for  a  prohibition  to  be  granted,  unlefs  caufe  {hewed,  to  LondOB' 
the  confiftory  court  of  the  bifhop  of  Winchefter,  to  flay 
a  fuit  againft  the  plaintiff  by  the  defendant,  for  having 
faid  to  the  defendant,  Thou  art  a  whore  ;  and  for  hav- 
ing faid  to  the  defendant's  hufband,  You  have  married 
an  old  whore,  and  therefore  have  no  children ;  upon  fug- 
geftion  of  the  cuftom  of  London  to  cart  whores,  and  that 
thefe  words  were  fpoken  in  London.  And  on  fhewing 
caufe  againft  the  rule,  it  was  urged,  that  it  appeared  upon 
the  face  of  the  fuggeftion,  that  as  well  the  plaintiff  as  the 
defendant  lived  out  of  the  jurifdi&ion  of  London,  viz, 
Bewick  at  Bewick  in  Middlefex,  and  Johnfon  in  the  pa- 
rim  of  St  Olave's  Southwark  ;  and  therefore  it  would  be 
hard  to  deprive  the  defendant  of  punifhing  the  plaintiff 
for  having  fpoken  thefe  malicious  and  defamatory  words* 
in  a  court  where  fhe  may  proceed,  to  drive  her  to  ano- 
ther court  where  fhe  cannot  proceed,  the  plaintiff 
living  out  of  the  jurifdidiion  of  the  court.  And  of  that 
opinion  was  the  whole  court.  And  Holt  chief  juftice 
faid,  that  if  in  fuch  cafe  a  prohibition  were  granted,  it 
would  give  licence  to  all  the  market  women,  when  they 
were  in  London,  to  defame  their  neighbours  without 
fear  of  pu-nifhment.  And  the  rule  was  difcharged.  X. 
Raym.  711. 
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T.  5  Geo.  Argyle  and  Hunt.  Libel  in  the  fpiritual 
court,  for  the  word  whore  ;  which  upon  the  face  of  the 
libel  appeared  to  have  been  fpoken  in  London  :  and  after 
fcntence,  it  was  moved  for  a  prohibition,  becaufe  the  de- 
fect: of  jurifdiction  appeared  in  the  libel  it  felf,  and  the 
court  will  judicially  take  notice  of  the  cuftom  of  London, 
where  an  action  lies  for  the  word  whore.  By  the  court : 
The  rule  is,  that  you  fhall  never  alledge  matter  out  of  the 
libel,  as  a  ground  for  a  prohibition  after  fentence ;  but 
the  foundation  of  our  granting  it  muft  arife  out  of  the  Hf 
bel  it  felf  in  defect  of  jurifdiction.  And  if  there  be  a  deT 
feet  of  jurifdiction  appearing  in  the  libel,  then  the  party 
never  comes  too  late ;  for  the  fentence  and  all  other  pro- 
ceedings are  a  mere  nullity.  But  where  the  fpiritual 
court  hath  an  original  jurifdiction,  which  is  to  be  taken: 
from  them  upon  account  of  fome  matter  arifing  in  the 
fuit,  as  for  defect  of  trial  ;  there  after  fentence  the  party 
fhall  never  have  a  prohibition,  becaufe  he  himfelf  hath  ac- 
quiefced  in  their  manner  of  trial,  which  is  a  waiver  of  the 
benefit  of  a  common  law  trial.  It  is  true,  thefe  words 
appear  to  be  fpoken  in  London  ;  but  how  doth  the  cuf- 
tom of  London  appear  to  us  ?  There  is  nothing  of  that 
in  the  libel  j  and  tho'  we  have  fuch  a  private  knowledge 
of  it,  that  upon  motion  we  do  not  put  the  party  to  pro- 
duce an  affidavit,  becaufe  the  other  fide  never  difputes  it, 
yet  we  cannot  judicially  take  notice  of  it;  and  if 
any  body  fhall  infill  on  an  affidavit,  we  muft  have  it  in  eve- 
ry cafe.  It  was  never  known,  that  the  court  judicially  takes 
notice  of  private  cuftoms  ;  but  they  are  always  fpecially  re- 
turned. In  the  cafe  of  Stone  and  Fowler,  M.  9  An.  there 
was  a  prefcription  for  the  parifhioners  to  repair  the  fences 
of  the  churchyard  ;  and  after  fentence  they  came  and  fug- 
gefted,  that  the  rector  was  bound  to  thofe  repairs  ;  and  that 
the  fpiritual  court,  inafmuch  as  the  prefcription  was  not 
admitted,  had  no  power  to  proceed  :  but  the  court  held, 
they  came  too  late  after  fentence.     Str.  187. 

M.  8  Geo.  Vicars  and  Worth.    The  wife  libelled  in  the 
fpiritual  court,  for  words  which  appeared  on  the  libel  to 
be  fpoken  in  London;    the  words  were  (fpeaking  to  the; 
hufband),  You  are  a  cuckoldly  old  rogue,  and  was  cuc- 
kolded by  a  porter.      And  againft  a  prohibition  it  was 
urged,  that  the  cuftom  of  London  extends  only  to  the  ■ 
word  whore ;   and  that  words  which  only  import  a  wo- 
man to  be  fo,  are  not  ypthin  the  cuftom.     But  the  whole 
court  held  the  contrary  ;    for  prohibitions  have  been  of—' 
ten  granted  where  the  words  are;  tantamount.     And  a  pro- 
hibition was  granted.     Str.  471, 
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T.  9  Geo.  Cook  and  Wing  field.  The  word  /trumpet  was 
held  to  be  within  the  cuftom  of  London  ;  but  the  de- 
fendant not  coming  for  a  prohibition  till  after  fentence, 
the  court  denied  a  prohibion,  on  the  authority  of  Argyle 
and  Hunt,  tho'  it  appeared  on  the  libel  to  be  fpoken  in 
London.     Str.  555. 

8.  By  the  1  Ed.  3.  ft.  2.  c.n.  intitled,  No  fuit  fhall  Matters  given  in 
be  made  in  the  fpiritual  court  againft  indicators  :    The  com-  evidence 
tnons  do  grievoufly  complain,  that  when  divers  perfons,  as  well 
clerks  as  lay  people?  have  been  indicled  before  Jheriffs  in  their 
turns,  and  after  by  inquejl  procured  be  delivered  before  the  jujli-      , 
ces  ;    after  their  deliverance  they  do  fue  in  the  fpiritual  court 
againfl  fuch  indiclors,  furmifmg  again/1  them  that  have  defamed 
them,  to  the  great  damage  of  the  indiclors,  wherefore  many  peo- 
ple of  the  Jhire  be  in  fear  to  indicl  fuch  offenders  ;    the  king 
will  that  in  fuch  cafe  every  man  that  feeleth  himfelf  grieved 
thereby,  Jhall  have  a  prohibition  formed  in  the  chancery  upon  his 
cafe. 

Before  Jheriffs  in  their  turns'}  Altho'  the  ftafute  pro-* 
vides  exprefsly  for  indiclors  in  the  turns  only;  yet  it  ex=« 
tends  as  well  to  indiclors  in  all  other  courts,  and  to  all 
witnefles,  and  to  all  others  who  have  affairs  in  the  tem^- 
poral  court ;  and  who  fhall  not  be  therefore  fued  or  mo- 
lefted  in  the  court  chriftian.     12  Co.,  43. 

9.  Regularly,  if  the  party  defamed  doth  not  commence  In  what  time  the 
.an  action  or  caufe  of  defamation,  and  conteft  fuit  in  the  fu;t"1uf' locce,i3J" 
fame,  within  a  year  from  the  tjme  of  uttering  the  words  ; mena  • 
the  adtion  is  taken  away  by  the  lapfe  of  the  year  :    for  in 
fuch  cafe,  the  plaintiff  fhall  be  fuppofed  to  have  remit- 
ted the  injury,  at  leaft  not  to  recall  it  to  mind;  efpecially 
if  the  party  defaming,  and  the  party  defamed,  after  utter- 
ing of  the  words,  have  been  very  familiar  and  converfant 
together,  as  in  eating,  drinking,  faluting  each  other,  or 
other  figns  of  familiarity.     Clarke,  Tit.  118, 

But  if  the  defamatory  words  were  uttered  in  the  abfence 
of  the  plaintiff,  he  being  then  perhaps  in  remote  parts  out 
of  the  kingdom  ;  and  he  doth  inftitute  the  caufe  fo  foon 
as  he  returns,  or  at  leaft  within  a  year  after  his  return  to 
thofe  parts  or  fo  thaf  parifh  in  which  the  defamatory 
words  were  fpoken,  and  caufeth  fuit  to  be  contefted  in 
the  fame  j   his  action  is  not  taken  away,     Clarke,   Tit, 

!    JI9. 

By  the"  ftatute  of   the  21  Ja.  c.  16.   Actions  upon  the 

,  safe  for  Jlandrous  words  fhall  be  brought  within  two  years  af» 

Iftr  the  words  fpoken t  and  not  after :   and  if  the  jury  find  the 
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damages  under  40  fh,  the  plaintiff 'Jhall  have  no  more  cojls  than 
damages. 
In  what  cafe  the      io.  M.  9  Ja.  Webb  and  Cook.     Prohibition  to  ftay  a 
drfendanc  may     fu;t  jn  the  ecclefiaftical  court  at  Norwich  for  defamation, 
Ju  and  calling  him  whoremafter,   and  faying  that  he  had  a 

baftard  ;  and  mews,  that  the  defendant  who  fues  in  the  fpi- 
ritual  court  was  fentenced  for  this  caufe  of  having  a  baf- 
tard,  and  ordered  to  keep  the  baftard  at  the  feflions  at 
Norwich.  And  notwithstanding,  they  would  examine 
this  again  in  the  fpiritual  court.  And  upon  this  fuggef- 
tion  the  defendant  demurred.  And  it  was  adjudged,  that 
the  prohibition  fhould  ftand  ;  For  being  fentenced  to  be 
the  reputed  father  by  the  juftices  of  the  peace,  which  is 
by  the  authority  of  the  ftatute  law  ;  it  cannot  now  be 
impeached  in  the  fpiritual  court,  nor  elfewhere  ;  and  all 
are  concluded  to  fay  the  contrary,  until  it  be  reverfed. 
Cro.  Ja.  625. 

So  in  Cooke's  cafe,  E.  17  Ja.  The  plaintiff  fued  the  de- 
fendant in  court  chriftian,  for  calling  him  a  baftard-ma- 
ker ;    and  the  defendant  juftified,  becaufe  he  was  proved 
to  be  fuch  before  two  juftices  of  the  peace,  according  to 
the  ftatute  of  the   18  Eliz.  which  plea  the  judges  in  the 
court  chriftian  refufed  :  Wherefore  a  prohibition  was  a- 
warded.     2  Roll.  Rep.  82. 
Cafe  where  there      n.  If  any  perfon  is  called  to  anfwer  in  a  caufe  of  de- 
matSnrldefa"  *"amation>  if  the  plaintiff  hath  alfo  defamed  the  defendant, 
the  defendant  may  in  the  very  fame  caufe  re-convene  the 
plaintiff,  that  is,  he  may  give  a  libel  in  prefence  of  the 
plaintiff  and  his  proctor,  tho'  no  citation  was  firft  taken 
out  againft  him.     But  in  thefe  cafes  of  reconvention,  the 
parties  muft  proceed  together  in  the  contefting  of  fuit,  in 
defiring  one  and  the  fame  term  probatory,  in  the  produc- 
tion of  witneffes,  in  the  conclufion,  and  in  the  pronoun- 
cing of  fentence  ;   and  fo  on  in  all  things,  unto  the  end  of 
the  fuit.     And  if  defamatory  words,  mentioned  in  the  li- 
bel, are  mutually  proved,  a  mutual  compenfation  is  to  be 
made,  both  as  to  the  penance  and  the  charges  ;    that  is, 
there  ought  to  be  no  penance  injoined,  nor  any  condemna- 
tion in  charges  on  either  part.    But  it  is  otherwife,  where 
two  feparate  caufes  of  defamation  are  commenced.     And 
note,  that  in  caufes  of  re-convention,  tho'  a  compenfation 
may  be  made  between  the  parties,  yet  feeing  defamers  are 
by  law  to  be  corrected ;    the  judge  may,   if  he  pleafeth, 
correct  thefe  defamers  ex  mero  officio    at  his  pleafure. 
Clarke,  Tit.  134. 

12.  M* 
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12.  M.  10  Geo.  Tarrant  and  Maivr.  The  wife  libel- Hufband  cannot 
led  in  the  fpiritual  court  for  calling  her  whore,  and  there  j^"fe  the  Wlfe*s 
being   proceedings  likewife  for    defamation    againft  her 

by  the  other,  the  two  hufbands  enter  into  an  agreement  to 
ftay  proceedings  on  both  fides  j  and  upon  one  of  the  wives 
going  on,  the  hufband  moved  ibr  a  prohibition  :  But  it 
was  denied.  For,  by  the  court,  The  fuit  is  by  the  wife 
to  recover  her  fame,  and  it  is  not  in  the  power  of  the  huf- 
band  to  reftrain  her.     Sir.  576. 

13.  But  if  a  feme  covert  fue  in  the  fpiritual  court,  and  But  he  may  re- 
recover  cofts,  if  the  hufband  releafe  them,    the  wife  is leafe  the  C0&Sm 
barred.     For  fince  the  hufband  is  liable  to  the  charges  of 

the  fuit  expended  by  the  wife,  he  fhall  have  the  cofts  in 
recompence ;  befides  that,  the  wife  cannot  have  a  chattel 
intereft  exclufive  of  her  hufband.  But  if  the  hufband  dies, 
the  wife  fhall  have  them,  becaufe  they  were  a  thing  in 
action  j  and  they  fhall  not  go  to  the  executors  of  her  huf- 
band.    Chamberlain  and  Hewitfon.  H.  7  W.\*.  Raym.  74. 

14.  The  punifhment  of  defamation,  is  penance  to  be  Sentence  and  «*■ 
injoined  at  the  difcretion  of  the  judge.     And  after  pafllng  ecution. 

of  the  fentence,  the  judge  declareth,  in  the  prefence  of 
the  offender  or  of  his  proctor,  the  manner  in  which  the  pe- 
nance fhall  be  performed.  And  if  the  party  is  prefent. 
he  is  admonifhed  by  the  judge  (otherwife  a  monition  if- 
fueth  againft  him  under  the  feal),  to  take  out  of  the  regif- 
fry  of  the  court  a  fchedule  of  his  penance,  and  to  per- 
form the  fame  according  to  the  form  of  the  laid  fchedule, 
and  to  make  certificate  of  the  due  performance  thereof  on 
or  before  fuch  court  day  as  fhall  be  appointed,  and  alfo  to 
pay  the  cofts  taxed  within  a  time  limited,  on  pain  of  ex- 
communication.     1  Ought.  391,  2. 

If  the  words  were  fpoken  in  a  publick  place,  then  the 
penance  is  ufually  injoined  to  be  done  publickly,  as  in 
the  church  of  the  parifh  where  the  perfon  defamed  dwell- 
eth,  in  time  of  divine  fervice,  in  the  prefence  of  the  perfon 
defamed  (if  he  has  a  mind  to  be  prefent),  but  not  covered 
with  a  linen  garment  as  in  caufes  of  correction.  But  if 
the  words  were  fpoken  in  a  private  place,  then  the  pe- 
nance is  done  in  the  houfe  of  the  perfon  defamed,  or  of 
the  minifter,  or  of  fome  other  honeft  neighbour.  1 
Ought.  392. 

And    the  form  of  words    ufually   is   this :     The  de> 

famer  publickly  pronounces,  that  by  fuch  and  fuch  words 

(as  are  fet  forth  in  the  fentence  to  have  been  fpoken  by 

iihim)  he  hath  defamed  the  plaintiff  5    and  therefore  that 

he 
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he  begs  pardon  and  forgiyenefs,  firft  of  god,  and  then  of 
the  party  defamed,  for  his  uttering  fuch  words,     i  Ought* 

39*>  3- 
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I.  T"\Egradation  is  an  eccieftaftical  c^nfure,  whereby  a 
J_-/  clergyman  is  deprived  of  his  holy  orders  which 
formerly  he  had,  as  of  prieft  or  deacon.     God.  Rep..  309.. 

2.  And  by  the  canon  law,  this  may  be  done  two  ways: 
either  fummarily,  as  by  word  only ;  or  folemnly,  as  by 
devefting  the  party  degraded  of  thofe  ornaments  and  rites, 
which  were  the  enfigns  of  his  order  or  degree.  Qod. 
Rep.  309. 

3.  Which  folemn  degradation  was  anciently  performed 
in  this  manner,  as  is  fet  forth  in  the  fixth  book  of  the  de- 
cretals :  If  the  offender  was  a  perfon  in  inferior  orders, 
then  the  bifhop  of  the  diocefe  alone,  if  in  higher  ordeis 
as  prieft  or  deacon,  then  the  bifhop  of  the  diocefe  to- 
gether with  a  certain  number  of  other  bilhops,  fent  for 
the  party  to  come  before  them.  He  was  was  brought  in, 
having  on  his  facred  robes,  and  having  in  his  hands  a 
book,  veiTel,  or  other  inftrument  or  ornament  appertain- 
ing to  his  order,  as  if  he  were  about  to  officiate  in  his 
function.  Then  the  bifhop  publickly  took  away  from 
him,  one  by  one,  the  faid  inftruments  and  veftments  be- 
longing to  his  office,  faying  to  this  effeel:,  This  and 
this  we  take  from  thee,  and  do  deprive  thee  of  the  honour 
of  Priefthood  j  and,  finally,  in  taking  away  the  laft  fa- 
cerdotal  veftment,  faying  thus,  By  the  authority  of  god 
almighty,  the  father,  the  fon,  and  the  holy  ghoft,  and  of 
us,  we  do  take  from  thee  the  clerical  habit,  and  do  depofe, 
degrade,  defpoil,  and  deprive  thee  of  all  order,  benefit, 
and  privilege  of  the  clergy.     Gibf.  1066. 

4.  By  Can.  122.  Sentence  againft  a  minifter,  of  depo- 
sition from  the  miniftry,  fball  be  pronounced  by  the  bjr 
fhop  only,  with  the  afliftance  of  his  chancellor  and 
dean  (if  they  may  conveniently  be  had),  and  fome  of  the 
prebendaries,  if  the  court  be  kept  near  the  cathedral 
church ;  or  of  the  archdeacon,  if  he  may  be  had  convex 

nieiitly* 
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veniently,   and  two  other  at  leaft  grave  minifters   and 
j    preachers  to  be  called  by  the  bifhop,  when  the  court  is 
:  I  kept  in  other  places. 


SWesates. 


TH  E  court  of  delegates  is  fo  called,  becaufe  thefe 
delegates  do  fit  by  force  of  the  king's  commiffion 
under  the  great  feal,  upon  an  appeal  to  the  king  in  the 
court  of  chancery,  in  three  caufes :  1.  When  a  fentence 
Is  given  in  any  ecclefiaftical  caufe  by  the  archbifhop  or 
his  official.  2.  When  any  fentence  is  given  in  any  ec- 
clefiaftical caufe  in  places  exempt.  3.  When  a  fentence 
is  given  in  the  admiral's  court,  in  fuits  civil  and  marine, 
by  the  order  of  the  civil  law.  And  thefe  commiffioners  are 
.called  delegates,  becaufe  they  are  delegated  by  the  king's 
fommiiEon  for  thefe  purpofes.     4  Injl.  339. 

The  l^iw  concerning  this  court,  falleth  in  under  the 

title  appeal. 
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privation  is  an  ecclefiaftical  cenfure,  whereby  a  cler- 
gyman is  deprived  of  his  parfonage,  vicarage,  or  o- 
ther  fpiritual  promotion  or  dignity.     Deg.  p.  1.  c.  9. 

And  the  caufes  of  fuch  deprivation  are  properly  and  na- 
turally determinable  by  the  ecclefiaftical  laws  of  this 
realm :  But  becaufe  generally  there  are  eftates  of  freehold 
dependent  upon  thefe  promotions  and  dignities,  and  an- 
nexed to  them  infeparably,  which  reft  at  the  fole  deterr 
mination  of  the  common  law ;  the  courts  of  ccmmon 
law  do  fometimes  infpedr.  and  regulate  the  proceedings  of 
the  ecclefiaftical  courts ;  and  where  they  proceed  againft: 
the  rules  of  law,  they  frequently  prohibit  them :  fefpe- 
cially  where  fuch  fentence  for  any  offence  is  inflicted  by 
a£t  of  parliament.)  Deg,  p.  i.  c.  9. 

h\  all  caufes  of  deprivation  of  a  perfon  actually  pof- 
feiTed  of  a  benefice,  thefe  things  mult  concur :   1.  A  mo* 

ration 
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nition  or  citation  of  the  party  to  appear.  2.  A  charge 
given  him,  to  which  he  is  to  anfwer,  called  the  libel.  3. 
A  competent  time  afligned  for  the  proofs  and  anfwers. 
4.  a  liberty  for  counfel  to  defend  his  caufe,  and  to  except 
againft  the  proofs  and  witnefles.  5.  A  folemn  fentence 
after  hearing  all  the  proofs  and  anfwers.  Thefe  are  the 
fundamentals  of  all  judicial  proceedings  in  the  ecclefiafti- 
cal  courts,  in  order  io  a  deprivation.  And  if  thefe  things 
be  not  obferved,  the  party  hath  juft  caufe  of  appeal,  and 
may  have  a  remedy  by  a  fuperior  court.  And  thefe  pro- 
ceedings are  agreeable  to  the  common  juftice  and  reafon 
of  mankind  j  becaufe  the  party  accufed  hath  the  liberty 
of  defence,  and  the  right  of  appeal.  1  Still.  323.  Jyl. 
Parerg.  209. 

By  Can.  122.  Sentence  againft  a  minifter,  of  depriva- 
tion from  his  living,  fhall  be  pronounced  by  the  bifhop 
only  with  the  afliftance  of  his  chancellor  and  dean  (if  they 
may  conveniently  be  had),  and  fome  of  the  prebendaries, 
if  the  court  be  kept  near  the  cathedral  church ;  or  of  the 
archdeacon,  if  he  may  be  had  conveniently,  and  two  o- 
ther  at  leaft  grave  minifters  and  preachers  to  be  called  by 
the  bifhop,  when  the  court  is  kept  in  other  places. 

Devife.     See  CM!^ 
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Ilapidations  of  chancels,  to  be  repaired  by  lay  imprs- 
priators,  are  treated  of  under  the  title  CljUfttj* 


A  bifhop  as  foon  as  he  is  inftalled,  and  a  re&or  or  vr- 
car  as  foon  as  he  is  inducled,  ought  to  procure  workmen, 
as  carpenters,  mafons,  tilers,  and  others  fkilled  in  build- 
ing, to  view  the  dilapidations  or  whatsoever  fhall  want 
repairing,  and  write  down  for  what  fum  a  workman  will 
or  may  rebuild  or  repair  the  fame,  and  fet  their  hands  to 
the  fame  for  a  memorial  thereof  when  they  fhall  be  called 
to  be  witnefles  thereunto.  For  after  this  infpeclion  fhall 
be  made,  fuch  bifhop,  rector,  or  vicar  may  commence  his 
fuit  for  dilapidations  when  he  pleafeth.  And  fuch  work- 
men in  fupport  of  the  .action  ought  to  prove,  that  fuch 
-decay  cannot  fufnciently  be  repaired  or  amended  for  lefs 
1  than 
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than  fuch  fum,  and  that  they  themfelves  would  not  do  it 
for  lefs.  And  that  fuch  proof  may  be  fufficient ;  it  is 
requifate,  that  there  be  two  witnefles  in  every  particular, 
and  not  one  witnefs  to  one  kind  of  work  only  and  ano- 
ther to  another.     Clarh,  Tit.- 124.      1  Ought.  253. 

If  the  benefice  hath  been,  vacant  for  fome  time,  as  for 
three  or  four  years  ;  or  if  the  incumbent  hath  not  fued 
for  fome  time  after  his  induction  or  inftallation,  nor  cauf- 
ed  the  dilapidations  to  be  viewed  and  estimated  ;  he  fhall 
not  be  intitled  to  recover  the  whole  fum  eftimated  for  di- 
lapidations, but  confideration  fhall  be  had  of  the  time  e- 
lapfed  from  the  ceftation  of  the  laft  incumbency,  and  a 
porportionable  deduction  made  for  the  decays  which  may 
reasonably  be  fuppofed  to  have  happened  during  fuch  in- 
termediate time.     Clarh,  Tit.  126.     1  Ought.  255. 

More  particularly ;   concerning  dilapidations,  the  fol- 
!  lowing  constitutions  and  ftatutes  have  been  made  : 

Edm.     If  the  reft  or  of  a  church  at  his  death  jhall  leave  the 
houfes  of  the  church  ruinous  or  decayed,  fo  much  jhall  be  dedufi- 
|  ed  out  of  his  ecclefiajlical  goods  as  Jhall  be  fufficient  to  repair 
the  fame,  and  to  fupply  the  other  defecls  of  the  church.     The 
\fame  we  do  decree  concerning  thofe  vicars,  who  have  all  the  re- 
venues of  the  church,  paying  a  moderate  pen/ton.     For  inafmuch 
\  as  they  are  bound  to  the  premiffes,  fuch  portion  may  well  be  de- 
\  du£Jed,  and  ought  to  be  reckoned  amongfl  the  debts.     Always 
I  neverthelefs  having  a  reafonable  regard  to  the  revenues  of  the 
\  church,  when  fuch  deduclion  is  to  be  made,     Lind.  250. 

■  Shall  leave  the  houfes  of  the  church  ruinous  or  decayed]  As, 
the  manfe  of  the  rectory  or  vicarage;  and  other  buildings 
1  whatfoever,  the  building  or  reparation  whereof  pertaineth 
to  the  rector  or  vicar  immediately.  But  otherwife  it  feemeth 
to  be,  of  thofe  houfes  the  building  or  reparation,  whereof 
pertaineth  to  others,  as  of  tenants  and  vaflals,  by  virtue 
of  the  tenure  of  their  lands.     Id. 

So  much  Jhall  be  deducled]  Either  by  himfelf  in  his  laft 
will  and  teftament ;  or  by  the  ordinary,  whofe  office  it  is 
to  provide  for  the  church's  good.     Id, 

Out  of  his  ecclefiajlical  goods]  Which  he  hath  obtained  in 
the  right  of  his  church :  for  fuch  goods  by  tacit  agree- 
ment are  bqund  to  the  faid  reparation,  but  fuppofe  (faith 
Lindwood)  he  hath  not  ecclefraftical  goods  .  fufficient } 
whether  fuch  reparation  ought  to  be  made  out  of  his  pa- 
trimonial goods,  hath  been  made  a  queftion.     It  feemeth 

(he 
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(he  fays)  that  if  he  hath  employed  his  ecclefiaftical  goods 
in  the  improving  of  his  patrimony,  or  if  by  too  much  at- 
tention to  his  worldly  affairs  he  hath  negledted  his  eccle- 
fiaftical ;  in  fuch  cafe,  he  is  bound  to  make  fatisfa&ion 
out  of  his  patrimonial  goods.     Id. 

As  Jhall  be  fufficient]  And  if  there  be  not  fufficient,  then 
fo  far  forth  as  the  goods  will  extend*     Id. 

To  repair  the  fame]  Having  regard  to  the  exigencies  and 
quality  of  the  thing  to  be  repaired  ;  fo  as  the  fame  be 
for  necefiity,  but  not  for  pleafure.     Id. 

,  Andto  fupply  other  defied  s  of  the  church]  So  far  forth  as 
they  belong  to  the  reclor  or  vicar  to  be  fuftained.     Id. 

Ought  to  be  reckoned  amongfl  the  debts]  And  therefore  to 
be  preferred  before  legacies  j  for  legacies  are  not  to  be 
paid,  until  the  debts  ftiall  be  flrft  fatisfied.     Id. 

But  albeit  the  law  allows  the  payment  of  dilapidations 
before  legacies,  yet  the  fame  are  not  to  be  paid  before  other 
debts  5  for  the  common  law  (Sir  Simon  Degge  fays)  pre- 
fers the  payment  of  debts  before  damages  for  dilapidations. 
Deg.p.  i.  c.S. 

Othob.  To  the  intent  that  we  may  provide  a  remedy  a- 
gainjl  the  covetoufnefs  of  divers  perfons,  who  altho'  they  re- 
ceive  much  fubjlance  from  their  churches  and  ecclefiaftical  bene- ■ 
fices,  do  yet  neglecl  their  houfes  and  other  edifices,  fo  as  not  to 
preferve  them  in  repair,  nor  rebuild  them  when  ruinous  and 
fallen  down ;  by  reafon  whereof  deformity  occupieth  thejlate  of 
the  churches,  and  many  inconveniences  enfue :  We  do  ordain 
and  ejlablijh,  that  all  clerks  Jhall  take  care,  decently  to  repair 
the  houfes  of  their  benefices,  and  other  buildings,  as  need  Jhall 
require ;  whereunto  they  Jhall  be  earnejlly  admonijhed  by  their 
lijhops  or  archdeacons  ;  and  if  any  of  them,  after  the  monition 
„  s  of  the  bijhop  or  archdeacon,  Jhall  neglecl  to  do  the  fame  for  the 
fpace  of  two  months,  the  bijhop  Jhall  caufe  the  fame  ejfeclually 
to  be  done,  at  the  cojls  and  charges  of  fuch  clerk,  out  of  the 
profits  of  his  church  and  benefice,  by  authority  of  this  prefent 
Jlatute  \  caufing  fo  much  thereof  to  be  received,  as  Jhall  be  fuf- 
ficient for  fuch  reparation.  The  chancels  alfo  of  the  church 
they  Jhall  caufe  to  be  repaired  by  thofe  who  are  bound  thereunto, 
according  as  is  above  expreffed.  Alfo  we  do  injoin,  by  attejla- 
tion  of  the  divine  judgment,  the  archbijhops  and  bijhops  and 
'    other  inferior  prelates,  that  they  do  keep  in  repair  their  houfes 

"    and 
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md  other  edifices,  by  caujingfuch  reparations  to  be  made  as  they 
know  to  be  medful.     Athon.  112. 

That  all  clerks  fijall  take  care]  Under  which  general  ex- 
pfeflion  are  comprehended  curates  and  prebendaries  and 
all  others  having  any  ecclefiaftical  benefice  whatfoever. 
Id. 

Whereunto  they  JhaU  be  earnejlly  admonijhed  by  their  bijhops 
or  archdeacons]  And  this  hath  fometimes  been  done  by  a 
general  monition  throughout  the  diocefe,  or  deanry. 
Gibf.  751. 

Shall  neglefl  to  do  the  fame  for  the  fpace  of  two  months'] 
At  leaftj  to  fet  about  the  fame  :  for  it  may  be  that  fuch 
time  {hall  by  no  means  be  fufficient  for  the  finifhing 
thereof.     Id. 

Out  of  the  profits  of  his  church  and  benefice]  So  that  it  is 
lawful  for  the  ordinary  to  fequefter  the  fame,  for  the  ma- 
king of  fuch  reparations.     Id. 

Caufing  Jo  much  thereof  to  be  received]  And  fold  to  the 
beft  purchafer.     Id. 

As  Jhall  be  fufficient  for  fuch  reparation]  According  to  the 
difcretion  of  the  bifhop,  as  particular  occafions  require. 
The  general  practice  is  a  fifth  part.  And  if  the  party  is 
duTatisned,  he  may  appeal.     Athon.  112.     1  Still.  61. 

Mepham.  We  do  ordain,  that  no  inquifition  to  be  made 
concerning  the  defects  of  houfes  or  other  things  belonging  to  an 
ecdefiajlical  benefice,  (hall  avail  to  the  prejudice  of  another,  un- 
lefs  it  be  made  by  credible  perfons  fworn  in  form  of  law,  the 
party  inter ejled  being  firjl  cited  thereunto.  And  the  whole  fum 
ejlimated  for  the  defecls  of  houfes  or  other  things  belonging  to 
ecdefiajlical  benefices,  whether  found  by  inquifition,  or  by  way 
of  compofition  made,  the  diocefan  of  the  place  Jhall  caufe  to  be 
applied  to  the  reparation  of  fuch  defecls,  within  a  competent 
time  to  be  appointed  by  his  difcretion.     L»ind.  254. 

Inquifition  to  be  made]  Which  may  be  done,  not  only  at 
the  inftance  of  any  party  interefted,  but  alfo  by  the  judge 
himfelf  ex  officio.  For  the  ordinary,  without  any  appli- 
cation made  by  any  perfon,  may  caufe  the  houfes  of  the 
church  to  be  covenably  repaired  out  of  the  profits  of  the 
benefice.  And"  fuch  inquifition  as  aforefaid  may  be  made 
without  any  fame  of  the  defecls  preceding.     And   the 

reafon 
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reafon   is  becaufe  it  is  done,  not  for  deprivation  of  the 
parfon,  but  for  amendment  of  the  defects.     Id. 

Concerning  the  defecls  of  houfes  or  other  things  belonging  to 
an  ecclefiajlical  benefice]  That  is,  of  which  the  beneficed . 
perfon  hath  the  burden  and  charge  of  reparation ;  as  of 
the  chancel,  inclofures,  hedges,  ditches,  and  fuch  like. 
Id. 

Shall  avail  to  the  prejudice  of  another]  That  is,  of  the 
beneficed  perfon  himfelf,  if  he  be  living  j  or  of  his  exe- 
cutors or  adminiftrators,   if  he  be  dead.     Id. 

Unlefs  it  be  made  by  credible  perfons]  As  for  inftance, 
able  and  experienced  workmen  ;  as  alfo  clergymen,  hav- 
ing fkill  and  knowledge  in  fuch  matters,  who  are  ufually 
joined  with  laymen  in  the  mandates  for  fuch  inquifitions 
to  be  made.     Id. 

Sworn  inform  of  law]  That  is,  who  {hall  fwear,  that 
they  will  truly  make  inquifition,  without  hatred  or  fa- 
vour or  any  intereft  which  they  have  or  mall  have  there- 
in.    Id. 

The  party  inter efted  being  firjl  cited  thereunto]  And  if  the 
witnefles  of  the  party  fuing  for  dilapidations,  either  for 
favour,  or  becaufe  they  have  taken  the  work  to  be  done, 
or  have  had  a  promife  thereof,  mail  depofe  that  the  de- 
cays cannot  be  repaired  for  lefs  than  fuch  a  fum  ;  the 
defendant,  if  he  fhall  fee  caufe,  may  produce  witnefles  to 
the  contrary,  and  mail  be  allowed  to  carry  workmen  up- 
on the  premifTes  to  infpecl:  the  dilapidations,  and  may 
make  exceptions,  and  difprove  the  eftimate  (if  it  is  excef- 
five)  by  more  or  more  fkilful  workmen.  Clarke*  Tit. 
125. 

If  the  party  cited  doth  not  appear,  thro*  contumacy  j 
the  inquifition  neverthelefs  may  proceed.     Lind.  254. 

Or  by  way  of  compoftion  made]  For  the  parties  may  a- 
gree,  without  any  inquifition,  for  a  certain  fum  to  be  laid 
out  in  the  reparations.     Lind.  254.  ' 

The  diocefan  of  the  place  fiall  caufe  to  be  applied]  So  that 
hi$  inferior,  namely,  the  archdeacon,  cannot  by  this  con- 
ftitution  do  that  which  followeth.  For  albeit  the  arch- 
deacon may  admonim  the  perfon  beneficed  to  make  due 
reparation  ;   yet  the  bifhop  only  fhall  caufe  fo  much  of 
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the  profits  to  be  received,  as  may  be  fufHcient  for  making 
the  reparations.     Lind.  254. 

Shall  caufe  to  be  applied]  By  ecelefiaftical  cenfures  and 
other  lawful  remedy,  and  alfo  by  fequeftration  of  the  pro- 
fits.    Lind.   254. 

IVitbin  a  competent  time  to  be  appointed  by  his  difcretion] 
In  a  juft  and  reafonable  manner  ;  other  wife  the  party  may 
appeal*     Lind.  254. 

By  the  flatute  of  the  13  Eliz.  c.  10.  Where  divers  ec- 
clefiafiical perfons,  being  endowed  arid  poffefjed  of  ancient  pa- 
laces, manfion  houfes,  and  other  edifices  and  buildings  belonging 
to  their  ecclefiafiical  benefices  or  livings,  have  not  only  fufifered 
the  fame,  for  want  of  due  reparations,  partly  to  run  to  great 
tuin  and  decay,  and  in  fome  part  utterly  to  fall  down  to  the 
ground,  converting  the  timber,  leadi  andjhncs  to  their  own  be-r 
nefit  ;  but  alfo  have  made  deeds  of  gift,  colourable  alienations, 
and  other  conveyances  of  like  ejfecl,  of  their  goods  and  chattels 
in  their  life  time,  to  the  intent  and  of  purpofe  after  their  deaths 
to  defeat  and  defraud  their  fucceffors,  of  fuch  jujl  aclions  and 
remedies  as  otherwife  they  might  and  fhould  have  had  for  the 
fame  againjl  their  executors  or  adminijlrator's  by  the  laws  eccle- 
ftajlical  of  this  realm  -,  to  the  great  defacing  of  the  Jl ate  ecclefi- 
afiical, and  intolerable  charges  of  their  fucceffors,  and  evil  pre- 
cedent and  example  for  others,  if  remedy  be  not  provided :  It  is 
therefore  enabled,  that  if  any  archbijhop,  bijhop,  dean,  arch-, 
deacon,  provojl,  treafurer,  chaunter,  chancellor,  prebendary,  or 
dny  other  having  any  dignity  or  office  in  any  cathedral  or  colle- 
giate church  ;  or  if  any  parfon,  vicar,  or  other  incumbent  of 
any  ecclefiafiical  living  zvhereunto  belong  any  houfc  or  houfes,  or 
other  buildings,  which  by  law  or  cujlom  he  is  bound  to  keep  and 
maintain  in  reparation,— ——do  -make  any  deed  of  gift  or  a- 
lienation  or  other  like  conveyance  of  his  moveable  goods  or  chat- 
tels, to  the  intent  and  purpofe  aforefaid ;  the  fucceffor  of  him 
thai  Jhall  make  fuch  deed  of  gift  or  alienation,  Jhall  and  may 
commence  fuit,  and  have  fuch  remedy  in  any  ecclefiafiical  court 
of  this  realm,  competent  for  the  matter  againjl  him  or  them  to 
whom  fuch  deed  of  gift  or  alienation  jhall  be  fo  made,  for  the 
amendment  and  reparation  of  fo  much  of  the  faid  dilapidations 

I    and  decays,  or  juft  recampence  for  the  fame,  as  hath  happened 
by  his  facl  or  default ;    in  fuch  fort  as  he  might  or  ought  to 

I    have,  if  he  to  whom  fuch  deed  of  gift  or  alienation  Jhall  be  fo 

j    made,  were  executor  or  adminifirator  of  him  that  made  fuch 

1    deed  or  alienation. 
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Note,  here  is  no  appearance  of  this  ftatute  being  tem- 
porary :  neverthelefs  it  is  continued  as  temporary  by  the 
i  Ja.  c.  25.  and  further  by  the  21  Ja.  c.  28.  and  not 
further  indefinitely  (as  a  great  many  other  ftatutes  were) 
by  the  16  C.  c.  4.  So  that  upon  the  whole  there  may  per- 
haps be  fome  doubt,  whether  this  ftatute  is  now  in  force.. 

And  other  edifices  and  buildings']  Altho'  in  this  preamble, 
nothing  is  referred  to  as  dilapidation,  but  decayed  or  ruin- 
ous buildings  ;  yet  it  is  certain,  that  under  that  name  are 
comprehended  hedges,  fences,  ditches,  and  fuch  like;  and 
it  hath  been  particularly  adjudged  concerning  wood  and 
timber,  that  the  felling  of  them  by  any  incumbent  (other- 
wife  than  for  repairs  or  for  fuel),  is  dilapidation  ;  from 
which  he  may  be  reftrained  by  prohibition  during  his  in- 
cumbency, and  for  which  he  or  his  executors  are  liable 
to  be  profecuted,  after  he  ceafeth  to  be  incumbent.  Gibf. 
752.     2  Buljir.  279.     3  Bul/lr.  158. 

Jgainft  their  executors  or  admini/lrators]  'This  a£t  only 
makes  provifion  againft  the  particular  abufe  of  fraudulent 
deeds  to  defeat  the  fucceflbr,  after  the  incumbent  is  dead; 
but  by  the  rules  of  the  church  (as  appears  by  the  fore- 
going constitutions)  the  ordinary,  in  cafe  of  dilapidations, 
hath  a  right  to  take  cognizance  of  them,  during  the  life 
of  the  incumbent,  either  by  voluntary  inquifition,  or  up- 
on complaint  made  to  him ;  and  to  in  force  reparation  by 
fequeftring  of  the  profits,  or  by  ecolefiaftical  cenfures, 
even  to  deprivation.     Gibf.  753.      3  Inji.  204. 

Their  executors  or  admini/lrators']  In  a  fuit  for  dilapida- 
tions in  the  fpiritual  court,  the  executor  of  an  admini- 
ftrator prayed  a  prohibition,  upon  oath  that  he  had  no 
goods  of  the  firft  inteftate ;  and  the  court  agreed,  that  the 
executor  of  the  adminiftrator  is  not  liable,  unlefs  he  hath 
goods  of  the  firft  inteftate,  or  be  adminiftrator  of  goods 
not  adminiftred  by  fuch  adminiftrator  ;  upon  which,  the 
prohibition  was  granted,  and  ftood.  Gibf.  753.  3  Keb. 
619. 

By  the  laws  ecdcfiajlical  of  this  realm]  In  acknowledgment 
of  the  right  of  the  eccleiiaftical  courts  to  the  fole  cogni- 
zance in  the  cafe  of  dilapidations,  a  writ  of  confultation  is 
provided  in  the  regifter.     Gibf.  753. 

And  Sir  Simon  Degge  fays,  fuits  for  dilapidations  are 
raoft  properly  and  naturally  to  be  brought  in  the  fpiritual 
courts  ;  and  no  prohibition  lieth.  But  neverthelefs,  he 
fays,  the  fuccefibr  may  (if  he  will)  upon  the  cuftom  of 

England, 
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England,  have  a  fpecial  action  upon  the  cafe  againft  the 
dilapidator,  his  executors,  or  adminiftrators.  Deg.  p.  I. 
e.  8.     Watf.  c.  39.      1  Bac.  Abr.  63. 

So  in  the  cafe  of  Jones  and  Hill,  E.  2  IV.  An  a&ion 
upon  the  cafe  was  brought  by  a  parfon  for  dilapidations, 
againft  his  predeceffor  who  had  accepted  another  bene- 
fice, and  left  the  houfes  out  of  repair,  fetting  forth,  that 
by  the  cuftom  of  the  realm  he  ought  to  pay  to  the  fuc- 
ceflbr  fo  much  as  fhall  be  fufHcient  to  make  the  repara- 
tions, and  that  the  repairs  do  amount  to  fo  much  :  It  was 
moved  in  arreft  of  judgment,  that  this  action  doth  not 
lie :  And  of  that  opinion  was  Pollexfen  chief  juftice, 
who  tried  the  caufe,  and  was  of  the  fame  opinion  now, 
becaufe  it  was  merely  fuable  in  the  ecclefiaftical  court. 
And  tho'  the  cafe  of  Day  and  Hollington,  M.  3  Ja.  2.  was 
cited  as  adjudged  for  the  plaintiff  on  a  demurrer  ;  yet  the 
court  now  inclined  to  Pollexfen's  opinion.  But  the  cafe 
being  in  the  paper  to  be  argued  again,  and  Pollexfen  and 
Ventris  dying  in  the  mean  time,  and  the  cafe  being  ar- 
gued again  before  Powell  and  Rookeby  juftices,  they  gave 
judgment  for  the  plaintiff.  3  Lev.  268.  Finer.  Actions. 
G.  c.     Finer.   Dilapidations. 

Or  other  incumbent  of  any  ecdejiajiical  living]  In  the  cafe 
of  the  curate  of  Orpington,  H.  27  ^f  28  C.  2.  who  was 
appointed  by  the  impropriator,  and  licenfed  by  the  arch- 
bimop  as  ordinary ;  the  court  held,  that  being  but  curate 
at  will,  and  not  inftituted  and  inducted,  he  was  not  an  in- 
cumbent within  this  ftatute,  nor  liable  to  dilapidations  ; 
and  accordingly  prohibition  was  awarded  to  ftay  fuit 
againft  him  in  the  fpiritual  court.     3  Keb.  614. 

But  thefe  curates  are  included  within  the  aforefaid  con- 
ftitution  of  Othobon.     And  even  with  refpecl  to  this  fta- 
tute, it  feemech  that  this  adjudication  did  proceed  upon 
a  principle  at  leaft  doubtful,  namely,  that  fuch  curates 
are  but  curates  at  will.     In  the  cafe  of  curacies  augmented 
by  the  governors  of  queen  Anne's  bounty,  it  is  certain, 
by  the  ftatute  of  1  G.  ft.  2.  c  10.   that  they  are  perpe- 
tual cures  and  benefices.     And  as  to  the  reft,  it  feemeth 
moft  natural,  from  the  very  words  of  this  ftatute,  to  un- 
derftand  this  expreilion    [or  other  incumbent]     to   denote 
efpecially    perpetual   curates ;    for   archbifhops,    bimops, 
deans,  archdeacons,  chancellors,  prebendaries,  and  fuch 
I  like,  had  been  mentioned  before ;  and'  then  the  a<3:  goes 
1  on,  and  recites  parfons,  vicars,  or  other  incumbent  of  ayiy 
t  ecdejiajiical  living,  %vb$reunto  any  houfes  or  buildings  do  belong. 
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And  what  other  Incumbents  thefe  mould  be,  if  they  are 
not  perpetual  curates,   it  is  not  eafy  to  determine. 

As  hath  happened  by  his  fact  or  default]  This  ftatute,  in 
the  particular  cafe  of  a  fraudulent  conveyance,  fecms 
at  firft  fight  to  limit  the  fuit  to  the  dilapidations  that  have 
grown  in  the  time  of  the  laft  incumbent ;  which  (in 
cafe  his  prcdeceflbr  did  alfo  leave  dilapidations,  and  die 
infolvent)  cannot  be  known,  but  by  a  regular  furvey  of 
the  defects  at  his  firft  coming  in,  that  thereby  the  refpec- 
tive  dilapidations  of  the  two  predeceffors  may  be  diftin- 
guifhed.  But  in  other  cafes,  the  laft  incumbent,  or  his 
executors,  are  chargeable  with  the  whole  dilapidations  in 
vvhofe  time  i'oever  they  have  grown  ;  and  the  reafon  is, 
becaufe  he  had  the  fame  remedy  againft  the  executors  or 
adminiftrators  of  his  predeceflbr,  and  it  was  his  own  fault 
if  he  did  not  make  ufe  of  it.  Clarke.  Tit.  122.  And  if 
fuch  predeceffor  was  infolvent ;  he  accepted  the  benefice 
with  that  charge  and  incumbrance  upon  it. 

And  agreeably  to  this  general  rule  may  this  ftatute  alfo 
be  well  interpreted,  fo  as  to  make  this  claufe  [by  his  fait 
cr  default]  to  be  exclufive,  not  of  dilapidations  which 
have  grown  in  the  time  of  the  predeceflbrs  to  the  deceafed, 
but  of  fuch  as  may  have  grown  between  the  time  of  his 
deceafe,  and  the  profecution  for  them ;  that  is,  either  in 
the  time  of  the  vacation  of  the  benefice,  or  fince  the  time 
of  the  prefent  incumbent.     Gibf.  753,  4. 

By  the  14  Eliz.  c.  II.  All  funis  of  mztfty  to  be  recovered 
for  or  in  the  name  of  dilapidations,  by  fentence,  eompofttion, 
or  otherwife,  Jhall  ivithin  two  years  after  fuch  receipt ,  be  truly 
employed  upon  the  buildings  and  reparations,  in  refpett  whereof 
fuch  money  for  dilapidations  Jhall  be  paid  ;  on  pain  that  every 
perfon  fo  receiving  and  not  employing  as  aforefaid,  fpall  forfeit 
double  as  much  as  fo  (hall  be  by  him  received  and  not  employed; 
which  forfeiture  flwll  be  to  the  ufe  of  tht  queen  s  majejly,  her 
heirs  and  fucceffors.     f.  18. 

In  cafe  of  the  incumbent's  death  within  the  two  years, 
it  feemeth  that  the  fame  ought  to  be  paid  by  his  execu- 
tors to  the  fucceflor,  to  be  laid  out  by  him  (and  not  by 
the  executors)  in  repairs.     Gibf.  754. 

By  the  20  G.  2.  c.  52.  All  offences  of  dilapidations,  and 
all  proceedings  and  fentences  thereupon^  are  excepted  out  of  the 
general  pardon  granted  by  that  act, 
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Finally,  in  order  to  prevent  dilapidations^  and  to  en- 
courage the  building  and  keeping  of  the  houfes  in  good 
repair,  it  were  much  to  be  wifhed,  that  fuch  incumbents 
who  mall  repair  or  build,  where  there  is  great  occafion, 
in  fuch  manner  and  to  fuch  degrees  as  the  patron  and  or- 
dinary do  approve  upon  an  infpeciion  made,  might  be 
intitled  to  receive  back  fuch  proportion  of  the  expence, 
as  mould  be  affigned  and  limited  by  a  ftatute  to  that  pur- 
pofe,  to  be  paid  by  the  next  incumbent  to  their  executors, 
and  to  him  by  fucceilive  incumbents  ;  fo  far,  and  with 
fuch  gradual  diminutions,  as  the  law  fhpuld  think  fit  and 
proper.     Gibf.  754. 

DimifFory  letters.     See  SDgDiltfttiOtt* 
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*.    'PXlocefe  (from  SVo«*gs>,  feorfim  habito;)  fignifies  the  Diocefe,  what 

JL^  circuit  of  every  bifhop's  jurifdi£tion.  For  this 
realm  hath  two  forts  of  divifions;  one  into  fhires  or  coun- 
ties, in  refpect  of  the  temporal  ftate ;  and  another  into 
diocefes,  in  regard  to  the  ecclefiaftical  Hate.      1  Injl.   94. 

2.  The  bounds  of  diocefes  are  to  be  determined  by  Boundary. 
witneffes  and  records,  but  more  particularly  by  the  ad- 
ministration of  divine  offices.     To  which  purpofe,  there 

are  two  rules  in  the  canon  law :  In  one  cafe,  upon  a  dif- 
pute  between  two  bifhops  upon  this  head,  the  direction 
is,  that  they  proceed  in  the  buiinefs,  by  ancient  books-cr 
writings,  and  alfo  by  witneffes,  reputation,  and  other  fuf- 
ficient  proof:  In  the  other  cafe,  where  the  queftion  was, 
by  whom  a  church  built  upon  the  confines  of  two  diocefes 
mould  be  confecrated,  the  rule  laid  down  is,  that  it  mould 
be  confecrated  by  the  bifhop  of  that  city,  who  before  it 
was  founded,  baptized  the  inhabitants,  and  adminiftred 
to  them  other  divine  offices.     Gibf.  133. 

3.  The  jurifdiiftion  of  the  city  is  not  included  in  the  jurifdidion. 
name  of  diocefe.     So  faith  the  canon  law  :  And  accord- 
ingly, in  citations  to  general  vifitations,  directed  to  the 
clergy,  it  is  ordered  to  cite  the  clergy  of  the  city  and  dio- 
cefe. .  Gibf.  133. 

4.  A  bifhop  may  perform  divine  offices,  and   ufe  his  Bifliopin  an- 
epifcopal  habit,  in  the  diocefe  of  another,  without  leayl  ;  other's  diocefe. 
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but  he  may  not  perform  therein  any  a&  of  jurifdiclion, 
without  permiffion  of  the  other  bifhop.  Glbf.  133,  134. 
5.  A  clergyman  dwelling  in  one  diocefe,  and  beneficed 
in  another,  and  being  guilty  of  a  crime,  may,  in  differ- 
ent refpecls,  be  punifhed  in  both  :  That  is,  the  bifhop  in. 
whofe  diocefe  he  dwells,  may  profecute  him  ;  but  the 
ffentence,  fo  far  as  it  affecb  his  benefice,  mttft  be  carried 
into  execution  by  the  other  bifhop.     Gibf  134. 


NOtwifhftanding  the  fratute  of  provifors,  and  divers 
other  ftatutes  againfl  the  papal  incroachments  up- 
on the  ecclefiaftical  jurifdi&ion  in  this  realm,  the  pope's 
power  ftill  prevailed  againfl:  all  thofe  ftatutes ;  and  parti- 
cularly in  the  matter  of  difpenfations,  which  was  one- 
great  branch  of  the  revenue  of  the  apoftolick  fee. 

But  by  the  ftatute  of  the  25  H.  8.  c.  21.  it  is  enacted, 
that  no  per/on  Jhall  fue  to  the  bijhop  or  fee  of  Rome,  or  to  any 
per f on  having  or  pretending  any  authority  by  the  fame,  for  li- 
cences, difpenfations,  compofitions,  faculties,  grants,  refcripts, 
delegacies,  or  any  other  Inflruments  or  writings,  for  any  caufe 
or  matter  for  which  any  licence,  difpenfatlon,  tompofition,  fa- 
culty, grant,  refcript,  delegacy,  infirument,  or  other  writing 
hath  been  ufed  to  be  obtained  at  the  fee  of  Rome,  or  by  autho- 
rity thereof,  or  of  any  prelates  of  this  realm  ;  or  that  in  caufes 
of  neceffity  may  lawfully  be  granted  without  offending  the 
laws  of  god  :  but  the  fame,  neceffary  for  the  king  and  his 
fubjecls,  upon  due  examination  of  the  caufes  and  qualities  of  the , 
ferfons  procuring  the  fame,  Jhall  be  granted  within  the  realm 
and  not  elfewhere,  in  manner  following,  and  none  other- 
wife  ;  that  is,  The  archbijhop  of  Canterbury  Jhall  have  power 
by  his  difcretion,  to  grant  by  an  infirument  under  his  feal, 
unto  the  king,  his  heirs  and  fuccejfors,  as  well  all  Juch  li- 
cences, dipenfations,  compofitions,  faculties,  grants,  refcripts, 
delegacies,  inflruments,  and  all  other  writings,  for  caufes  not 
being  contrary  to  the  laws  of  god,  as  have  been  ufed  to  be 
obtained  by  the  king  or  any  of  his  fubjecls  at  the  fee  of  Rome, 
or  any  perfon  by  authority  of  the  fame ;  and  all  other  licences, 
difpenfations,  faculties,  compofitions,  grants,  refcripts,  delega- 
cies, inflruments,  and  other  writings,  upon  all  fuch  matters  as 
Jhall  be  convenient  and  neceffary  to  be  had,  for  the  honour  and 
furety  of  the  king,  and  the  tvealth  and  profit  of  the  realm :  fo 

that 
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that  the  faid  archbijhop  in  no  wife  Jhall  grant  any  difpenfation, 
licence,  refcript,  or  any  other  vjriting  afore  rehearfed,  for  any 
caufe  repugnant  to  the  laic  of  god.     f.  3. 

And  the  faid  archbijhop,  after  due  examination  of  the 
caufes  and  qualities  of  the  perfons  procuring  the  fame,  Jhall 
have  pozuer  by  himfelf,  or  by  his  fufficient  and  fubjiantial  com- 
miffary or  deputy,  by  his  difcrction  from  time  to  time  to  grant 
and  difpafe  by  an  injlrument  under  the  name  and  feal  of  the 
faid  archbijhop,  to  any  of  the  kings  fubjecls,  all  manner  of 
licences,  difpenfations,  faculties,  compofitions,  delegacies,  re- 
fcripts,  inflruments,  or  other  writings,  for  any  fuch  caufe  or 
matter,  whereof  heretofore  the  fame  have  been  accujlomed  to 
be  had  at  the  fee  of  Rome,  or  by  the  authority  thereof,  or  of 
any  prelate  of  this  realm,     f.  4. 

Neverthelejs,  the  faid  archbijhop  or  his  commiffary  Jhall  not 
grant  any  other  licence,  difpenfation,  compofition,  faculty,  wri- 
ting, or  injlrument,  in  cajes  unwont  and  not  accujlomed  to  be 
bad  at  the  court  of  Rome,  nor  by  authority  thereof,  nor  by  any 
prelate  of  this  realm,  until  the  king  or  his  council  ft jail  be 
advertifed  thereof,  and  determine  whether  the  fame  Jhall  com- 
monly pafs  as  other  difpenfations  faculties  or  other  writings  Jhall 
or  no ;  on  pain  that  the  grantors  Jhall  make  fine  at  the  king's 
will :  and  if  it  be  determined  by  the  king  or  his  council  that  the 
fame  Jhall  pajs,  then  the  faid  archbijhop  or  his  commiffary, 
having  licence  of  the  k'rng  by  his  bill  affigncd,  Jhall  difpenfe 
witlf  them  accordingly,      f.  5. 

Provided,  that  no  difpenfation,  licence,  faculty,  or  other  re- 
fcript or  writing  to  be  granted  by  the  faid  archbijhop  or  his 
commiffary,  being  of  fuch  importance,  thai  the  tax  for  the  ex- 
p£dition  thereof  at  Rome  extended  to  the  Juts  of  \\  or  above, 
jhall  in  any  wife  be  put  in  execution,  till  it  be  confirmed  by  the 
king  under  the  great  feal,  and  inrolled  in  the  chancery,  in 
a  roll  by  a  clerk  to  be  appointed  for  the  fame  ;  and  this  afit 
Jhall  be  a  fufficient  warrant  to  the  chancellor  or  keeper  of  the 
great  feal,  to  confirm  in  the  king's  name  the  forefaid  writings 
paffed  under  the  faid  archbijhop' s  feal,  by  letters  patents  in  due 
form  to  be  made  under  the  great  feal :  remitting  as  well  the 
faid  writing  under  the  archbijhop^  feal,  as  the  J  aid  confirma^ 
tien  under  the  great  feal,  to  the  parties  from  time  to  time  pro- 
curing for  the  fame.  And  all  fuch  licences,  difpenfations,  and  ■ 
other  writings,  for  the  expedition  whereof  the  faid  taxes  to  be 
faid  at  Rome  were  under  4  1,  which  be  matters  of  no  great 
importance,  Jhall  pafs  only  by  the  archbijhop 's  feal,  and  Jhall 
not  of  any  neceffty  be  confirmed  by  the  great  feal,  nnlefs  the 
procurers  thereof  defire  to  have  them  fo  confirmed ;  in  which 
eafi  they  jhall  pay  for  the  faid  great  feal,  to  the  ufe  of  the 
K  4  king, 
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king)  5  s  and  not  above 9  over  and  befides  fuch  taxes  as  Jhall  be 
hereafter  limited  fir  the  making,  writing,  regiflring,  confirm- 
ittg  and  i nr oiling  of  fuch  licences  confirmations  and  writings 
under  the  faid  tax  of  4I.     f.  6. 

And  every  fuch  licence,  difpenfation,  compofition,  faculty , 
rcfript,  and  writing,  for  fuch  caufes  as  the  tax  was  wont  to 
he  4I  or  above,  fo  granted  by  the  archbifhop,  and  confirmed 
wider  the  great  feal ;  and  all  other  licences,  difpenfations,  fa- 
culties, refcriptst  and  writings  to  be  granted  by  the  archbifhop, 
whereunto  the  great  feal  is  not  limited  of  necejfity  to  be  put,  by 
reafon  that  the  tax  of  them  is  under  4  1  ;  Jl>all  be  as  effetlual 
in  the  law,  as  if  they  had  been  obtained  of  the  fee  of  Rome, 
$r  of  any  other  perfon  by  authority  thereof,  without  any  revo-- 
cation  or  repeal  thereof  to  be  had.     f.  j. 

And  all  children  procreated  after  folemnisation  of  any 
marriage  to  be  had  by  virtue  of  fuch  licences  or  difpenfa* 
■tions,  Jhall  be  iahn  to  be  legitimate,  in  all  courts  as  well  Jpi-r 
ritual  as  temporal,  and  in  all  other  places,  and  Jhall  inherit  the 
inheritance  of  their  parent:  and  ancejhrs.      f.  8. 

And  the  archbijhep  Jhall  conflitute  a  clerk,  who  jhall  write 
and  regijler  every  fuch  licence,  difpenfation,  faculty,  writings 
or  other  infirument  to  be  granted  by  the  faid  archbifhop  ;  and 
jhall  find  parchment,  .  wax-,  and  fdken  laces  convenient  for  the 
fame  \  and  jhall  take  for  his  pains  fuch  fums  as  are  in  this 
aCt  hereafter  limited :  And  the  king,  by  letters  patents  under 
the  great  feal,  fall  conflitute  one  fiufficient  clerk,  being  learned 
in  the  courfe  of  the  chancery,  who  jhall  always  be  attendant 
ubon  the  lord  chancellor  or  keeper  of  the  great  feal ;  and  jhall 
piake,  tvriie,  and  inroll  the  confirmations  of  all  fuch  licences^ 
difpenfation: ■-  injlrumenisy  or  other  writings,  as  jhall  be  thither 
h  ought  under  the  arclAnfnop's  feal,  there  to  be  confirmed  and. 
inr oiled ;  and  jnall  alfo  intitle  in  his  books,  and  inroll  of  re- 
cord^  fuch  other  writings  as  jhall  thither  be  brought  under  the 
urchbift?op's  feal,  not  to  he  confirmed ;  taking  for  his  pains  the 
fums  in  this  acl  hereafter  appointed.  And  as  well  the  faid 
clerk  appointed  by  the  archbijhop,  as  the  clerk  appointed  by  the 
king.,  JJjall  fubferibe  their  names  to  every  fuch  licence,  dijpen-r 
jaiion,  faculty,  or  other  writing,  that  jhall  come  to  their  hands 
io  be  vjriiten,  7nadei  granted-,  fealed,  confirmed^  regijlred^ 
■qnd  inr -oiled.     {.  9. 

And  there  fliall  be  two  books  made  of  one  tenor,  in  which 
II  be  contained  the  taxes  of  all  cuftomable  difpenfatioriSj 
faculties,  licences,  and  other  writings  zvont  to  be  fped  at  Rome; 
yjhich  book,  and  every  leaf  of  thofe  books,  and  both  fides  of 
every  leaf  jhall  he  fubferibed  by  the  archbijhop  of  Canterbury % 
fke  icrd  cbanc. !!:■■-  the  lord  treafurery  and  the  tW9  chief  juf 
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tices ;  to  which  books  all  fuiters  for  difpenfations,  faculties, 
licences,  and  other  writings  afore  rehearfed,  jhall  have  recourfe 
if  they  require  it ;  and  one  of  the  faid  books  Jhall  remain  in  the 
hands  of  the  faid  clerk  to  be  appointed  by  the  archbifhop,  and 
the  other  to  remain  with  the  clerk  of  the  chancery  to  be  ap- 
pointed by  the  king  ;  which  clerk  of  the  chancery  Jhall  alfo 
intitle  and  note  particularly  and  daily  in  his  book  ordained 
for  that  purpofe,  the  number  and  qualities  of  the  difpenfations* 
faculties,  licences,  and  other  writings,  which  Jhall  be  fealed 
only  with  the  feal  of  the  archbijloop,  and  alfo  which  Jhall  be 
j'ealed  with  the  faid  feal  and  confirmed  with  the  great  feal,  f. 
II. 

And  no  man  fuing  for  difpenfations,  faculties,  licences,  or 
ether  writings,  which  were  wont  to  be  fped  at  Rome,  Jhall 
pay  any  more  for  the  fame,  than  Jhall  be  limited  in  the  faid 
duplicate  books  of  taxes-,  only  compofitions  excepted,  cf  which, 
being  arbitrary,  no  tax  can  be  made,  wherefore  the  tax  thereof 
jhall  be  fet  and  limited  by  the  difcretion  of  the  faid  arch- 
bifcop  and  the  lord  chancellor  or  lord  keeper  of  the  great  feal ; 
and  fuch  as  exacl  or  receive  of  any  fuiter  more  than  Jhall  be 
contained  in  the  faid  books  of  taxes,  Jhall  forfeit  ten  times  as 
.  jnuch,  half  to  the  king,  and  half  to  him  that  JJiail  fue.     f.  I2> 

And'  the  faid  tax  Jhall  be  employed  and  ordered  as  hereafter 
enfueth ;  that  is,  if  the  tax  extend  to  4  1  or  above,  by  reafon 
whereof  the  writing  which  Jhall  pafs  by  the  arebbijbop's  feal 
tnujl  be  confirmed  by  the  appenfion  of  the  great  J'eal,  the  Jame 
jhall  be  divided  into  three  parts  y.  two  parts  whereof  Jhall  be 
divided  into  four,  of  which  three  parts  Jhall  go  to  the  king* 
and  the  remaining  fourth  part  Jhall  be  divided  into  three , 
whereof  the  chancellor  or  lord  keeper  Jhall  have  two,  and  the 
faid  clerk  of  the  cha?icery  one.  And  the  remaining  third  part 
of  the'  whole  tax  Jhall  be  divided  into  three  ;  vjhereof  the  arth- 
bijhop  Jhall  have  two,  and  his  officers  one,  which  one  part  Jhall 
be  divided  equally  bctiueen  the  faid  clerk  or  regifler,  and  the 
archbiflwp's  commijfary  appointed  to  Jeal  the  faid  injlruments* 
f.  13. 

If  the  tax  be  wider  4 1,  and  not  tinder  40  s,  then  the  faid 
tax  Jhall  be  divided  into  three  parts  as  is  aforefaid,  whereof 
the  king  [hall  have  two  parts,  abating  3  s  4  d  which  Jhall  be 
to  the  faid  clerk  of  the  chancery  for  his  trouble ;  and  the  arch<- 
bifoop  and  his  officers  fiall  have  the  third  part,  of  which  the 
archbijhop  fnall  have  one  moiety,  and  his  faid  clerk  and  com* 
jnififary  the  other  moiety  equally  betwixt  them.  And  if  the  tax 
be  under  40  s,  and  not  under  26  s  8d;  it  Jliall  be  divided 
into  two  parts,  whereof  one  Jhall  be  to  the  king,  deducling  2  s 
for  fhf  faid  clerk  of  the  chancery  for  his  pains ;  and  the  other 
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Jhall  be  to  the  archbijhop  and  his  officers,  whereof  the  arch- 
bijhop Jhall  have  one  moiety,  and  his  faid  clerk  and  corarrr.Jjary 
the  other  ?noiety  equally  betwixt  them.  And  if  the  tax  be  under 
26  s  8d,  and  not  under  20  s;  the  fame  Jhall  be  divided  into 
two  parts,  whereof  the  king  Jlja/l  have  one,  abating  2 s  to  the 
faid  clerk  of  the  chancery  ;  and  the  archbijhop  and  his  faid  clerk 
and  commifjary  Jlmll  have  the  other  part  equally  amongjl  them. 
And  if  the  tax  be  under  20  s ;  the  fame  Jhall  he  to  the  faid 
tommiffary^  clerk  of  the  archbijhop,  and  clerk  of  the  chancery 
equally  among  ft.  them.     f.  14. 

Provided,  that  this  acl  Jhall  not  be  prejudicial  to  the  arch- 
bijhop  of  York,  or  to  any  bifhop  of  this  realm  ;  but  that  they 
maf  lawfully  difpenfe  in  all  cafes,  in  which  they  were  wont  to 
difpenfe  by  the  common  law  or  cujlom  of  the  realm  before  the 
making  of  this  acl.     f.  15. 

And  if  it  happen  that  the  fee  of  the  archbijhoprick  of  Can** 
ierbury  Jhall  be  void;  then  fuch  licences,  difpenjations,  facul- 
ties, injhruments,  and  other  writings  Jhall,  during  the  vaca- 
tion, be  granted  under  the  name  andfeal  of  the  guardian  of  the 
fpiritualties.     f.  16. 

And  if  the  archbijhop  or  guardian  of  the  fpiritualties  Jhall 
fefufe  or  deny  to  grant  any  licences,  difpenjations,  faculties, 
injlruments,  or  other  writings,  to  any  perfon  that  ought,  upon 
a  good  jujl  and  reafonable  caufe  to  have  the  fame ;  then  the 
chancellor  of  England,  or  the  lord  keeper  of  the  great  feal,  on  com- 
plaint thereof  made,  Jhall  direel  the  kings  writ  to  the  faid  arch- 
bijhop or  guardian,  enjoining  him  upon  a  certain  pain  therein 
to  be  limited,  that  he  Jhall  in  due  form  grant  the  fame,  or  elfe 
Jignify  to  the  king  in  the  court  of  chancery  at  a  certain  day,  for 
what  taufe  he  refufed  to  grant  the  fame  ;  and  if  it  Jhall  ap- 
pear to  the  faid  chancellor  or  lord  keeper,  upon  fuch  certificate, 
that  the  caufe  of  refufal  was  reafonable  jufl  and  good,  then  it 
fo  being  proved  by  due  Jearch  and  examination  Jhall  be  admitted 
and  allowed.  And  if  it  Jhall  appear  upon  the  faid  certificate^ 
that  the  caufe  of  refufal  was  not  jujl  and  reafonable,  then  the 
king  being  thereof  informed,  after  due  examination  had  that 
the  fame  may  be  granted  without  offending  the  law  of  god,  Jhall 
have  power  to  fend  his  writ  of  injunction  under  the  great  feal 
out  of  the  chancery,  commanding  the  archbijhop  or  guardian  ta 
make  grant  thereof,  by  a  certain  day,  and  under  a  certain  pain 
in  the  faid  writ  to  be  contained.  And  if  the  faid  archbijhop] 
gr  guardian,  after  receipt  of  the  faid  writ,  refufe  or  deny  to 
gtant  the  fame  as  enjoined  by  the  faid  writ,  and  Jhew  no  jujl 
taufe  why  he  Jhould  do  Jo  ;  then  he  Jhall  forfeit  fuch  pain  and 
penalty  as  frail  be  limited  and  exprejfed  in  the  faid  writ  of  in-s 
junclion.     And  the  king  may  give  power  by  commijfion  under 
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the  great  feat,  to  two  fuch  fpiritual  prelates  or  per  Jons  as  will 
Jo  and  grant  the  fame.     f.  17. 

And  if  any  perfon  jhall  fue  to  the  court  or  fee  of  Rome,  or 
to  any  perfon  claiming  authority  by  the  fame,  for  any  licence, 
faculty,  difpenfation,  or  other  thing  contrary  to  this  acl,  or 
put  the  fame  in  execution,  or  attempt  to  do  any  thing  contrary 
to  this  ad;  he  Jhall  incur  a  praemunire,  f.  22.  And  by 
the  13  Eliz.  c.  1.  f.  3.  he  (hall  he  guilty  of  high  treafon. 

Without  offending  the  laws  of  god]  By  this  claufe  the 
archbifhop  was  reftrained  from  granting  difpenfations  of 
feveral  kinds  which  the  popes  ufually  granted,  and  in 
other  countries  do  ftill  grant;  as,  for  marriages  within 
the  degrees  prohibited,  for  an  alien  who  underftandeth 
not  our  mother  tongue  to  have  a  benefice,  and  (before 
the  ftatutes  of  diffolution)  for  an  appropriation  of  a  be- 
nefice with  cure  to  a  nunnery.     Gihf  89.     Hob.  148. 

In  manner  following,  and  none  other  wife]  The  kings  of 
England  from  time  to  time,  in  every  age,  before  the  time 
of  Henry  the  eighth,  have  ufed  to  grant  difpenfations  in 
caufes  ecclefiaftical.     God.  108. 

And  notwithstanding  this  negative  claufe,  it  hath  been' 
held  and  allowed,  in  the  cafe  of  Colt  and  Glover,  M.  10 
fa.  that  the  king  is  not  thereby  reftrained  from  granting 
difpenfations  ;  but  that  his  authority  remains  full  and  per- 
fect as  before,  and  he  may  ftill  grant  them  as  kingj  for  all 
ads  of  juftice  and  grace  flow  from  him.  Before  which 
time,  the  like  had  been  declared,  in  the  cafe  of  Armiger 
and  Holland,  H.  39  Eliz.  that  the  king  by  the  preroga- 
tive he  had  at  common  law,  might  grant  fiich  a  difpen- 
fation as  was  then  under  debate,  namely,  to  hold  a  bene* 
fice  in  commendam  without  the  archbiihop  ;  this  ftatute 
only  transferring  the  authority  of  the  bifhop  of  Rome  to 
the  archbifliop,  but  not  intending  to  take  away  from  the 
king  (who  is  not  named  in  the  ftatute)  the  ancient  pre- 
rogative of  the  crown.  Which  refolution  is  more  dif- 
tin&ly  delivered  by  Moore  ;  that  in  cafes  where  the  arch- 
bifhop had  not  authority  given  him  by  this  ftatute,  the 
king  might  grant  difpenfations  as  the  pope  had  done, 
becaufe  the  papal  authority  was  transferred  to  the  crown  ; 
but  that  all  difpenfations  which  this  ftatute  enables  the 
archbifhop  to  grant,  are  neceffarily  to  be  paffed  in  the 
form  directed  by  the  ftatute.  Since  both  which  cafes,  it 
hath  been  delivered,  in  the  cafe  of  Evans  and  Afmithe, 
{Palm.  457.)  that  this  ftatute  gives  the  archbifhop  a  powe* 
concurrent  with  the  power  which  the  king  had  and  ftill 

hath 


J4o  2Dtfpenfat^ou* 


hath  at  common  law  ;  and  that  a  difpenfation  granted  by 
the  king,  or  by  the  archbifliop,  is  good  ;  and  altho'  this, 
as  the  other  two,  is  delivered  in  the  cafe  of  a  commen- 
dam,  yet  this  declaration  of  a  power  in  the  king,  not- 
withstanding the  negative  claufe  in  the  Statute,  feems  to 
be  general  as  to  all  other  difpenfations.  [How  juStly  or 
rcafonably  delivered,  Dr  Gibibn  fays,  he  will  not  pretend 
to  affirm.]     Gibf.  88 

After  due  examination']  After  which,  if  the  archbifliop 
affirm  the  caufe  juft,  there  fhall  be  no  exception  or  aver- 
ment by  the  court  or  by  the  party  againft  it.  But  in  cafe 
he  deny  to  difenfc  with  any  perfon,  who  upon  a  good  juft 
and  reafonable  caufe  ought  to  have  a  difpenfation  j  a  re- 
medy is  provided  in  the  following  part  of  the  a£t.  Hob, 
158. 

Inrolled  In  the  chancery]  Which  inrollment  is  not  a  ne- 
CcfFary  condition,  fo  as  to  render  the  difpenfation  null 
without  it ;  but  the  neglect  is  a  contempt  in  the  clerk  ; 
who  alfo  ought  to  enter  it  at  length  in  a  roll,  and  not 
a  paper  book  or  by  way  of  memorandum.  Dyer  233. 
Mo.  447. 

After  folemnization  of  any  marriage  to  be  had  by  virtue  of 
fuch  licences  or  difpenfations]  And  by  the  marriage  act  of 
the  26  G.  2.  c.  33.  the  archbifliop  of  Canterbury's  right 
©f  granting  fpecial  licences  of  marriage  is  particularly  re- 
served to  him. 

Cufiomable  difpenfations]  Among  thefe  is  the  right  of 
conferring  degrees  of  all  kinds,  for  which  faculties  had 
been  cuftomarily  grantable,  and  which  this  aft  hath  veil- 
ed in  the  archbiShop  of  Canterbury.  Which  power,  as  it 
hath  not  been  abrogated,  or  touched,  by  any  Succeeding 
law,  fo  it  hath  been  exercifed  by  the  Succeeding  archbi- 
fhops,  as  a  right  vefted  in  their  fee  by  no  lefs  than  parlia- 
mentary authority  ;  to  which  authority,  as  conveyed  by 
the  act,  fpecial  reference  is  made  in  the  body  of  every  fa- 
culty that  is  granted  upon  this  head.     Gibf  91. 

Or  to  any  bijhop  of  this  realm]  The  canonifts  are  much 
divided  about  the  power  of  bifhops  in  the  point  of  dif- 
penfing ;  but  the  Glofs  fays,  the  more  common  opinion 
is,  that  a  bifosp  may  difpenfe  whercfoever  it  is  not  fund  to  be. 
prohibited;  and,  generally,  wheresoever  a  difpenfation  is 
mi  prohibited,  it  is   under/load  to  be  permitted:   which  difj 
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pertfatioris  feem  to  refer  chiefly  to  canonical  defefis,   and 
irregularities  of  that  kind.     Gibfg2. 

By  the  feveral  ftamp  acts;  every  difpenfation  or  fa- 
culty from  the  archbifhop  of  Canterbury  or  mafter  of  the 
faculties,  fhall  be  on  a  treble  40  s  ftamp. 


WittzntztSi 

I.  Laws  againji  dijfenters. 

II.  How  far  mitigated,  by  the  att  of  toleration*  or 

other  alls. 

I.  haws  againji  dijfenters. 

I.  Can.  9.  "^TTHoever  fhall  feparate  themfelves  from  theCanonu 

VV  communion  of  faints,  as  it  is  approved 
by  the  apoftles  rules,  in  the  church  of  England  ;  and 
combine  themfelves  together  in  a  new  brotherhood  ;  ac- 
counting the  chriftians  who  are  conformable  to  the  doc- 
trine government  rites  and  ceremonies  of  the  church  of 
England,  to  be  profane  and  unmeet  for  them  to  join 
with  in  chriftian  profeflion  :  let  them  be  excommuni- 
nated  ipfo  facto,  and  not  reftored  but  by  the  archbifhop, 
after  their  repentance  and  publick  revocation  of  fuch  their 
wicked  errors. 

Can.  10.  Whoever  ftiall  affirm,  that  fuch  minifters  as 
refufe  to  fubfcribe  to  the  form  and  manner  of  god's  wor- 
fhip  in  the  church  of  England  prefcribed  in  the  commu- 
nion book,  and  their  adherents,  may  truly  take  unto 
them  the  name  of  another  church  not  eftablifhed  by  law ; 
and  dare  prefume  to  publifh  it,  that  this  their  pretended 
church  hath  of  long  time  groaned,  under  the  burden  of 
certain  grievances  impofed  upon  it  and  upon  the  members 
thereof  before  mentioned,  by  the  church  of  England  and 
the  orders  and  conftitutions  therein  by  law  eftablifhed  : 
let  them  be  excommunicated,  and  not  reftored  until  they 
repent,  and  publickly  revoke  fuch  their  wicked  errors. 

Can.   11.    Whoever  fhall  affirm  or  maintain,  that  there 
are  within  this  realm  other  meetings  aflemblies  or  con- 
gregations of  the  king's  born  fubjeds,  than  fuch  as  by 
4  the 
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the  laws  of  this  land  are  held  and  allowed,  which  may 
rightly  challenge  to  themfelves  the  name  of  true  and  law- 
ful churches  :  let  him  be  excommunicated,  and  not  re- 
ftoredbut  by  the  archbifhop,  after  his  repentance  and  pub- 
lick  revocation  of  fuch  his  wicked  errors. 

Can.  12.  Whoever  fhall  affirm,  that  it  is  lawful  for 
any  fort  of  minifters  and  lay  perfons,  or  either  of  them,  to 
join  together  and  make  rules  orders  or  conftitutions  in 
caufes  ecclefiaftical,  without  the  king's  authority,  and 
fliall  fubmit  themfelves  to  be  ruled  and  governed  by  them: 
let  them  be  excommunicated  ipfo  facto,  and  not  be  re- 
ftored  until  they  repent,  and  publickly  revoke  thofe  their 
wicked  and  anabaptiftical  errors. 

Can.  71.  No  minifter  (hall  preach  or  adminifter  the 
holy  communion  in  any  private  houfe ;  except  it  be  in 
times  of  necefiity,  when  any  being  either  fo  impotent,  as 
he  cannot  go  to  the  church,  or  very  dangeroufly  fick, 
are  defirous  to  be  partakers  of  the  holy  facrament :  upon 
pain  of  fufpenfion  for  the  firft  offence,  and  excommuni- 
cation for  the  fecond.  Provided,  that  houfes  are  here  re- 
puted for  private  houfes,  wherein  are  no  chapels  dedicated 
and  allowed  by  the  ecclefiaftical  laws  of  this  realm.  And 
provided  alio,  under  the  pains  before  exprelTed,  that  no 
chaplains  do  preach  or  adminifter  the  communion  in  any 
other  places,  but  in  the  chapels  of  the  faid  houfes  ;  and 
alfo  that  they  do  the  fame  very  feldom  upon  fundays  and 
holidays :  fo  that  both  the  lords  and  matters  of  the  faid 
houfes,  and  their  families,  fhall  at  other  times  refort  to 
their  own  oarifh  churches,  and  there  receive  the  holy  com- 
munion at  the  leaft  once  every  year. 

Can.  72.  No  minifter  or  minifters  fhall,  without  the  li- 
cence and  direction  of  the  bifhop  firft  obtained  under  his 
hand  and  feal,  appoint  or  keep  any  folemn  fafts,  either 
publickly  or  in  any  private  houfes,  other  than  fuch  as  by 
law  arc,  or  by  publick  authority  fhall  be  appointed  j  nor 
fhall  be  wittingly  prefent  at  any  of  them  :  under  pain  of 
fufpenfion  for  the  firft  fault,  of  excommunication  for  the 
fecond,  and  of  depofition  from  the  miniftry  for  the  third. 
Neither  fhall  any  minifter,  not  licenfed  as  is  aforefaid,  pre- 
fume  to  appoint  or  hold  any  meetings  for  fermons,  com- 
monly termed  by  fome  prophecies  or  exercifes,  in  market 
towns  or  other  places  ;  under  the  faid  pains :  nor  with- 
out fuch  licence  to  attempt,  upon  any  pretence  whatfo- 
ever,  either  of  pofTeflion  or  obfeffion,  by  fafting  and  pray- 
er to  caft  out  any  devil  or  devils ;  under  pain  of  the  im- 
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putation  of  impofture  or  cofenage,  and   depofition  from 
the  miniftry. 

Can.  73.  Forafmuch  as  all  conventicles  and  fecret  meet- 
ings of  priefts  and  minifters,  have  been  everjuftly  accounted 
very  hurtful  to  the  ft  ate  of  the  church  wherein  they  live  j 
we  do  ordain,  that  no  priefts  or  minifters  of  the  word  of 
god,  nor  any  other  perfons,  mall  meet  together  in  any 
private  houfe,  or  elfewhere,  to  confult  upon  any  matter  or 
eourfe  to  be  taken  by  them,  or  upon  their  motion  or  di- 
rection by  any  other,  which  may  any  way  tend  to  the 
impeaching  or  depraving  of  the  doctrine  of  the  church  of 
England,  or  of  the  book  of  common  prayer,  or  of  any 
part  of  the  government  and  difcipline  now  eftablifhed 
in  the  church  of  England  ;  under  pain  of  excommunica- 
tion ipfo  facto. 

2.  By  the  i  El.  c.  2.  All  perfons  mail  diligently  and  Not  retorting  te 
faithfully,  having  no  lawful  or  reafonable  excufe  to  bechurcb* 
abfent,  endeavour  themfelves  to  refort  to  their  parifh  church 
©r  chapel  accuftomed,  or  upon  reafonable  let  thereof,  to 
feme  ufual  place  where  common  prayer  and  fuch  fervice 
of  god  mail  be  ufed  in  fuch  time  of  let,  upon  every  fun- 
day  and  other  days  ordained  and  ufed  to  be  kept  as  holi- 
days, and  then  and  there  to  abide  orderly  and  foberlyj 
during  the  time  of  the  common  prayer  preaching  or  other 
fervice  of  god  there  to  be  ufed  and  miniftred  ;  on  pain  of 
punifhment  by  thecenfures  of  the  church,  and  alio  on 
pain  of  forfeiting  12  d  for  every  fuch  offence,  to  be  le- 
vied by  the  churchwardens  to  the  ufe  of  the  poor,  of  the 
goods  lands  and  tenements  of  fuch  offender  by  way  of 
diftrefs.    f.  14. 

And  by  the  23  El.  c.  1.  Every  perfon,  above  the  age 
of  fixteen  years,  which  fhall  not  repair  to  fome  church 
chapel  or  ufual  place  of  common  prayer,  but  forbear  the 
fame  contrary  to  the  1  EL  c.  2.  fhall  forfeit  20 1  a  month; 
and  if  he  fhall  forbear  the  fame  for  twelve  months,  he 
ihall,  after  certificate  thereof  made  in  writing  into  the 
court  of  king's  bench,  by  the  ordinary  of  the  diocefe,  a 
judge  of  ailiie,  or  juftice  of  the  peace  of  the  county  where 
the  offender  fhall  dwell,  be  bound  with  two  fureties  in 
200  1  at  leaft  to  the  good  behaviour,  and  fo  to  continue 
bound  until  he  do  conform,     f.  5. 

And  if  any  perfon  or  perfons,  body  politick  or  corpo- 
rate, fhall  keep  or  maintain  any  fchoolmafter  which  fhall 
not  repair  to  church  as  is  aforefaid  or  be  allowed  by  the 
bifhop  or  ordinary  of  the  diocefe  j  they  fhall  forfeit  10 1 
a  month.  Provided,  that  no  fuch  ordinary,  or  their  mi- 
nifters, 
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nifrcrs,  fhrill  take  any  thing  for  the  faid  allowance.     And 
fuch  fchoolmaftcr  or  teacher  prefuming  to  teach  contrary 
to  this  a£t,  fhall  be  difabled  to  be  a  teacher  of  youth,  and 
-    be  imprifoned  for  a  year.     f.  6*  7. 

And  by  the  29  El.  c.  6.  Every  fueh  offender  in  not  re- 
pairing to  divine  fervice,  but  forbearing  the  fame  contrary 
to  the  23  EL  c.  1.  as  fhall  thereof  be  once  convi&ed, 
fhall  for  every  month  afterwards  until  he  do  conform, 
pay  into  the  exchequer  without  any  other  indictment  or 
conviction,  in  every  eafter  and  michaelmas  term,  as  much 
as  fhall  then  remain  unpaid  after  fuch  rate  of  20  1  a 
month  ;  and  if  default  fhall  be  made  in  any  part  of  the 
payment  thereof,  the  queen  may  by  procefs  out  of  the  ex- 
chequer feize  all  the  goods  and  two  parts  of  the  lands  of 
fuch  offender,     f.  4,  6. 

And  by  the  3  Ja.  c.  4.  The  king  may  refufe  the  20  1 
a  month,  arid  take  two  parts  of  the  lands  at  his  option. 
f.   11. 

And  every  perfon  who  fhall  willingly  maintain  retain 
relieve  keep  or  harbour  in  his  houfe,  any  fervant  fojourn- 
er  or  ftranger,  who  fhall  not  repair  to  church,  but  fhall 
forbear  the  fame  for  a  month  together,  not  having  any 
reafonable  excufe  ;    fhall  forfeit  10  1  a  month,     f.  32. 

And  every  perfon  who  fhall  retain  or  keep  in  his  fer-* 
vice  fee  or  livery  any  perfon  who  fhall  not  repair  to  church 
but  fhall  forbear  the  fame  for  a  month  together;  fhall 
for  every  month  he  fhall  fo  retain  keep  or  continue  in 
his  fervice  fee  or  livery  any  fuch  perfon  fo  forbearing, 
knowing  the  fame,  forfeit  10 1.     f.   33. 

Provided  that  this  fhall  not  extend  to  punifh  or  impeach  - 
any  perfon,  for  keeping  his  father  or  mother,  wanting 
(without  fraud  or  covin)  other  habitation,  or  fufHcier.t 
maintenance,     f.   34. 

And  by  the  21  "Ja.  c.  4.  A&ions  againft  pcrfons  for  net 
frequenting  t^e  church  and  hearing  divine  fervice,  fhall 
be  laid  in  any  county  at  the  pleafure  of  the  informer. 

£5. 

Frequenting  con-        ^    gy   ^    ^  £/.    £    r     Jf  anv   perfon   above  tne    age 

of  fixteen  years,  which  fhall  obftinately  refufe  to  repair  to 
fome  church  chapel  or  ufual  place  of  common  prayer  to 
hear  divine  fervice,  and  fhall  forbear  the  fame  by  the 
fpace  of  a  month  next  after  without  any  lawful  caufe, 
fliall  by  printing  writing  or  exprefs  words  or  fpeeches,  ad- 
vifedly  or  purpofely  practife  or  go  about  to  move  or  per- 
fuade  any  perfon  to  deny  withftand  or  impugn  her  ma- 
jefty's  power  and  authority  in  caufes  ecclefiafHcal,  united 
y     .   .  and 
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and  annexed  to  the  imperial  crown  of  this  realm ;  or  to 
that  end  or  purpofe  fhall  advifedly  and  malicioufly  move 
or  perfuade  any  perfon  to  forbear  or  abftain  from  coming 
to  church  to  hear  divine  fervice  or  to  receive  the  com- 
munion, or  to  be  prefent  at  any  unlawful  afTemblies  con- 
venticles or  meetings,  under  colour  or  pretence  of  any  fuch 
exercife  of  religion  ;  he  fhall  be  committed  to  prifon  until 
he  fhall  conform  to  go  to  church,  and  make  fubmiffion 
as  hereafter  is  expreffed.     f.   i. 

Provided,  that  if  he  fhall  not  within  three  months  after 
conviction  fo  conform  himfelf  and  make  fubmiffion,  be- 
ing thereunto  required  by  the  bifhop  of  the  diocefe  or  a 
juftice  of  the  peace  or  the  minifter  or  curate  of  the  parifh; 
then  he  mall,  being  thereunto  warned  or  required  by  a 
juftice  of  the  peace,  upon  his  corporal  oath  before  the  ju- 
flices  in  feffions  or  at  the  affizes,  abjure  this  realm  of  Eng- 
land and  all  other  the  queen's  dominions  for  ever,  unlefs 
her  majefty  fhall  licenfe  the  party  to  return  ;  and  there- 
upon fhall  depart  out  of  this  realm  at  fuch  haven  or  port  and 
within  fuch  time,  as  fhall  be  affigned  by  the  juftices  before 
whom  the  abjuration  fhall  be  made,  unlefs  he  be  letted  or 
flayed  by  fuch  lawful  and  reafonable,  caufes,  as  by  the 
common  laws  of  this  realm  are  allowed  in  cafes  of  abju- 
ration for  felony  ;  and  in  fuch  cafes  of  let  or  flay,  then 
within  fuch  reafonable  and  convenient  time  after,  a3 
the  common  law  requireth  in  cafe  of  abjuration  for  felo- 
ny: and  the  juflices  of  the  peace  before  whom  the  abju- 
ration fhall  happen  to  be  made,  fhall  caufe  the  fame  pre- 
fently  to  be  entred  of  record  before  them,  and  fhall  certify 
the  fame  to  the  next  affizes.     f.   2. 

And  if  he  fhall  refufe  to  make  abjuration,  or  after  ab- 
juration made. fhall  not  go  to  fuch  haven  and  within  fuch 
time  as  is  before  appointed,  and  from  thence  depart,  or 
after  departure  fhall  return  without  her  majefty's  fpecial 
licence;  he  fhall  be  guilty  of  felony  without. benefit  of 
clergy,     f.  3. 

But  if  he  fhall,  before  he  be  required  to  abjure,  repair 
to  forne  parifh  church  on  fome  funday  or  other  feflival 
day,  and  then  and  there  hear  divine  fervice,  and  at  fervice 
time  before  the  fermon  on  reading  of  the  gofpel  make 
publick  and  open  fubmiffion  and  declaration  of  his  con- 
formity, he  fhall  be  difcharged  :  Which  fubmiffion  fhall 
be  in  this  form,  "  I  A.  B.  do  humbly  confefs  and  ac- 
"  knowledge,  that  I  have  gricvouily  offended  god,  in 
"  contemning  her  majefty's  godly  and  lawful  government 
**  and  authority,  by  abfenting  myfelf  from  churchy  and 
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"  from  hearing  divine  fervice,  contrary  to  the  godly  laws 
«'  and  ftatutcs  of  this  realm,  and  in  ufing  and  frequenting 
"  difordered  and  unlawful  conventicles  and  aflemblies, 
•*  under  pretence  and  colour  of  exercife  of  religion  ;  and 
**  I  am  heartily  forry  for  the  fame ;  and  do  acknowledge 
"  and  teftify  in  my  confeience,  that  no  other  perfon  hath 
"  or  ought  to  have,  any  power  or  authority  over  her  ma- 
"  jefty  ;  and  I  do  promife  and  proteft,  without  any  dif- 
"  fimulation,  or  any  colour  or  means  of  any  difpenfation, 
"  that  from  henceforth  I  will  from  time  to  time  obey  and 
*c  perform  her  majefty's  laws  and  ftatutes,  in  repairing  to 
c<  the  church,  and  hearing  divine  fervice,  and  do  my  ut- 
"  termoft  endeavour  to  maintain  and  defend  the  fame." 
Which  fubmiflion  and  declaration  the  minifter  fhall  pre- 
fently  enter  in  a  book  to  be  kept  in  every  parifh  for  that 
purpofe ;  and  in  ten  days  fhall  certify  the  fame  in  wri- 
ting to  the  bifhop  of  the  diocefe.     f.  4,  5,  6. 

Provided,  that  if  after  fubmiflion  fuch  offender  fhall 
fall  into  relapfe,  or  eftfoons  obftinately  refufe  to  repair  to 
fome  church  chapel  or  ufual  place  of  common  prayer  to 
hear  divine  fervice  and  fhall  forbear  the  fame  as  aforefaid, 
or  fhall  be  prefent  at  any  fuch  aflemblies  conventicles  or 
meetings,  under  colour  or  pretence  of  any  exercife  of  re- 
ligion j    he  fhall  lofe  all  benefit  of  his  fubmiflion.     f.   7. 

All  pains  duties  forfeitures  and  payments  on  this  act, 
and  on  the  23  EL  e.  1.  fhall  be  recovered  to  her  majef- 
ty's ufe  in  any  of  the  courts  of  record  at  Weftminfter, 
t  10. 

Provided,  that  one  third  of  the  penalties  by  this  act 
fhall  be  employed  to  fuch  charitable  ufes,  and  in  fuch 
manner  and  form  as  is  directed  by  the  ftatute  of  the  29 
El.  c  6.  (that  is,  for  the  relief  of  the  poor,  as  fhall  be 
directed  by  the  lord  treafurer,  chancellor  and  chief  baron 
of  the  exchequer.)     f.   11. 

Provided,  that  no  popijh  recufant,  or  feme  covert,  fhall 
be  compelled  or  bound  to  abjure  by  virtue  of  this  act 
f.  12. 

Provided,  that  every  perfon  that  fhall  abjure  by  this 
act,  or  refufe  to  abjure  being  thereunto  required  as  afore- 
faid, fhall  forfeit  to  the  queen  all  his  goods  and  chattels 
for  ever,  and  his  lands  during  life.     f.  13. 

And  by  the  17  C.  2.  c.  2.  All  fuch  perfons  as  fhall 
take  upon  them  to  preach  in  any  unlawful  aflembiy  con- 
venticle or  meeting,  under  colour  or  pretence  of  any  ex- 
ercife of  religion4  contrary  to  the  laws  and  llatutes  of  this 
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kingdom  ;  fhall  not,  unlefs  only  in  paffing  upon  the  road, 
come  within  five  miles  of  any  city  or  town  corporate,  or 
borough  that  fends  burgeffes  to  parliament  j  on  pain  of 
40 1,  one  third  to  the  kjng,  one  third  to  the  poor,  and  one 
third  to  him  that  fhall  fue  in  any  court  of  record  at  Weft- 
minfter,  or  at  the  affizes  or  fefiions.     f.  3. 

And  it  fhall  not  be  lawful  for  any  perfon  (o  re- 
trained, or  for  any  other  perfon  that  fhall  not  frequent 
divine  fervice  eftablifhed  by  the  laws  of  the  kingdom  and 
carry  himfelf  reverently  decently  and  orderly  there ;  to 
teach  any  public  or  private  fchool,  or  take  any  boarders  or 
tablers  that  are  taught  or  inftrudted  by  himfelf  or  any  q- 
ther  ;    on  the  like  pain  of  40 1.     f.  4. 

Provided,  that  if  any  fuch  perfon  fhall  without  fraud 
be  ferved  with  any  writ  fubpoena  warrant  or  other  procefs, 
whereby  his  perfonal  attendance  is  required  j  his  obedience 
thereunto  fhall  not  be  conftrued  an  offence  againft  this 
aft.     f.  6. 

And  by  the  22  C.  2.  c.  1.  If  any  perfon  of  the  age  of 
flxteen  years  or  upwards,  being  a  fubjecT:  of  this  realm, 
fhall  be  prefent  at  any  affembly  conventicle  or  meeting, 
under  colour  or  pretence  of  any  exercife  of  religion,  in 
other  manner  than  according  to  the  liturgy  and  practice 
of  the  church  of  England,  at  which  there  fhall  be  five 
perfons  or  more  affembled  together,  befides  thofe  of  the 
houmold  if  it  be  in  a  houfe  where  there  is  a  family  j  or 
if  it  be  in  a  houfe  field  or  place  where  there  is  no  family 
inhabiting,  then  where  any  five  perfons  or  more  are  fo  af- 
fembled  as  aforefaid  :  it  fhall  be  lawful  for  any  one  or 
more  juftices  of  the  peace,  or  chief  magiftrate  of  the  place, 
and  they  are  hereby  required  and  enjoined  on  proof  to 
them  made  of  fuch  offence,  either  by  confeffion  of  the 
party,  or  oath  of  two  witneffes,  or  by  notorious  evidence 
and  circumftance  of  the  facl,  to  make  a  record  of  every 
fuch  offence  under  hand  and  feal ;  which  record  fhall  be 
1  full  conviction  of  every  fuch  offender ;  and  thereupon 
hey  fhall  impofe  on  every  fuch  offender  a  fine  of  5  fh  for 
uch  firft  offence  :  which  record  and  conviction  fhall  be 
:ertified  to  the  next  feiuons.     f.  1. 

For  the  fecond  offence,  every  fuch  offender  fhall  incur 
he  penalty. of  10  s.  Which  fines  for  the  firft  and  every 
ither  offence  fhall  be  levied  by  diftrefs  and  fale  of  the  of- 
inder's  goods  ;  or  in  cafe  of  the  po/erty  of  fuch  offen- 
er,  upon  the  goods  of  any  other  perfon  who  fhall  be  then 
onvifted  of  the  like  offence  at  the  fame  canventicle,  at 
cie  difcretion  of  fuch  juftice  or  chief  magiftrate ;  fo  as  the 
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•fum  to  be  levied  on  any  one  pcrfon  in  cafe  of  the  poverty 
of  other  offenders,  amount  not  in  the  whole  to  above  the 
fum  of  10 1  upon  the  occalion  of  any  one  meeting  :  and 
the  conftables,  churchwardens,  and  overfeers  of  the  poor 
rcfpeclively,  fhall  levy  the  fame  accordingly,  by  warrant 
of  fuch  juftice  or  chief  magiftrate ;  and  the  fame  fo  le- 
vied fhall  be  forthwith  delivered  to  fuch  juftice  or  chief 
magiftrate,  and  by  him  diftributed,  one  third  to  the  fher- 
fff  at  the  quarter  feffions  for  the  king's  ufe,  one  third  to 
the  poor,  and  one  third  to  the  informer  and  to  fuch  perfon 
and  perfons  as  fuch  juftice  or  chief  magiftrate  fhall  ap- 
point, having  regard  to  their  diligence  and  induftry  in  the 
difcovering,  difperllng,  and  punifhing  of  the  laid  conven- 
•ticles.     f.  2. 

And  every  perfon  who  fhall  take  upon  him  to  preach 
or  teach,  in  any  fuch  meeting  allembly  or  conventicle,  and 
'fhall  thereof  "be  eonvidted  as  aforefaid  ;  fhall  forfeit  for  fuch 
£rft  offence  20 1,  to  be  levied  and  difpofed  of  in  manner 
aforefaid  :  and  if  the  faid  preacher  or  teacher  fo  convicted 
be  a  ftranger,  and  his  name  and  habitation  not  known, 
or  is  fled  and  cannot  be  found,  or  in  the  judgment  of  fuch 
chief  magiftrate  fhall  be  thought  unable  to  pay  the  fame ; 
they  fhall  levy  the  fame  by  their  warrant  upon  the  goods 
of  any  fuch  perfons  who  fhall  be  prefent  at  the  fame 
conventicle :  and  for  every  other  offence  40  1  in  like 
manner,     f.  3. 

And  every  perfon  who  fhall  wittingly  and  willingly 
fuffer  any  fuch  conventicle  meeting  or  unlawful  affembly 
aforefaid,  to  be  held  in  his  houfe  out-houfe  barn  yard  or 
•backfide,  and  be  convicted  thereof  in  manner  aforefaid ; 
fhall  forfeit  20 1,  to  be  levied  in  manner  aforefaid  upon  his 
goods,  or  in  cafe  of  his  poverty  or  inability  as  aforefaid, 
upon  the  goods  of  fuch  perfons  who  fhall  "be  convicted  in 
manner  aforefaid  of  being  prefent  at  the  fame  conventi- 
cle :  and  the  money  fo  levied  to  be  difpofed  in  manner 
aforefaid.     f.  4. 

Provided,  that  no  perfon  fhall  by  any  claufe  of  this 
act  be  liable  to  pay  above  10 1  for  any  one  meeting,  in 
regard  of  the  poverty  of  any  other  perfons.     f.  5. 

Provided,  that  in  all  cafes  of  this  act,  where  the  penalty 
or  fum  charged  upon  any  offender  exceeds  the  fum  of  1-0  s, 
and  fuch  offender  fhall  find  himfelf  aggrieved,  it  fhall  be 
lawful  for  him  within  one  week  after  the  faid  penalty  or 
money  charged  fhall  be  paid  or  levied,  to  appeal  in  wri- 
ting from  the  perfon  or  perfons  convicting,  to  the  judg- 
ment of  the  juftices  of  the  peace  in  their  next  quarter 
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feflions ;  to  whom  the  juftice  or  juftices,  chief  magiftrate, 
or  alderman,  that  firft  convicted  fuch  offender,  {hall  re- 
turn the  money  levied  upon  the  appellant,  and  fhall  certi- 
fy under  his  and  their  hands  and  feals  the  evidence  upon  ' 
which  the  conviction  part,  with  the  whole  record  thereof, 
and  the  faid  appeal :  whereupon  fuch  offender  may  plead 
and  make  defence,  and  have  his  trial  by  a  jury  thereupon. 
And  in  cafe  fuch  appellant  {hall  not  profecute  with  effe£t, 
or  if  upon  fuch  trial  he  {hall  not  be  acquitted,  or  judg- 
ment pafs  not  for  him  upon  his  faid  appeal  j  the  faid  juf- 
tices at  the  feflions  fhall  give  treble  cofts  againft  fuch  of- 
fender for  his  unjuft  appeal.  And  no  other  court  what- 
foever  fhall  intermeddle  with  any  caufe  of  appeal  upon  this 
dc~t,  but  they  {hall  be  finally  determined  in  the  quarter 
feflions  only.     f.  6. 

Provided,  that  upon  the  delivery  of  fuch  appeal  the  ap- 
pellant fhall  enter  before  the  perfon  convicting  into  a  re- 
cognizance to  profecute  the  faid  appeal  with  effect ;  who 
mail  alfo  certify  the  fame  to  fuch  feflions:  and  if  no 
fuch  recognizance  be  entered  into,  the  appeal  {hall  be. 
void.     f.   7. 

And  every  fuch  appeal  fhall  be  left  with  the  perfon  con- 
victing at  the  time  of  making  thereof,     f.   8. 

And  the  juftices  of  the  peace  and  chief  magiftrates  re- 
flectively, orconftables  by  warrant  from  any  fuch  juftice  or 
chief  magiftrate,  fhall  and  may  with  what  aid  force  and 
afliftance  they  fhall  think  fit,  for  the  better  execution  of 
this  a£t,  after  refufal  or  denial  to  enter,  break  open  and 
enter  into  any  houfe  or  other  place,  where  they  fhall  be 
informed  any  fuch  conventicle  is  or  fhall  be  held,  as  well 
within  liberties  as  without ;  and  take  into  their  cuftody 
the  perfons  there  unlawfully  affembled,  to  the  intent  they 
may  be  proceeded  againft  according  to  this  a£l :  And  the 
lieutenants  or  deputy  lieutenants  or  any  commiflionated  of- 
ficer of  the  militia  or  other  of  his  majefty's  forces,  with 
fuch  troops  or  companies  of  horfe  and  foot  5  and  alfo  the 
fheriffs,  and  other  magiftrates  and  minifters  of  juftice,  or 
any  of  them  jointly  or  feverally,  with  fuch  other  afliftance 
as  they  fhall  think  meet  or  can  get  in  readinefs  with  the 
fooneft,  on  certificate  made  to  them  refpedtively  under  the 
hand  and  feal  of  any  one  juftice  or  chief  magiftrate,  of 
his  particular  information  or  knowledge  of  fuch  unlaw- 
ful meeting  or  conventicle  held  or  to  be  held  in  their  re- 
fpe&ive  counties  or  places,  and  that  he  with  fuch  aflift- 
ance as  he  can  get  together  is  not  able  to  fupprefs  and 
diflblve  the  fame, fhall  and  may,  and  are  hereby  re- 
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quired  and  enjoined  to  repair  unto  the  place  where  they 
are  To  held  or  to  be  held,  and  by  the  beft  means  they 
can  to  diflblve  diflipate  or  prevent  all  fuch  unlawful  meet- 
ings, and  take  into  their  cuftody  fuch  and  fo  many  of. the 
faid  perfons  fo  unlawfully  aflembled  as  they  fhall  think 
fit,  to  the  intent  they  may  be  proceeded  againft  according 
to  this  aft.     f.  9. 

Provided,  that  no  dwelling  houfe  of  any  peer  of  the 
realm,  where  he  or  his  wife  fhall  be  then  refident,  fhall 
be  fearched  by  virtue  of  this  act,  but  by  immediate  war- 
rant from  his  majefty  under  his  fign  manual,  or  in  the 
prefence  of  the  lieutenant  or  a  deputy  lieutenant,  or  two 
juftices  of  the  peace  whereof  one  to  be  of  the  quorum. 
f.  10. 

And  if  any  conftable,  churchwarden,  or  overfeer  of  the 
poor,  who  fhall  know  or  be  credibly  informed  of  any  fuch 
meetings  or  conventicles  held  within  his  precincts,  parifh- 
es  or  limits,  and  fhall  not  give  information  thereof  to  fome 
juftice  of  the  peace  or  the  chief  magiftrate,  and  endea- 
vour the  conviction  of  the  parties  according  to  his  duty ; 
but  fuch  conftable  churchwarden  or  overfeer  of  the  poor, 
or  any  perfon  lawfully  called  in  aid  of  the  conftable,  fhall 
wilfully  and  wittingly  omit  the  performance  of  his  duty 
in  the  execution  of  this  act,  and  be  thereof  convicted  in 
manner  aforefaid  ;  he  fhall  forfeit  5  1,  to  be  levied  and 
difpofed  as  aforefaid  :  and  if  any  juftice  of  the  peace  or 
chief  magiftrate  fhall  wilfully  and  wittingly  omit  the 
performance  of  his  duty  in  the  execution  of  this  act  ;  he 
ihall  forfeit  100 1,  half  to  the  informer,  to  be  recovered 
in  any  of  his.majefty's  courts  at  Weftminfter.     f.  u. 

And  if  any  perfon  be  at  any  time  fued  for  putting  in 
execution  any  of  the  powers  contained  in  this  aft,  other •* 
wife  than  upon  appeal  allowed  by  this  act ;  he  may  plead 
the  general  ilTue,  and  give  the  fpecial  matter  in  evidence : 
and  if  the  plaintiff  be  nonfuit,  or  a  verdict,  pafs  for  the 
defendant,  or  if  the  plaintiff  difcontinue  his  action,  or  if 
upon  demurrer  judgment  be  given  for  the  defendant, 
every  fuch  defendant  fhall  have  his  full  treble  cofts. 
f.    12. 

And  this  act,  and  all  claufes  therein  contained,  fhall  be 
conftrued  moft  largely  and  beneficially  for  the  fuppreffing 
of  conventicles,  and  for  the  j unification  and  encourage-. 
ment  of  all  perfons  to  be  employed  in  the  execution  here- 
of: and  no  record,  warrant,  or  mittimus  to  be  made  by- 
virtue  of  this  act,  or  any  proceedings  thereupon,  fhall  be 
xeverfed  avoided  or  any  way  impeached  by  reafon  of  any 
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default  in  form.  And  in  cafe  any  pcrfon  offending  againft 
this  act,  fhall  be  ah  inhabitant  in  any  other  county  or  cor- 
poration, or  fly  into  any  other  county  or  corporation,  af- 
ter the  offence  committed  j  the  jufticeor  chief  magistrate 
before  whom  he  fhall  be  convicted  as  aforefaid,  fhall  cer- 
tify the  fame  under  his  hand  and  feal,  to  any  juftice  of 
the  peace  or  chief  magiftrate  of  fuch  other  county  or  cor-. 
poration  wherein  the  faid  perfon  is  an  inhabitant  or  is  fled 
into,  who  fhall  levy  the  penalty  as  fully  as  the  other  juf- 
tice  might  have  done  in  cafe  he  had  been  an  inhabitant 
where  the  offence  was  committed,     f.  13. 

Provided,  that  no  perfon  fhall  be  punifhed  for  any  of- 
fence againft  this  act,  unlefs  he  be  profecuted  within  three 
months  after  the  offence  committed.  And  no  perfon  who 
fhall  be  punifhed  for  any  offence  by  virtue  of  this  act, 
fhall  be  punifhed  for  the  fame  by  virtue  of  any  other  a$; 
or  law  whatfoever.     f.   14. 

And  the  aldermen  of  London  fhall  have  the  fame  powd- 
er to  execute  this  act  there,  as  the  juflices  of  the  peace 
elfewhere.     f.    15. 

If  the  perfon  convicted  as  aforefaid  be  a  feme  covert, 
cohabiting  with  her  hufband  ;  the  penalties  of  5  s  and  10  & 
as  aforefaid,  fhall  be  levied  upon  the  goods  of  her  hufband. 
f.  16. 

Provided,  that  no  peer  of  the  realm  fhall  be  attached 
or'imprifoned  by  this  act.     f.    17. 

Provided,  that  nothing  in  this  act  fhall  extend  to  inva-. 
iidate  or  make  void  the  king's  fupremacy  in  the  ecclcTiaft- 
ical  affairs  •,  but  that  he  may  exercife  and  enjoy  all  pow- 
ers and  authority  in  ecclefiaftical  affairs,  as  he  might  have 
done  before,     f.   18. 

4.  By  the  13  &  14  C.  2.  c,  4.  No  perfon  fhall  pre-  facrament. 
fume  to  confecrate  and  adminifter  the  facrament  of  the 
lord's  fupper,  before  he  fhall  be  ordained  prieft  according 
to  the  manner  of  the  church  of  England  ;  on  pain  of  iool, 
half  to  the  king,  and  half  to  be  equally  divided  between 
the  poor  and  him  who  fhall  fue  in  any  of  his  majefty's 
courts  of  record,     f.   14. 

And  by  the  13  C.  2.  Jl.  2.  c.  1.  No  perfon  fhall  be 
placed  elected  or  chofen,  into  the  office  of  mayor,  alder 
man,  recorder,  bailiff,  town  clerk,  common  council  man, 
or  other  office  of  magifrracy,  or  place  or  truft  or  other 
employment,  relating  to  or  concerning  the  government  of" 
any  of  the  cities  corporations  boroughs  cinque  ports  anc£ 
their  members  and  other  port  towns  within  this  realm % 
that  fhall  not  have  within  one  year  next  before  fuch  elec-?. 
u  4  tio& 
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tion  or  choice  taken  the  facrament  of  the  lord's  fupper, 
according  to  the  rites  of  the  church  of  England ;  and  in 
default  thereof,  every  fuch  placing  election  and  choice  is 
hereby  declared  to  be  void.     f.    12. 

Upon  which  act,  in  Larwood's  cafe,  H.  6  TV.  it  was 
faid  by  the  court,  that  ever  fince  the  making  hereof,  when 
a  freeman  who  was  a  difTenter  was  chofen  alderman  of  a 
corporation,  he  never  infifted  upon  the  act  as  an  excufe, 
but  fubmitted  to  a  fine.  And  it  was  alfo  declared  in  the 
fame  cafe  (which  was,  whether  a  difTenter  being  chofen 
fheriff  of  Norwich,  and  not  having  received  the  facra- 
ment  as  the  act  directs,  the,  election  was  void,  in  favour  of 
the  elected  who  declined  the  office;)  that  the  corporation 
act  never  defigned  to  exempt  difTenters  from  bearing  of- 
fices in  the  government,  but  to  cftablifh  a  fucceffion  of 
perfons  who  were  well  affected  to  it ;  for  otherwife  it 
would  be  an  encouragement  to  fome  men  to  perfift  in  their 
non-conformity,  on  purpofe  to  avoid  offices  of  burden  and 
charge,  inftead  of  bringing  them  to  conform,  which  was 
chiefly  intended  by  that  ftatute.  And  therefore  they  de- 
clared, that  he  muff,  fubmit  to  a  fine,  as  others  had  done. 
But  becaufe  one  of  the  judges  (and,  as  was  faid  at  the 
bar,  the  lord  keeper  alfo)  was  of  a  contrary  opinion 
('namely,  that  the  defendant  was  fufficiently  punifhed  by 
the  corporation  act,  in  being  difabled  to  hold  any  office  or 
employment  of  profit,  and  now  to  punifh  him  by  an  in- 
formation, would  be  a  double  punifhment  for  one  offence, 
which  the  law  will  not  allow  :)  therefore  there  being  a  ca- 
pias againfl  the  defendant  pro  fine,  and  he  now  appearing 
an  court,  he  was  fined  five  marks  and  no  more.  Gibf. 
506.     4  Mod.  269. 

But  four  years  before,  M.  2  TV.  this  was  adjudged  as 
a  good  plea,  in  the  cafe  of  Guilford  Town  againfl  Clark, 
viz.  that  he  being  a  difTenter,  and  unqualified  by  this 
act,  the  election  was  void  ;  and  that  the  by-law  for  for- 
feiting 20  1  upon  refufal  after  election  did  not  take  place, 
becaufe  the  perfon  being  abfolutely  incapacitated  by  the 
ftatute,  there  was  really  no  election  ;  and  fo  he  could  not 
refufe  after  election.     Gibf.  506.      2  Ventr.  247. 

T.  16  G.  2.  K.  and  Grbfuenor.  He  was  one  of  the 
difTenters  who  was  chofen  fherifF  of  London  and  Middle- 
fex,  and  refufed  to  take  upon  him  the  office ;  for  which 
an  information  was  moved  for  againft  him,  as  it  is  an  office 
in  which  the  publick  are  interefled,  and  therefore  not  to 
be  compenfated  by  a  pecuniary  fatisfaction  to  the  city. 
But  upon  (hewing  caufe,  th<*court  difcharged  the  rule ; 
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It  appearing  that  there  were  acts  of  common  council 
that  had  provided  penalties  upon  refufers,  which  is  the 
proper  remedy ;  efpecially  where  it  is  doubtful  whether 
the  refufal  is  a  crime  or  not,  which  hath  never  yet  been 
fettled.  In  this  cafe  the  facts  are  agreed,  and  the  only 
doubt  is  in  point  of  law,  and  therefore  more  proper  for  a 
civil  fuit :  and  fo  was  the  opinion  of  the  court,  in  the 
cafe  of  Sbackkton  of  York  in  lord  Hard  wick's  time.  How- 
eve-,  they  declared,  that  if  after  the  point  was  determined 
again.!  the  diifenters,  others  fhould  refufe ;  it  might  be  a 
foundation  fo  move  for  an  information.     Sir.  1193. 

Finally:,  in  the  cafe  of  Allen  Evans,  efquire,  and  the 
chaml:;  :..un  of  London,  July  5th,  1762,  this  matter  came 
thoroughly  to  be  confidered.  An  action  was  brought  in 
the  fherifFs  court,  upon  a  by-law,-  for  the  penalty  of  600I, 
againft  the  defendant  Allen  Evans,  for  refufing  to  ferve 
the  office  of  fheriff  of  London.  The  defendant  pleaded 
this  ftatute,  that  no  perfon  fhall  be  chofen  into  fuch  of- 
fice who  fhall  not,  within  one  year  next  before,  have  ta- 
ken the  facrament  according  to  the  rites  of  the  church  of 
England  ;  and  in  default  thereof,  every  fuch  choice  is  de- 
clared to  be  void.  The  defendant  further  pleads  the  fta- 
tute of  1  W.  c.  18.  for  exempting  proteftant  diffenters 
from  penalties  contained  in  former  acts.  Then  the  plea 
avers,  that  the  fheriffs  of  London  are  officers  who  before 
the  13  C.  2.  were  perfons  bearing  fuch  office;  that  the 
defendant  was  and  ftill  is  a  proteftant  diffenter  from  the 
church  of  Englan ',  a  perfon  of  a  fcrupulous  confeience 
in  the  exercife  of  religion,  and  during  all  that  time  has 
and  ftill  does  frequent  the  congregations  of  religious  wor- 
fhip  amongft  proteftant  diffenters.  The  defendant  then 
ftates,  that  he  took  the  oaths,  and  fubferibed  the  decla- 
ration, according  to  the  act  of  toleration,  in  the  year 
1751,  at  the  feffions  held  for  the  county  of  Middlefex; 
and  that  his  taking  the  oaths  was  duly  regiftred  in  the 
court  of  feffions  :  That  he  had  not  within  one  year  be- 
fore the  fuppofed  election  taken  the  facrament  of  the  lord's 
fupper  according  to  the  rites  of  the  church  of  England, 
nor  has  he  at  any  time  fince  done  it,  nor  can  he  in  con- 
feience take  the  fame,  nor  was  he  bound  to  take  the  fame 
fince  May  175 1  :"  That  of  thefe  premifles  the  lord  mayor 
aldermen  and  citizens  had  notice  ;  and  that  by  reafon 
thereof,  and  of  the  act  of  parliament  made  for  governing 
corporations,  the  mayor  aldermen  and  citizens  aflembled 
in  July  1745  and  the  livery  were  prohibited  from  elect- 
ing, and  had  no  power  to  elect  him  fherifF  •>   that  he  was 
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difablcd  from,  and  incapable  of  being  elected ;   and  that 

the  iuppoled  election  of  him  was  void.'   To  this  plea, 

the  plaintiff  replied,  that  by  the  ftatute  of  the  5  G.  c.  6. 
f.  3.  it  is  enacted,  that  no  pcrfon  chofen  into  fuch  office 
(hall  be  removed  or  otherwife  profecuted,  for  omiflion  of 
taking  the  lacrament,  nor  fliall  any  incapacity  or  difabil- 
ity  be  incurred  by  reafon  of  the  fame  (unlefs  he  be  re- 
moved, or  profecution  commenced  within  fix  months). 

To  this  replication  the  defendant  demurred  ;  and  the 

plaintiff  joined  in  demurrer. — And  judgment  was  given 
for  the  plaintiff,  in  the  fherifPs  court. 

The  defendant  fued  a  writ  of  error,  before  the  mayor 
and  fherifFs,  in  the  court  of  the  Huftings  ;  And  the  judg- 
ment was  there  affirmed. 

A  writ  of  error  of  this  judgment  given  in  the  Huftings 
was  brought  before  the  commiflioners  of  St.  Martin's  le 
Grand.  The  judges  named  in  the  commiffion  were  the 
chief  baron  Parker,  Fofter,  Bathurft,  and  Wilmot.  The 
plaintiff  in  the  original  action  pleaded,  In  nullo  eft  er- 
ratum. The  caufe  was  argued  three  feveral  times  by  the 
moft  eminent  counfel  in  the  profeflion.  The  counfel  for  the 
defendant  objected  to  the  declaration,  becaufe  the  plaintiff 
had  not  ftated  therein,  that  the  city  of  London  had  any 
right  either  by  charter  or  prefcription  to  elect  the  defen-* 
dant  fheriff :  And  the  by-law  being  made  to  regulate  this 
franchife,  it  ought  to  appear  on  the  face  of  the  declara- 
tion, that  they  are  intitled  to  the  franchife;  which  can 
only  be  by  charter  or  prefcription.  But  the  judges,  be-' 
ing  unanimous  in  their  opinion  upon  the  real  merits  of 
this  caufe,  declined  giving  any  opinion  upon  this  point, 
tho'  they  all  feemed  to  think  there  was  great  weight  in 
it. 

Mr  juftice  Fofter  delivered  his  opinion  to  the  following 
effect  :■  ■■  I  fhall  found  my  opinion  upon  the  toleration 
and  corporation  acts.  I  mail  confider  the  corporation 
act,  in  the  light  of  a  prohibition  to  the  electors.  It  was 
confidered  in  that  light  in  the  cafe  of  the  mayor  of  Guil- 
ford and  Clarke.  Notwithftanding  there  were  in  that  cafe 
exceptions  to  the  declaration  which  were  faid  to  be  fatal,  . 
yet  it  appears  by  the  report,  that  the  court  delivered 
their  opinion  in  this  manner, That  the  matter  plead- 
ed by  the  defendant  was  a  good  bar;  that  to  make  a 
default  in  the  defendant,  there  muft  have  been  an  election 
antecedent ;  and  the  election  of  fuch  a  one  as  the  defen- 
dant is,  is  abfolutely  prohibited  by  the  ftatute :  Then  I 

addj 


add,  that  fince  the  corporation  act  is  prohibitory  to  the 
electors,  now  they  have  wilfully  after  notice  chofen  the 
defendant,  they  have  contravened  that  whole  prohibition, 
and  acted  contrary  to  it;  and  I  am  of  opinion,  that  the 
election  is  a  mere  nullity. The  preamble  to  acts  of  par- 
liament is  the  great  window  by  which  light  is  let  in  upon 
the  fenfe  of  them.  If  you  confider  the  preamble  to  the 
corporation  act,  it  will  appear  beyond  a  doubt,  that  the 
intention  of  the  legiflature  in  paffing  the  corporation  act 
was  to  exclude  proteftant  diffenters  of  all  denominations 
from  corporation  offices.  The  preamble  to  the  act,  after 
making  fhort  mention  of  the  late  troubles,  fays,  **  To 
"  the  end  that  the  fucceflions  in  fuch  corporations  may 
"  be  moft  probably  perpetuated  in  the  hands  of  perfons 
*'  well  affected  to  his  majefty  and  the  eftablifhed  govern- 
"  ment,  it  being  too  well  known,  that  notwithstanding 
"  all  his  majefty's  endeavours,  and  indulgence  in  pardon- 
*'  ing  what  is  pad,  neverthelefs  many  evil  fpirits  are  (till 
"  working  j  for  prevention  of  the  like  mifchief  for  the  time 
*f  to  come,  and  for  prefervation  of  the  publick  peace  both 

"  in  church    and  ftate,    be  it  enacted" and    fo  on 

Thefe  were  the  motives  upon  which  the  legiflature  pro- 
ceeded in  making  this  act.  The  means  they  made  u.fe  of 
to  effect  thefe  ends  were  two  :  One  regards  the  perfons 
who  were  at  that  time  in  corporation  offices :  The  other, 
thofe  who  fhould  come  into  fuch  offices  of  truft  for  the 
future.  The  act,  in  order  to  accomplim  the  great  ends 
for  which  it  was  made,  is  very  particular:  "  No  perfon 
*'  mail  for  ever  hereafter  be  placed  or  chofen  in  or  to  any 
tl  the  offices  or  places  aforefaid,  who  mail  not  have  with- 
"  in  one  year  next  before  fuch  election  taken  the  facra- 
"  ment  of  the  lord's  fupper  according  to  the  rites  of  the 
*'  church  of  England"  :  And  then  it  goes  on,  and  fays, 
that  "  Every  perfon  fo  placed  or  chofen  mall  take  the  oaths 
"  and  fubferibe  the  declaration  at  the  fame  time  the  oath. 
v  of  office  is  adminiftrcd  ;  and  in  default  thereof,  every 
"  fuch  election  is  declared  to  be  void."  This  claufe,  as 
I  take  it,  conlifts  of  two  branches,  compleat,  diftinct,  and 
independent  in  their  own  nature.  The  firft  regards  per- 
fons who  have  a  right,  and  have  power  in  poffemon  ;  the 
fecond  regards  thofe  who  mould  be  candidates,  and  be 
elected  hereafter.  The  firft  is  in  my  opinion  prohibitory 
upon  the  electors.  It  lays  a  reftraint  upon  them,  in  the. 
exercife  of  their  power  of  electing.  It  confines  them  to 
perfons  who  conform  to  what  is  prefcribed  by  the  act. 
The  words,  as  I  read  them,  are  that  no  perfon  not  pre- 
viously 


156  SnflxntetS- 


vioufly  qualified  fhall  be  for  ever  hereafter  elected.  What 
is  that  but  faying,  that  no  perfon  having  power  to  cleft, 
fhall  elect  any  perfon  not  previoufly  qualified  as  the  act 
directs.  I  cannot  make  out  any  difference  between  the 
two  terms,  that  the  election  fhall  be  void,  and  that  they 

fhall    not  elccTt  fuch  perfons. —The  fecond  branch  of 

this  claufe,  regards,  only  the  condition  of  the  canditate. 
It  goes  upon  a  fuppofition,  thnt  a  canditate  may  be  eligi- 
ble, and  actually  elected  into  the  office  ;  and  upon  that 
fuppofition,  it  requires  a  form  to  be  gone  thro'  by  him, 
and  in  default  thereof  his  election  is  declared  to  be  void. 
I  do  not  found  my  opinion  upon  this  branch  of  the  ftatute, 
but  upon  the  other,  which  (I  take  it)  prohibits  the  elec- 
tion  of  a  perfon  not  previoufly  qualified. As  to  the 

words  in  the  fecond  branch  "  that  in  default  thereof  the 
"  election  fhall  be  void",  I  think  that  according  to  true 
grammar,  and  the  ftrict  meaning  of  the  words,  it  means 
plainly  this ;  in  default  of  thofe  things  being  done,  that 
are  required  to  be  done  by  a  candidate  after  his  election, 
and  not  in  default  of  that  which  this  act  no  way  requires. 
The  corporation  act  does  not  require  from  any  perfon 
who  is  a  candidate  for  a  corporation  office,  that  he  fhall 
take  the  facrament :  he  is  under  another  obligation  to  con- 
form to  the  eftablifhed  church.  And  tho'  I  admit  that 
the  rubrick  did  formerly  enjoin  conformity  to  the  efta- 
blifhed  church,  yet  in  the  conftructfon  of  thefe  words 
"  in  default  thereof  the  election  to  be  void"  we  muft  con- 
fine ourfelves  to  thofe  duties  which  this  act  alone  requires. 
We  muft  do  fo  in  common  grammar  and  conftruction. 
There  is  no  running  into  the  other  branch  of  the  claufe 
in  order  to  conftrue  this.  If  then  the  act  is  prohibitory 
upon  the  electors,  the  confequence  will  be,  that  if  they 
having  due  notice  of  the  incapacity  of  the  candidate,  pro- 
ceed notwithstanding  to  the  election  of  a  perfon  declared 
by  the  ftatute  to  be  not  eligible  ;  the  whole  proceeding 
will  be  a  mere  nullity,  in  contravention  of  the  prohibi- 
tion to  the  electors,  wilful,  open,  and  undifguifed. — A 
right  of  action  cannot  accrue  to  the  corporation  from  fuch 
an  improper  proceeding,  contrary  to  the  ftatute,  prohibit- 
ed by  the  ftatute,  and  confequently  null  and  void  from 
the  beginning.  Thus  it  ftands  with  regard  to  the  cor- 
poration.— As  to  the  defendant :  He  is  now  called  upon 
under  a  penalty,  to  ufurp  an  office  upon  the  crown  ; 
which  ufurpation  will  fubject  him  to  a  criminal  profecu- 
tion  and  all  its  confequences.     A  ftrange  dilemma  this  : 

To 
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To  be  obliged  to  ufurp  upon  the  crown,  or  forfeit  the 
penalty  of  the  by-law.  Can  the  by-law  purge  the  ufurp- 
ation  ?  A  by-law  cannot  purge  or  excufe  an  ufurpation. 
It  would  be  abfurd,  then  to  fay,  it  can  oblige  a  man  to 
ufurp.  ■  It  has  been  fata,  that  all  corporations  have  a 
right  to  the  fervice  of  their  members.  All  corporations, 
under  proper  limitations,  certainly  have  this  right.  But 
ftill  it  is  a  right  fubjecl:  to  the  controul  of  the  legiflature. 
And  in  matters  of  election,  they  muft  fubmit  to  fuch  re- 
gulations as  the  ftate  mall  think  fit  to  make. It   is 

afked,  Shall  perfons  who  live  in  open  contempt  of  all  go- 
vernment in  a  ftate,  fhelter  themfelves '  under  this  act:  ? 
That  was  faid  in  Larwood's  cafe  ;  and  it  has  been  thrown 
out  in  this  cafe,  not  very  decently.  It  is  fufficient  at  this 
time  to  fay,  that  the  cafe  of  debauchees  and  infidels  was 
not  in  the  contemplation  of  the  legiflature  at  the  time  this 
adl:  was  made.  Confequently,  this  act.  cannot  extend  to 
them.  The  a£t  was  plainly  levelled  at  perfons  oFquite  a 
different  character.  It  was  not  levelled  at  atheifts  or  infidels, 
but  proteftant  diffenters.  Befides,  the  defendant  does  not 
endeavour  to  fhelter  himfelf  under  the  idle  excufe  which 
the  objection  puts  him  to,  of  being  an  atheift,  debauchee, 
or  an  infidel  :  But  the  defendant,  as  he  pleads  the  toler- 
ation act,  avers  that  he  does  not  live  in  open  difobedience 
to  the  ordinances  of  the  church,  altho'  he  has  taken  fome 
fcruples  in  regard  to  the  mode  of  adminiftration  in  the 
eftablifhed  church  :  He  is  real  and  fincere  in  his  fcruples, 
and  lives  in  obedience  to  the  ordinances  of  the  church. 
A  diftindlion  has  been  made  in  the  argument,  be- 
tween the  acts  and  proceedings  being  void  in  themfelves, 
and  only  voidable.  The  anfwer  I  give  to  that  is,  that  the 
point  now  in  queftion  will  not  turn,  nor  do  I  put  it  upon 
that  branch  of  the  claufe  which  declares  the  election  void, 
but  upon  that  which  abfolutely  prohibits  the  election,  and 

confequently  renders   it  a  mere  nullity. It  has  been 

faid,  that  the  conftruction  now  contended  for  is  partial 
to  diffenters,  in  excufing  them  from  offices  of  burden.  I 
fay,  yes,  it  is;  and  it  therefore  excludes  them  from  all 
corporation  offices  which  are  attended  with  profit  and  hon- 
our. It  would  be  abfurd  to  fay,  that  the  fame  law  that 
exempts  them  from  the  one,  as  perfons  unworthy  of  a 
publick  truft,  has  ftill  left  them  liable  to  the  other  offices, 
be  the  truft  that  attends  the  office  what  it  may.  The 
truft  attending  the  office  of  fheriff  of  the  city  of  London 
is  a  high  truft.  Therefore  if  proteftant  diffenters  are  ex- 
'  eluded  from  offices  attended  with  profit,  merely  as  perfons 
3  not 
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not  worthy  of  a  publiclc  truft  ;    it  would  be  odd  to  fay, 
that  they  fhall  be  obliged  to   ferve  the  office  of  fheriff, 
which  is  not  only  an  office  of  honour,  but  likewife  an 
office  of  very  high  truft. — It  was  faid  in  Larwocd's  cafe, 
and  I  believe  it  had  weight,  that  no  man  can  by  his  own 
plea  difable  himfelf,  nor  excuie  one  default  by  another. 
It  is  fufficicnt  now  to  fay,  that  Larwood's  cafe  was  to- 
tally and  fubftantially  different  from  the  prefent.     He  had 
not  properly  pleaded  to  the  toleration  act,  and  therefore 
could  take  no  advantage  of  it.     The  prefent  defendant 
has  pleaded  it  properly,  and  fnewn  himfelf  not  eligible. 
The  defendant  does  not  plead  the  toleration  act  and  dif- 
ability,  to  excufe  one  offence  by  another ;   but  to  fhew, 
that  altho'  the  rubrick  did   require  a  conformity  in  all 
things,  as  to  receive  the  facrament  in  the  church  three 
times  a  year,  and  the  like,  yet  now  his  complying  with 
the  rubrick  is  not  to  be  imputed  to  him  as  crime  ;   that 
the  fame  act  which  hath  taken  away  the  offence,  hath  ta- 
ken away  the  guilt ;    and  that  he  is  guilty  of  no  offence, 
in  not  complying  with  that  which  does  not  bind  him  ; 
that  by  the  toleration  act  the  rubrick  is  taken  out  of  the 
defendant's  way,  and  doth  not  extend  to  his  cafe.    There 
are  particular  branches  of  the  act,  from  which  this  intent 
may  be  collected  ;    but  I  am  clearly  of  this  opinion,  from 
the  whole  fpirit  and  frame  of  it.     The  act  of  toleration 
is  not  to  be  confidered  merely  as  an  acl  of  connivance  and 
exemption  from  former  laws.     It  was  made,  that  the  pub- 
lick  worfhip  of  the  diffenters  might  be  legal,  and  that  they 
might  be  intitled  to  the  publick  protection.     Upon  dif- 
ferent occafions  in  the  act,  the  religious  worfhip  of  the 
diffenters  is  fpoken  of,  as  a  mode  of  worfhip  tolerated  by 
the  act.     This  clearly  fhews,  that  the  mode  of  worfliip 
among  the   diffenters  is  legal,   and   authorized  by  law. 
There  were   former  laws  obliging    perfons  to  refort  to 
different  churches,  to  be  attendant  on  divine  fervice ;  and 
diffenters  are  now  obliged  to  the  fame  in  their  way  of 
worfhip.     Perfons  contemptuoufly  diflurbing  the  publick 
worfliip  of  proteftant  diffenters,  are  liable  to  the  fame  pe- 
nalties   with    thofe  who    difturb  the   worfhip  in   parifh 
churches  or  chapels.     As  to  perfons   acting  as  preach- 
ers in  diffenting  congregations  ;    they  are  exempted  from 
ferving  upon  juries,  and  from  publick  offices,  as  fully  as 
thofe  of  the  eftablifhed  church  are  by  the  common  law. 
Upon  the  whole :    The  corporation  act  being  pro- 
hibitory upon  the  electors,  every  election  contrary  to  it  is 
a  mere  nullity  j  and  the  toleration  act  having  difpenfed  with 
I  the 
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the  conformity  of  the  defendant  in  this  particular;  th$ 
judgment  ought  to  be  reverfed. 

By  Mr  juftice  Wilmot :  The  great  queftion  in  this 
caufe  is,  Whether  the  plaintiff  in  the  original  action, 
under  all  the  circumftances  difclofed  by  the  pleadings,  is 
intitled  to  recover  this  fum  of  600 1,  impofed  upon  the 
defendant,  for  refufing  to  comply  with  that  part  of  the 
by-law  ftated  in  the  declaration,  which  directs  that 
«<  every  perfon  elected  into  the  office  of  fheriff  mail  ap- 
<c  pear  before  the  lord  mayor  and  aldermen,  and  become 
"  bound  in  a  bond  for  taking  the  path  of  office  on  the 
**  vigil  of  St  Michael. "-^-1  am  of  opinion,  the  plaintiff 
is  not  intitled  to  recover  in  this  action  ;  and  that  the 
judgments  which  have  been  given  in  this  caufe  ought  to 
be  reverfed. — Several  pofitions  have  been  laid  down,  by 
the  counfel  who  argued  in  this  cafe,  that  are  clear  and 
indifputable :  Firft,  It  is  clear,  that  of  common  right  a 
power  is  inherent  in  every  corporation,  to  call  upon  their 
members  for  the  performance  of  all  corporate  duties. 
Secondly,  That  the  execution  of  corporation  offices  is  one 
of  the  duties.  Thirdly,  That  a  power  of  making  by- 
laws is  incident  to  every  corporation.  Fourthly,  That  a 
by-law  impofing  a  fine  for  the  refufal  of  a  corporation 
office  is  good.  It  is  equally  clear,  that  the  right  which 
every  corporation  has  of  calling  upon  their  members  to 
execute  corporation  offices  may  be  abridged  by  themfelves, 
or  by  the  general  laws  of  the  land.  The  true  queftion 
is,  whether  this  right  has  not  been  abridged  in  the  prefent 
cafe,  and  what  will  be  the  legal  confequences  of  fuch 
abridgment. — ■■ — The  unhappy  fituation  the  royal  family 
and  the  nation  had  been  in  before  the  reftoration,  made 
the  legiflature  willing  to  guard  againft  a  relapfe;  and 
therefore  they  thought  it  neceflary  to  regulate  the  corpo- 
rations in  an  arbitrary  way,  by  removing  fome  officers, 
and  placing  others  in  their  room  who  were  better  affected, 
and  alfo  by  providing  officers  for  the  future.  The  me- 
thod they  took  was,  by  vefting  a  power  in  commiffioners 
(as  we  find  in  the  former  part  of  the  act),  to  turn  out 
whom  they  pleafed,  and  place  others  in  their  offices.  Of 
thefe  they  did  not  require  any  facramental  qualification ; 
becaufe  while  the  extraordinary  power  fubfifted,  there 
was  another  check  or  controul.  But  when  that  eommif- 
fion  expired,  they  did  not  then  chufe  to  reft  upon  oaths 
and  declarations  ;  but  meafured  the  fitnefs  of  men  by  their 
antecedent  religious  habit ;  and  made  the  having  re- 
ceived the  facrament,  according  to.  the  rites  of  the  church 

of 
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of  England,  the  criterion  by  which  that  fitnefs  was  to  be 
determined.  They  did  not  propofe  it  as  a  teft,  to  be 
given  at,  or  after  his  election  ;  becaufe  they  thought  that 
the  charms  of  power  in  poffeffion,  might  make  fudden 
converfions,  which  might  not  always  be  fincere. — The 
intent  of  the  legiflature  is  exprelTed  in  the  ftrongeft  terms, 
to  effectuate  fuch  an  intention.  "  Provided,  that  (after 
*'  the  expiration  of  the  commiflions)  no  perfon  (hall  for 
"  ever  hereafter  be  placed  elected  or  chofen  in  or  to  any 
"  of  the  offices  or  places  aforefaid,  that  fhall  not  have, 
"  within  one  year  next  before,  taken  the  facrament", 
and  fo  on  :  "  And  in  default  hereof,  every  fuch  election 
*c  is  hereby  declared  to  be  void."  Now  this  claufe  is  not 
addreffed  to  rjie  party  eledted,  but  to  the  electors.  The 
prohibition  is  laid  molt  clearly  upon  the  perfons  who  had 
a  right  to  elect.  It  is  the  voice  of  the  legiflature,  com- 
manding them  not  to  ele£l  fuch  perfons.  An  election 
contrary  to  that  prohibition,  is  a  tranfgreflion  ;  and  in 
this  cafe  it  was  a  wilful  tranfgreflion,  becaufe  they  had 
notice  that  Evans  was  one  of  thofe  perfons  j  if  wilful, 
then  a  moral  wrong,  which  can  never  lay  a  foundation 
for  an  a£lion  in  a  court  of  juftice.  Courts  of  juftice  are 
to  inforce  the  will  of  the  fociety.  Laws  manifeft  that 
will.  And  it  is  the  duty  of  courts  of  juftice  to  carry 
thefe  laws  into  execution  ;  but  they  are  not  to  fuftain 
actions,  for  doing  what  the  fociety  has  forbid.  — —  The 
injunction  not  to  elect,  extinguifhes  the  right  to  elect. 
The  a£f.  does  not  make  the  office,  but  the  election,  void. 
The  election  in  the  prefent  cafe  is  an  infraction  of  the 

law  :  and  right  cannot  fpring  out  of  wrong.  If  an 

act  of  parliament  was  to  be  made,  with  a  claufe,  that  all 
unmarried  men  mould  be  incapable  of  being  elected  ;  this 
would  work  a  releafe  of  the  original  contract,  as  to  fuch 
perfons.  A  valid  election  is  a  condition,  precedent  to 
the  right  which  the  corporation  has  to  command,  and  to 
the  obligation  on  the  members  to  obey. — It  has  been  faid, 
that  this  act  was  not  made  to  eafe  diffenters,  but  to  punifh 
them  j  and  that  an  exemption  from  bur-denfome  offices  will 
be  an  eafe  ;  that  the  office  of  merift*  being  one  of  thofe,  it 
will  be  giving  the  act  an  effect  which  the  legiflature  did 
not  intend  j  that  it  is  more  agreeable  to  the  intention  of 
the  legiflature,  to  conftrue  the  office  void  as  to  the  perfon 
elected,  and  good  as  to  the  corporation,  who  are  punifh- 
ing  as  for  a  contumacy.  This  is  the  fubftantial  part  of 
the  argument.  Many  cafes  have  been  cited,  where  acts 
have  been  deemed  good  to  a  certain  degree,  and  void  as 

to 
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to  all  others.  But  there  never  was,  and  it  is  impofllble 
there  ever  fhould  be,  a  cafe,  where  the  word  void  was 
conftrued  in  fuch  a  manner,  as  to  make  the  act  void  as 
to  a  perfon  who  broke  the  law,  and  good  as  to  the  per- 
fons  who  have  concurred  in  breaking  it.  The  only  point 
the  legiflature  had  in  view  was,  to  fecure  the  power  to 
perfons  who  outwardly  profeffed  the  religion  of  the  ftate. 
The  punifhment  of  non-conformifts,  by  excluding  them 
from  power,  was  the  confequence,  not  the  end,  of  the 
law.  'We,  as  judges,  ought  to  expound  the  law  with  the 
fame  fpirit  it  was  made ;  and  therefore  ought  not  to  con- 
ftrue  it  as  a  vindictive  law,  for  any  purpofe  but  its  own 
end.  Whether  this  cafe  occurred  to  the  legiflature,  or 
-how  they  thought  it  fhould  be  determined,  does  not  ap- 
pear. Different  men  may  make  different  conjectures. 
But  arbitrary  conjectures  never  ought  to  be  the  bafis  of 
judicial  determinations.  If  it  had  occurred,  and  they  had 
intended  to  have  made  any  difference  between  burdenfome 
and  lucrative  offices,  they  would  have  taken  notice  of  it. 
The  conftruction  now  muff  be  the  fame.  Suppofe  it  had 
been  the  office  of  chamberlain,  and  the  queftion  put  to 
the  legiflature  ;  the  anfwer  muft  have  been,  We  intend 
to  keep  non-conformifts  out  of  power,  and  therefore  we 
command  corporations  not  to  elect,  them.  They  cannot 
be  expofed  to  a  penalty  for  not  executing  an  office  to 
which  they  cannot  be  elected  :  The  exemption  from  both, 

makes  it  equal. As  to  what  is  faid,  that  perfons  may 

be  qualified  for  a  lucrative,  and  not  for  a  burdenfome 
office;  I  do  not  fee  how  fuch  a  cafe  can  exift.  For  if 
they  are  qualified  to  accept  a  lucrative  office,  they  are 
qualified  to  bear  a  burdenfome  one.  It  fhews  that  it  was 
only  a  mockery  in  them  ;  but  it  does  not  prove,  that  the 
fcruples  of  other  diffenters  are  imaginary.  It  would  be  as 
unjult  to  judse  of  the  fcruples  of  all  the  diffenters,  by 
the  conduct  of  fome  ;  as  to  judge  of  the  doctrines  of  the  -   • 

eftablifhed  church,  by  the  lives  of  fome  of  thofe  who 

profefs  it. It  has  been  urged,  that  a  man  (hall  not  be 

permitted  to  excufe  himfelf,  on  account  of  a  difability 
occafioned  by  his  own  default ;  that  it  is  an  aggravation 
of  his  offence,  to  excufe  one  crime  by  another;  and  that 
the  toleration  act  did  not  mean  to  exempt  diffenters  from 
relative  duties :    Inftances  have  been  mentioned,  of  pen- 
ions  out  of  their  fenfes,  who  are  not  allowed  to  difable 
!  themfelves  ;  if  fo,  when  the  incapacity  arifes  from  ana- 
J 'Jural  difability,  a  fortiori  in  the  cafe  of  a  difability  arifing 
'  from   neglect.     Firft,  I  deny  the  rule.     In  Skin.    576. 
^  Vol.  II,  M  Fitzherbert 
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Fitzherbert  was  of  a  different  opinion.  It  may  feem  hard, 
that  a  man  fhall  avoid  his  own  acts  for  durefs  of  man, 
and  not  for  a  vifitation  from  heaven.  But  the  reafon  is, 
that  the  law  has  directed  a  mode  of  inquiry,  and  the  king 
is  to  take  madmen  under  his  immediate  protection,  and 
after  office  found  to  avoid  fuch  acts  as  he  thinks  proper. 
5  Mod.  421.  Madmen  cannot  be  chofen  into  corpora- 
tion offices.  In  Eg.  Caf.  Abr.  279.  Lord  King  has  drawn 
a  rational  line,  between  the  acts  done  by  an  infane  perfon 
to  the  prejudice  of  others,  and  the  acts  done  by  him  to 
the  prejudice  of  himfelf.  King  and  Larwood  is  no  autho- 
rity in,  the  prefeni  cafe ;  becaufe  it  is  clear,  that  the 
toleration  act  was  not  pleaded,  and  it  was  only  the  opi- 
nion of  two  judges  againft  Sir  Samuel  Eyre.  In  4  Mod. 
274.  Lord  Somers  is  faid  to  have  been  of  the  fame  opi- 
nion as  Sir  Samuel  Eyre.  The  fine  was  only  five  marks; 
which  fhews  the  judges  thought  it  a  tender  cafe.  I  ob- 
ferve,  it  was  admitted  in  that  cafe,  that  if  a  man  be 
difabled  by  judgment  to  bear  an  office,  there  he  is  ex- 
cufed,  becaufe  judicium  redditur  in  invitum.  Why  then 
fliall  not  an  act  of  parliament  excufe,  which  is  the  judg- 
ment of  the  whole  legiflature. As  to  Sir  John  Read's 

cafe,  which  was  mentioned,  it  was  an  information  in  the 
exchequer  28  Nov.  26  C.  2.  He  was  appointed  fheriff 
of  Hertfordfhire,  was  fworn,  and  took  upon  himfelf  the 
execution  of  the  office.  A  cafe  very  different  from  this ; 
for  he  was  capable  of  the  office  at  the  time  he  was  ap- 
pointed, and  had  been  in  poffeffion.  In  the  prefent  cafe, 
the  defendant  was  not  eligible.  Sir  John  Read  had  alledg- 
ed  a  difability  which  it  was  in  his  power  to  remove,  and 
which  it  was  his  duty  to  remove.  B  ut  here  the  defendant's 
receiving  the  facrament  muff  be  precedent;  and  fince 
the  toleration  act,  it  is  not  his  duty  to  receive  it.-  Box 
and  IVoollaJlon,  another  cafe  cited,  turned  upon  the  in- 
formality in  the  plaintiff's  replication.  Had  it  been  de- 
termined on  the  point  it  is  now  produced  to  prove,  it 
would  certainly  have  been  mentioned  by  chief  juftice 
Holt  and  Eyre,  as  a  cafe  in  favour  of  their  opinions.  • 
The  cafe  in  3  Lev.  116.  differs  as  much  from  the  prefent 

cafe,  as  between  legally  and  illegally  elected.  * I  am 

therefore  clearly  of  opinion,  that  the  judgment  ought  to 
be  r  ever  fed. 

The  other  two  judges  delivered  their  opinions  to  the 
like  effect :  And  the  judgment  was  reverfed.  An  appeal 
-was  made  to  the  houfe  of  lords,  and  doth  not  yet  appear 
to  have  been  determined. 

5-  By 
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j.  By  the  3  J.  c.  5.  No  recufant  Corivict.  fhall  pradtifeDifability. 
the  common  or  civil  law,  or  phyfkk,  nor  fhall  be  judge 
minifter  clerk  or  fteward  or  other  officer  in  any  court,  or 
any  officer  in  the  army  or  navy;  on  pain  of  loolv  half 
to  the  king,  and  half  to  him  that  fhall  fue  in  any  of  the 
king's  courts  of  record,     f.  8. 

6.  By  the  3  J.  e.  5.  If  the  children  of  any  fubject  (thediildreiv 
faid  children  not  being  foldiers,  mariners^  merchants,"  or 

their  apprentices  or  factors)  fhall^  to  prevent  their  good 
education  in  England,  or  for  any  other  caufe,  be  fent  to 
go  beyond  feas  without  licence  of  the  king  or  fix  of  the 
privy  council  (whereof  the  principal  fecretary  to  be  one) ; 
fuch  child  fhall  take  no  benefit  by  anv  gift,  conveyance,* 
defcent,  devife>  or  otherwife,.  of  any  lands  or  goods,  until 
he  con  form  <     f.  16. 

7.  ArundeL  It  mail  be  publickly  taught  arid  preached  Quafcers  jn  ftp. 
by  all,  that  in  judicial  matters  oaths  may  be  lawfully  ta-  ticukr. 

ken.     Lindi  298. 

Art.  39.  As  we  eonfefsj  that  vain  and  rafh  fweafing  is 
forbidden  chriftian  men  by  our  lord  Jefus  Chriffi,  and 
James  his  apoftle  ;  fo  we  judge,*  that  chriftian  religion 
doth  not  prohibit,  but  that  a  man  may  fwear  When  the 
magistrate  requireth^  in  a  caufe  of  faith  and  charity,  fo  it 
be  done  according  to  the  prophet's  teachings  in  juftice 
judgment  and  truth. 

The  unlawfulnefs  of  taking  an  oath,  tlio'  before  a' 
judge,  was  one  of  the  tenets  of  the  old  anabaptifts;  againff. 
whom  therefore  firft  the  foregoing  conftitution,,  and  after 
that  this  article  was  made ;  long  before  the  quakers  had3 
either  name  or  being.  But  becaufe  they  wlio  at  preferit 
go  under  the  name  of  anabaptifts  have  quitted  the  doc- 
tririe*  and  the  people  called  quakers  have  taken  it  up,  it 
is  judged  moil  proper  to  infert  the  fame  here,'  under  the 
law  relating  to  quakers.     Gibf.  5 1  o,-  5 1 1  .• 

Again;  by  the  $  EL  c*  1.  If  any  perfon- fhall  refufe  to 
take  the  oaths  of  allegiance  and  fupremacy  lawfully  ten- 
dred,  he  (hall  incur  a  praemunire;     f.  8. 

And  by  the  13  &  14  C.  2.  c.  1.  Whereas  certain  per- 
sons j  under  the  name  of  quakers  and  other  names  of  fe~ 
paration,  have  taken  up  and  maintained  fundry  dangerous 
opinions  and  tenets,  and  (amorigft  others)  that  the  taking 
of  an  oath  in  any  cafe  whatsoever,  altho'  before  a  lawful 
magiftrate,  is  altogether  unlawful  and  contrary  to  the 
1  word  of  god  ;  and  the  faid  perfons  do  daily  refufe  to  take 
i  an  oath,  tho'  lawfully  tendred,  whereby  it  often  happens 
t  that  the  truth  is  wholly  fuppreffed,  and  the  adminiftra- 

M  2  tioa 
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tion  of  juftice  much  obftrud~r.ed  ;   and   whereas  the  faid 
perfons,  under  a  pretence  of  religious  worfhip,  do  often 
affemble  themfelves  together  in  great  numbers  in  fevcral 
parts  of  this  realm,  to  the  great  endangering  of  the  pub- 
lick:  peace  and  fafety,  and  to  the  terror  of  the  people,  by- 
maintaining  a  fecret  and  ftricT:  correfpondence  amongft 
themfelves,  and  in  the  mean  time  feparating  and  dividing 
themfelves  from  the  reft  of  his  majefty's  good  and  loyal 
fubjects,  and  from  the  publick  congregations  and  ufual 
places  of  divine  worfhip :  for  the  redreffing  therefore  and  ' 
preventing  the  many  mifchiefs  and  dangers  that  may  arife 
by  fuch  dangerous  tenets  and  fuch  unlawful  afTemblies, 
it  is  enacted,  that  if  any   perfon  who  maintaineth  that 
the  taking  of  an  oath  in  any  cafe  whatfoever  (altho'  be- 
fore a  lawful  majriftrate)   is  altogether  unlawful  and  con-> 
trary  to  the  word  of  god,  fhall  wilfully  and  obftinately 
refufe  to  take  an  oath,  where  by  the  laws  of  the  realm  he 
fhall  be  bound  to  take  the  fame,  being  lawfully  and  duly 
tendred  ;  or  fhall  endeavour  to  perfuade  any  other  perfon 
to  whom  any  fuch  oath  fhall  in  like  manner  be  duly  and 
lawfully  tendred,  to  refufe  and  forbear  the  taking  of  the 
fame;  or  fhall  by  printing  writing  or  otherwife  go  about 
to  maintain  and  defend,  that   the  taking  of  an  oath  in 
any  cafe  whatfoever  is  altogether  unlawful :  And  if  the 
faid  perfons  commonly  called  quakers,  fhall  depart  from 
the  places  of  their  feveral  habitations,  and  affemble  them- 
felves to  the  number  of  five  or  more,  of  the  age  of  fix- 
teen  years  or  upwards,  at  any  one  time  in  any  one  place, 
under   pretence  of  joining   in   a  religious  worfhip,    not 
authorized  by  the  laws  of  this  realm  :■■  -    In  every  fuch 
cafe  the  party  fo  offending,  being  convict,  by  verdicl:  of 
twelve  men,  or  confeffion,  or  by  the  notorious  evidence 
of  the  facl,  fhall  forfeit  to  the  king  for  the  firft  offence  a 
fum  not  exceeding  5 1,  for  the  fecond  offence  a  fum  not 
exceeding  10 1;  to  be  levied  by  diftrefs  and  fale  by  war- 
rant of  the  parties  before  whom  the  offender  fhall  be 
convidled ;  and  for  want  of  fuch  diftrefs  or  non-payment 
■of  the  penalty  within  one  week  after  the  conviction,  the 
faid  party  fhall  for  the  firft  offence  be  committed  to  the 
common  gaol  or  houfe  of  correction  for  the  fpace  of  three 
months,  and  for  trje  fecond  offence  during  fix  months, 
there  to  be  kept  to  hard  labour  :  which  faid  penalties  fhall 
be  employed  for  the  increafe  of  the  ftock  of  the  houfe 
of  correction  to  which  they  fhall  be  committed  and  pro- 
viding materials  to  fet  them  on  work  :  And  for  the  third 
offence*,   every   fuch  perfon   fhall  abjure  the  realm;   or 

otherwife 
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otherwife  his  majefty  may  order  him  to  be  transported  to 
any  of  his  majefty's  plantations  beyond  the  feas.     f.  t,  •%. 

And  the  juftices  of  aflize,  and  juftices  of  the  peace  in 
their  open  and  general  feflions,  {hall  have  power  to  in- 
quire of  hear  and  determine  the  fame,  and  make  proce& 
for  the  execution  thereof,  as  they  may  do  in  cafes  of  tref- 
pafs.     f.  3.  •    < 

And  any  juftice  of  the  peace,  or  mayor  of  a  corporat- 
ion, may  commit  to  the  common  gaol,  or  bind  over 
■with  fufficient  fureties  to  the  quarter  feflions,  any  perfon 
offending  in  the  premifles,  in  order  to  his  conviction. 

Provided,  that  if  any  perfon  after  conviction  {hall-take 
fuch  oaths  for  which  he  ftands  committed,  and  {hall  alfo 
give  fecurity  that  he  will  forbear  t:o  meet  in  any  fuch  un- 
lawful aflembly  ;  he  {hall  be  difcharged.     f.  5-. 

8.  The  tenets  of  the  old  anabaptifts  were  ;  that  in-  Anabaptifls  in 
fants  ought  not  to  be  baptized  ;  and  if  they  be  baptized,  Pamcular' 
that  they  ought  to  be  rebaptized  when  they  come  to  law- 
ful age ;  that  it  is  not  lawful  for  a  chriftian  man  to  bear 
office  or  rule  in  the  commonwealth  ;  that  no  man's  laws 
ought  to  be  obeyed  ;  that  it  is  not  lawful  for  a-  chriftian 
man  to  take  an  oath  before  any  judge  ;  that  Chrift  took 
no  bodily  fubftance  of  the  blefled  virgin ;  that  finners 
after  baptifm  cannot  be  reftored  by  repentance  ;  that  all 
things  be  or  ought  to  be  common,  and  nothing  feveral  : 
All  which  were  excepted  out  of  the  general  pardons  of 
the  32  H.  8.  c  49.  and  the  3  &  4  Ed.  6.  c.  24. 

Art.  16.  Not  every  deadly  fin  willingly  committed  af- 
ter baptifm,  is  fin  againft  the  holy  ghoft  and  unpardon- 
able. Wherefore  the  grant  of  repentance  is  not  to  be 
denied  to  fuch  as  fall  into  fin  after  baptifm.  After  we 
have  received  the  holy  ghoft,  we  may  depart  from  grace 
given,  and  fall  into  fin,  and  by  the  grace  of  god  we  may 
arife  again,  and  amend  our  lives.  And  therefore  they 
are  to  be  condemned,  which  fay  they  can  no  more  fin  as 
long  as  they  live  here,  or  deny  the  place  of  forgivenefs 
to  fuch  as  truly  repent. 

Art.  27.  The  baptifm  of  young  children  is  in  any  wife 
to  be  retained  in  the  church,  as  moft  agreeable  to  the 
inftitution  of  Chrift. 

Preface  to  the  hook  of  Common  Prayer.     It  was  thought 
:  convenient,  that  an  oflke  fhould  be  added  for  the  bap- 
tifm of  fuch  as  are  of  riper  years  ;   which  altho'  not  lb 
neceflary  when  the  former,  book  was  compiled,  yet  by  the 
growth  of  anabaptifm,  thro'  the  licentioufnefs,  of  the  late 
,  times  c[ept  in  amongft  us,  it  is  now  become  neceflary. 
M  3  #t  37 
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Art.  37.  The  laws  of  the  realm  may  punim  chriiliafl 
men  with  death,  for  heinous  and  grievous  offences. 

And  by  the  fame  article  ;  It  is  lawful  for  chriftian  men, 
at  the  commandment  of  the  magiftrate,  to  wear  weapons, 
and  ferve  in  the  wars. 

Art.  38.  The  riches  and  goods  of  christians  are  not 
common,  as  touching  the  right  title  and  poHTeffion  of  the 
fame,  as  certain  anabaptifts  do  falfly  boaft.  Notwithr 
ftanding,  every  man  ought,  of  fuch  thjngs  as  he  pofTef- 
feth,  liberally  to  give  alms  to  the  poor?  according  to  his 
ability. 

II.  How  far  mitigated  by  the  (ifi  of  toleration^  and 
other  ails. 

By  the  1  W.  c.  18.  it  is  enacted  as  followeth  : 
Fdrafmuch  as  fome  eafe  to  fcrupulous  confidences  in  the  exer- 
e'tfie  of  religion^  may  be  an  effectual  means  to  unite  their  majejiies 
protejlant  fubjecls  in  interejl  and  ctfifeclion  ;  it  is  enabled,  that 
neither  the  Jlatute  of  the  23  El.  c.  I.  nor  the  Jlatute  of  the 
29  El.  c.  6.  nor  the  1  El.  c.  2.  f.  14.  nor  the  3  J.  c.  4. 
/  nor  the  3  J.  c.  5.  nor  any  other  lata  or  Jlatute  of  this  realm, 
made  againji  papijls  or  popijh  recufants  (except  the  25  Car.  2. 
c.  2.  arid  the  30  Car.  2.  ft.  2.  c  1.)  /hall  be  conjlrued  to 
extend  to  any  perfon  dijfenting  from  the  church  of  England^ 
that  Jhall  take  the  oaths  of  allegiance  and  fupremacy,  and  make 
and  fubferibe  the  declaration  againji  popery  of  the  30  Car.  2. 
it.  2.  C.  1.  Which  oaths  and  declaration  the  juflices  of  the 
peace  at  the  general  fiefifiions  of  the  peace  to  be  held  for  the 
county  or  place  where  fuch  perfon  Jhall  live,  are  hereby  requin 
to  tender  and  adminifler  to  fuch  perfons  as  Jhall  offer  the, 
J elves  to  take  make  and  fubferibe  the  fiame^  and  thereof  to  keep 
a  regi/ler  :  and  none  of  the  perfons  aforefaid  Jhall  give  or  payy 
as  any  fee  or  reiuard,  to  any  officer  or  officers  belonging  to  the 
court  aforefaid^  above  the  fum  of  6d,  nor  that  more  than 
once,  for  the  entring  of  his  taking  the  faid  oaths  and  making 
and  fubferibing  the  faid  declaration ;  nor  above  the  further  fum 
pf6dt  for  any  certificate  of  the  fame  to  be  made  out  andfigned 
by  the  officer  or  officers  of  the  faid  court,     f.  i,  2. 

And  all  and  every  perfon  and  perfons  that  Jhall  as  aforefaid 
take  the  faid  oaths ,  and  make  and  fubferibe  the  faid  declaration ■, 
Jhall  not  be  liable  to  any  pains  penalties  or  forfeitures  men- 
tioned in  the  35  El.  c.  1.  nor  in  the  22  Car.  2.  c.  |.  nor  Jhall 
any  of  the  faid  perfons  be  profecuted  in  any  ecclefiajlical  courts 
for  or  by  reafon  of  their  non-conforming  to  the  church  of  Eng- 
land,    f.  4. 

Provided^ 
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Provided,  that  if  any  afjembly  of  perfons  dijfenting  from  the 
church  of  England  Jhall  be  had  in  any,  -place  for  religious  wor- 
Jhip,  with  the  doors  locked  barred  or  bolted,  during  any  time 
of  fuch  meeting  together  ;  all  <znd  every  per f on  and  per  fans  that 
Jhall  come  to  and  be  at  fuch  mating  Jhall  not  receive  any  benefit 
from  this  law,  but  be  liable  to  all  the  pains  and  penalties  of 
■all  the  aforegoing  laws  recited  in  this  acl,  for  fuch  their  meet- 
ing, notwithjlanding  his  taking  the  oaths,  and  his  making  and 
fubfcribing  the  declaration  aforefaid.     f.  5. 

Provided,  that  nothing  herein  contained  Jhall  be  conjlrued  to 
exempt  any  of  the  perfons  aforefaid  from  paying  of  tithes  or 
other  parochial  duties,  or  any  other  duties  to  the  church  or 
minifler ;  nor  from  any  profecution  in  any  ecclefiajjical  court,  or 
elfewhere,  for  the  fame.     f.  6. 

And  if  any  perfon  dijfenting  from  the  church  of  England  as 
aforefaid,  Jhall  be  chofen  or  otherwife  appointed  to  bear  the 
office  of  high  conjlable,  or  petit  conjlable,  churchwarden,  over- 
feer  of  the  poor,  or  any  other  parochial  or  zvard  office,  and  fuch 
perfon  Jhall  fcruple  to  take  upon  him  any  of  the  faid  offices  in 
regard  of  the  oaths,  or  any  other  matter  or  thing  required  by 
the  law  to  be  taken  or  done  in  refpecl  of  fuch  office  ;  every  fuch 
perfon  jhall  and  may  execute  fuch  office  or  employment  by  a  fuf- 
ficient  deputy  by  him  to  be  provided,  that  Jhall  comply  with  the 
laws  on  this  behalf.  Provided  always,  the  faid  deputy  be 
allowed  and  approved  by  fuch  perfon  or  perfons^  in  fuch  man- 
ner as  fuch  officer  or  officers  rejpeclively  Jhould  by  law  have 
been  allowed  and  approved,     f.  7. 

And  no  perfon  dijfenting  from  the  church  of  England,  in 
holy  orders  or  pretended  holy  orders,  or  pretending  to  holy  or- 
ders, nor  any  preacher  or  teacher  of  any  congregation  of  dijfent- 
ing protejlants,  that  Jhall  make  and  fubfcribe  the  declaration 
aforefaid,  and  take  the  faid  oaths  at  the  general  or  quarter 
fejjions  of  the,  peace  to  be  held  for  the  county  town  parts  or 
divifion  where  fuch  perfon  lives ,  and  Jhall  alfo  declare  his  ap- 
probation of  and  fubfcribe  the  articles  of  religion  mentioned  in 
theflatute  of  the  13  Eliz.  c.  12.  except  the  34th,  35th,  and 
36th,  and  thefe  words  of  the  20th  article,  viz.  [the  church 
hath  power  to  decree  rites  or  ceremonies,  and  authority 
in  controverfies  of  faith,  and  yet]  Jhall  be  liable  to  any  of 
the  pains  or  penalties  of  the  17  C.  2.  c.  2.  nor  the  penalties 
mentioned  in  the  [aid  ail  of  the  22  C,  2.  c,  1,  by  reafon  of 
preaching  at  any  exercife  of  religion  5  nor  to  the  penalty  of 
jool  by  the  13  &  14  C.  2,  c.  4,  for  officiating  in  any  con~ 
gregation  for  the  exercife  of  religion  permitted  and  allowed  by 
ihk  aft*     f.  8, 

M  4  Provided 
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Provided  always,  that  the  making  and  fubfcribing  the  faid 
declaration,  and  the  taking  the  faid  oaths,  and  making  the  de- 
claration of  approbation  and  fubfcription  to  the  faid  articles,  in 
manner  as  aforefaid,  at  fuel?  general  or  quarter  fejjions  of  the 
peace,  Pall  be  then  and  there  entred  of  record  in  the  faid  court, 
for  which  6  d  fhall  be  paid  to  the  clerk  of  the  peace,  and  no 
more :  provided,  that  fuch  perfon  fhall  not  at  any  time  preach 
in  any  place,  but  with  the  doers  not  locked  barred  or  bolted  as 
aforefaid.     f.  9. 

And  whereas  feme  diffenting  proiejlants  fcruple  the  baptizing 
of  infants ;  it  is  enacled,  that  every  perfon  in  pretended  holy 
,  orders,  or  pretending  to  holy  orders,  or  preacher  or  teacher, 
that  pall  fubferibe  the  aforefaid  articles  of  religion,  except  be- 
\  fore  excepted,  and  alfo  except  part  of  the  i*]th  article  touch- 
ing infant  baptifm,  and  pall  take  the  faid  oaths,  and  make 
and  fubferibe  the  faid  declaration,  in  manner  aforefaid:,  Pall 
enjoy  all  the  privileges  benefits  and  advantages  which  any  other 
diffenting  minifler  as  aforefaid  might  have  or  enjoy  by  virtue  of 
this  acl.     f.  10. 

.  And  every  teacher  or  preacher  in  holy  orders,  or  pretended 
holy  orders,  that  is  a  minijler  preacher  or  teacher  of  a  con- 
gregation, that  Pall  take  the  oaths  herein  required,  and  make 
and  fubferibe  the  declaration  aforefaid,  and  alfo  fubferibe  fuch 
of  the  aforefaid  articles  of  the  church  of  England  as  are  required 
by  this  acl  in  manner  aforefaid,  Pall  be  thenceforth  exempted 
from  ferving  on  any  jury,  or  from  being  chofen  or  appointed  to 
bear  the  office  of  churchwarden,  overfeer  of  the  poor,  or  any 
other  parochial  or  ward  office,   or  other  office  in  any  hundred  of 
any  pi  re,  city,  town,  par'ip,   divifion,  or  vjapeniake.      f.  11. 
And  every  ju/uce  of  the  peace  ?nay  at  any  time  require  any 
perfon  that  goes  to  any  meeting  for  exercife  of  religion,  to  make, 
and  fubferibe  the  declaration  aforefaid,  and  alfo  to   take  the 
faid  oaths  (or  declaration  of  fidelity  herein  after  mentioned,  in. 
cafe  fuch  perfon  fcruples  the  taking  of  an  oath),  and  upon  re- 
fufal  thereof,  he  pall  commit  him  to  prifon  without  bail,  and 
certify  his  name  to  the  next  fejfion,   to   be  held  for  that  place 
where  fuch  perfon  then  refides  ;  and  if  he  pall  there  upon  a 
fecond  tender  refufe  to  make  and  fubferibe  the  declaration  afore- 
faid, he  pall  be  then  and  there  recorded  and  from  thenceforth 
taken  for  a  popifij  recufant  convicly  and  incur  all  the  penalties 
of  all  the  aforefaid  laws.     f.  12. 

And  whereas  there  are  certain  other  perfons,  dijfenters  from 
the  church  of  England,  who  fcruple  the  taking  of  any  oath ; 
it  is  enacled,  that  every  fuch  perfon  pall  make  and  fubferibe 
the  declaration  aforefaid,  and  alfo  a  declaration  of  fidelity,  and 
fubferibe  a  profeffion  of  their  thrijlian  belief.  Which  decla- 
rations 
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•rations  and  fubfcription  jhall  be  made  and  entted  of  record  at 
the  general  quarter  fejjions  of  the  peace  for  the  place  where- 
fitch  perfon  re/ides.  And  every  fuch  perfon  that  Jhall  make 
and  fubfcribe  the  two  declarations  and  prcfefifion  aforefaid,  be- 
ing thereunto  required,  Jhall  be  exempted  from  all  the  pains- 
and  penalties  of  all  the  aforementioned  (latutes  made  againjl 
popijh  recufants  or  protejlant  non-conformijls,  and  alfo  from  the 
penalties  of  the  5  El.  c.  I.  and  13  &  14  C.  2.  c.  1.  con- 
cerning the  taking  of  oaths ;  and  Jhall  enjoy  all  other  the  be- 
nefits privileges  and  advantages,  under  the  like  limitations- 
provifoes  and  conditions,  vjhich  any  other  diffenters  Jhould  or 
aught  to  enjoy  by  virtue  of  this  acl.     f.  13. 

And  if  any  perfon  Jhall  refufe  to  take  the  faid  oaths,  when 
tendred  to  him,  which  every  jujlice  of  the  peace  is  hereby  im- 
powered  to  do ;  fuch  perfon  Jhall  not  be  admitted  to  make  and 
fubfcribe  the  two  declarations  aforefaid,  tho'  required  thereunto 
either  before  a  jujlice  of  the  peace,  or  at  the  fejjions  before  or 
after  any  conviclion  of  popijh  recufancy  as  aforefaid,  unlcfs  fuch\ 
perfon  can,  within  thirty  one  days  after  fuch  tender  of  the  de- 
clarations to  him,  produce  two  fujficient  protejlant  witneffes  to 
tejlify  upon  oath  that  they  believe  him  to  be  a  protejlant  dif- 
fenter,  or  a  certificate  under  the  hands  of  four  protejlants  whs- 
are  conformable  to  the  church  of  England  or  have  taken  the 
oaths  and  fubfcribed  the  declaration  abovementioned,  and  Jhall 
alfo  produce  a  certificate  under  the  hands  and  feals  of  fix  or 
more  fufficient  men  of  the  congregation  to  which  he  belongs% 
owning  him  for  one  of  the?n.     f.  14. 

Provided,  that  until  fuch  certificate  under  the  hands  of  fix 
of  his  congregation  as  aforefaid  be  produced,  and  two  protejlant 
witnejfes  come  to  attejl  his  being  a  protejlant  diff enter,  or  a 
certificate  under  the  hands  of  four  protejlants  as  aforefaid  be' 
produced ;  the  jujlice  Jhall  take  a  recognizance  with  two  fure- 
ties  in  the  penal  fum  of  50  /  for  his  produchig  the  fame ;  and 
if  he  cannot  give  fuch  fecurity,  Jhall  commit  him  to  prijon 
until  he  hath  produced  fuch  certificates,  or  two  witnejfes  -at 
aforefaid.     f.  15. 

Provided  always,  that  all  the  laws  made  and  provided  for 
the  frequenting  of  divine  fervice  on  the  lord's  day,  Jhall  be 
Jlill  in  force,  and  executed  againjl  all  perfims  that  offend  againjl 
the  faid  laws,  except  fuch  perfons  come  to  fome  congregation  or 
affembly  of  religious  worjhip,  allowed  or  permitted  by  this  ad. 
f.  16. 

Provided,  that  nothing  in  this  acl  Jhall  be  conjlrued  to  ex- 
tend, to  give  any  eafe  benefit  or  advantage  to  any  papijl  or  po- 
p:(h  recufant  zvhatfoever  j  or  to  any  perfon  that  Jhall  deny  in 
3  hi* 
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his  preaching  or  writing  the  dotlrine  of  the  blejfed  trinity,  as 
it  is  declared  in  the  afore/aid  articles  of  religion,     f.  1 7. 

Provided^  that  if  any  perfon  Jhall  willingly  and  of  purpofe, 
malicioufly  or  contempt uoujly  come  into  any  cathedral  or  parijh 
church,  chapel,  or  other  congregation  permitted  by  this  acl,  and 
dif quiet  or  dijlurb  the  fame  or  mifufe  any  preacher  or  teacher  j 
he  Jhall-,  upon  proof  thereof  before  any  juflice  of  the  peace  by 
two  wiinejfes,  find  two  fureties  to  be  bound  by  recognizance  in 
the  penal  fum  of  50/,  and  in  default  of  fuch  fureties  Jhall  be' 
committed  to  prifon  till  the  next  fejfions ;  and  upon  conviclion  of 
the  faid  offence  at  the  faid  fejfions,  Jhall  fuffer  the  pain  and 
penalty  of  20  /  to  the  king.     f.  18. 

Provided  always,  that  no  congregation  or  affembly  for  reli- 
gious worjhip  Jhall  be  permitted  or  allowed  by  this  ail,  until 
the  place  of  fuch  meeting  Jhall  be  certified  to  the  bijhop  of  the 
diocefe,  ot  to  the  archdeacon  of  the  archdeaconry,  or  to  the 
jujlices  of  the  peace  at  the  general  or  quarter  fejfions  of  the  peace 
for  the  county  city  or  place  in  which  fuch  meeting  Jhall  be  held, 
and  regiflred  in  the  faid  bijhop' s  or  archdeacon's  court  refpec- 
tively,  or  recorded  at  the  faid  fejfions ;  the  regijler  or  clerk 
ef  the  peace  whereof  refpeclively,  is  hereby  required  to  regifler 
the  fame,  and  to  give  certificate  thereof  to  fuch  perfon  as  Jhall 
demand  the  fame  :  for  which  there  Jhall  be  no  greater  fee  nor 
teward  taken,  than  the  fum  cf6d.     f.  19. 

{>.  2.  Nor  any  other  law  or  Jlatute  of  this  realm  made 
dgain/f  papijls  or  popijh  recufants]  Which  are  fpecially  in- 
ferted  under  the  title  poperp. 

Except  the  25  C.  2.  c  2.  and  the  30  C.  2.  ft.  2.  c.  i.J 
Which  faid  ftatute  of  the  25  C.  2.  c.  2.  requires  that 
perfons  admitted  to  temporal  offices  fhall  receive  the  fa- 
crament  according  to  the  ufage  of  the  church  of  England, 
and  fubferibe  the  declaration  againft  tranfubftantiation. 

And  the  faid  ftatute  of  the  30  C.  2.  ft.  2.  c.  %.  dif- 
ables  perfons  from  fitting  in  either  houfe  of  parliament 
coming  to  court,  who  fhall  not  fubferibe  the  declarator 
againft  popery  therein  mentioned. 

Shall  be  conflrued  to  extend  to  any  perfon  or  perfons  diffent 
ing  from   the  church  of  England,  that  Jhall  take  the   oaths] 
In  the  judgment  given   againft  Larwood,  H.  6  W.    it 
was  declared  by  the  court,  that  the  defendant  fhould 
firft  have  pleaded  in  bar,  that  he  was  a  diflenter  fror 
the  church,  and  then  brought  himfelf  within  the  compafs 
of  the  a&  of  indulgence ;  of  which  the  court  cannot  take 
any  notice,  becaufe  it  is  a  private  acT: ;  for  before  it  was 
made,  the  law  did  not  take  any  notice  oi  pratejlant  diffinterst 
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ibut  only  of  diffenters  from  the  church  in  general :  be- 
sides, it  is  an  act.  which  doth  not  extend  to  all  forts  of 
proteftant  diffenters,  but  only  to  fuch  who  fhall  qualify 
themfelves  as  therein  is  prefcribed.     4  Mod.  274.. 

That  Jhalltake  the  oaths]  And  by  the  10  An.  c.  2.     If 
any  per/on  diffenting  from  the  church  of  England  (not  in  holy 
orders,  or  pretended  holy  orders,  or  pretending  to  holy  orders, 
nor  any  preacher  or  teacher  of  any  congregation)   who  Jhould 
have  been  intitled  to  the  benefit  of  the  toleration  ail  if  he  had 
,duly  taken  and  Jubjcribed  the  oaths  and  declaration  or  otherwife 
qualified  himfelf  as  required  by  the  faid  acl,  and  Jhall  be  pro- 
jected upon  any  of  the  penal flatutes  from  which  protefiant  dif- 
f enters  are  exempted  by  the  faid  acl,  — Jhall  at  any  time  during 
fuch  prof ecution,  take  and  fubfcribe  the  faid  oaths  and  declara- 
ration,  or  being  of  the  people  called  quakers  Jhall  make  and  fuo- 
fcribe  the  aforefaid  declaration  and  alfo  the  declaration  of  fidel- 
ity and  fubfcribe  the  profejjion  of  their  chriflian  belief  according 
to  the  faid  acl,   or  before  any  two  juflices  of  the  peace  (who 
Jhall  take  and  return  the  fame  to  the  next  quarter  feffions  to  be 
there  recorded)  ;  fuch  perfon  Jhall  be  intitled  to  the  benefit  of 
the  faid  acl,  as  fully  as  if  he  had  duly  qualified  himfelf  within 
the  time  prefcribed  by  the  faid  acl,  and  Jhall  be  thenceforth  ex- 
empted and  difcharged  from  all  the  penalties  and  forfeitures 
incurred  by  force  of  any  of  the  aforefaid  penal  flatutes.     f.  8. 

That  Jhall  Jhall  take  the  oaths  of  allegiance  and  fupremacy, 
and  make  and  fubfcribe  the  declaration  againfl  popery]  Whieh 
oaths  and  declaration  are  inferted  under  the  title  £Datf)& 

Tor  the  county  or  place  where  fuch  perfon  Jhall  live]  And  by 
the  10  An.  c.  2.  Any  preacher  or  teacher  )f  any  congregation 
of  dijfenting  proteJlants,duly  qualified  according  to  the  faid  acl, 
Jhall  be  allowed  to  officiate  in  any  congregation,  altbo'  the  fame 
be  not  in  the  county  wherein  he  was  fo  qualified;  provided  that 
the  faid  congregation  or  place  of  meeting  hath  been  duly  certi- 
fied, and  regiflred  or  recorded  according  to  the  faid  acl  ;  and 
fuch  preacher  or  teacher  Jhall,  if  required,  produce  a  certificate 
af  his  having  Jo  qualified  himfelf  under  the  hand  of  the  clerk  of 
the  peace  ;  and  Jhall  aljo  before  anyjuflice  of  the  peace  of  the  county 
or  place  where  be  Jhall  Jo  officiate,  make  and  fubfcribe  fuch  de- 
claration, and  take  fuch  oaths  as  are  mentioned  in  the  faid  acl9 
if  thereunto  required,     f.   9. 

S.  3.  All  and  every  perfon  and  perfons  Jhall  not  be  liable] 
\]the  fenfe  in  this,  and  in  the  following  fe&ion  where  the 

fame 
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fame  words  are  repeated,  is  evident  enough  ;   but  it  feeni- 
eth  to  be  fomewhat  inaccurately  expreffed. 

S.  4..  Nor  /hall  any  of the  [aid per -J ons  be  profecuted  in  any 
ecdejiajlical  court]  Two  perfons  who  were  published  and 
mafriedjn  a  conventicle,  were  afterwards  libelled  againft 
-in.the  fpiritual  court,  tor  incontinence  and  fornication; 
and  upon  moving  for  a  prohibition,  time  was  afiigned  to 
mew  caufe  why  it  fhould  not  go,  and  the  proceedings 
in  the  ecclefiaftical  court  were  flayed  in  the  mean  time. 
Afterwards  it  was  agreed  that  a  prohibition  fhould  be 
granted,  and  that  the  plaintiff  fhould  declare  ;  that  fo 
upon  demurrer,  the  point  might  be  tried.  But  what  the 
judgment  was,  or  whether  the  caufe  proceeded  to  trial, 
doth  not  appear  by  the  report.     3  Lev.   376.     Gibf.  519L. 

But  as  to  this  cafe  of  marriage  ;  by  the  ftatute  of  the  26 
G.  2.  c.  33.  if  the  fame  fhall  not  be  celebrated  in  a  church 
or  publick  chapel  .(except  the  parties  be  quakers),  the 
marriage  fhall  be  void. 

S„  8.  Andfoall  alfo  declare  his  approbation  of,  and  fubferibe 
the  articles  cf  religion']  So  that  the  act  doth  not  extend  to  all 
perfons  whatfoever,  who  fhall  think  fit  to  flyle  themfelves 
proteflant  difTenters  ;    but  in  order  to  be  intitled  to  the 

-benefits  thereof,  they  muff  firit  qualify  themfelves  as  is 
therein  directed  ;.  that  is  to  fay,. they  muft  take  the  oaths, 
ana  make  the  fubferiptions  requifrte  within  certain  bounds. 
Until  this  fhall  be  done,  they  are  not  intitled  to  any  in- 
dulgence by  this'  act.  Which  cbfervatioh  is  applicable 
particularly  to  a  feci:  that  hath,  fprung  up  of  late  years  dif- 
tinguifhed  by  the  name  of  Methodifts  ;  which  doth  not 
as  yet  feem  to  be  fettled  to  any  certain  principles.  They 
did  originally  proceed  as  members  of  the  church  of  Eng- 
land, profeffing  only  a  flricVr  purity,  and  an  adherence 
to  the  genuine  doctrines  of  the  church,  which  they  fup- 
pofed  the  church  itfelf  had  deferted,  or  did  not  fufKciently 
inculcate.     And  this,  was  firft  fet  on  foot  by  clergymen 

.  of  the  church  of  England  ;  ho  doubt,  with  a  verv  good 
intention.  But,  as  Solomon  faith  concerning  the  begin- 
ning of  flrife,  that  it  is  like  the  letting  out  of  water ;  fo 
here,  the  floodgate  being  opened,  it  doth  not  as  yet  ap- 
pear where  the  inundation  will  flop.  If  they  continue 
to  profefs  themfelves  flill  members  of  the  church,  and  at 

■  their  affemblies  do  perform  their  religious  exercifes  ac- 
cording to  the  form  and  manner  of  the  church  of  England; 
act  doth  not  extend  unto  them,  nor  do  they  feem  to 

need 
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need  the  benefit  of  it;  I  mean,  as  their  hearers  :  But 
thofe  minifters  of  the  church  of  England,  who  take  upon, 
them  to  preach  in  fuch  aflemblies,  will  do  v/ell  to  confi-. 
der  the  force  of  the  71ft  canon  aforementioned  ;  'which, 
to  prevent  the  danger  and  probable  factious  confequences 
of  fuch  clandeftine  affemblies,  doth  for  their  fecond  of- 
fence in  this  kind  inflict  upon  them  the  penalty  of  ex- 
communication. If  they  do  not  proceed  in  their  affem- 
blies according  to  the  form  and  manner  of  the  church  o£ 
England  ;  then  both  minifter  and  people  are  liable  to  all 
the  penalties  of  the  aforefaid  ftatutes  made  againft  con- 
venticles, until  they  fhall  be  qualified  by  taking  the  oaths, 
and  making  the  fubfcriptions,  and  performing  the  other 
requifites,  according  to  this  a£t :  Which  being  done,  it 
is  probable  they  will  then  fall  in  at  laft,  amongft  fome  of 
the  other  feels  of  proteftant  diffenters. 

S .  11.  Shall  be  exempted  from  ferving  on  any  jury']  And 
by  the  2  G.  3.  c.  20.  from  ferving  in  the  militia. 

S.  13.  Scruple  the  taking  of  any  oath]  And  by  the  22  G* 
2.  c.  46.  In  all  cafes  wherein  by  any  a  SI  of  parliament  an 
eath  is  or  fiall  be  allowed  or  required,  the  folcnm  affirmation  of 
quakers  Jball  be  allowed  inflead  of  fuch  oath,  altho'  no  particu- 
lar or  exprefs  provifion  be  made  for  that  purpofe  in  fuch  acl  : 
and  if  any  per f on  making  fuch  affirmation  /hall  be  conviSled  of 
having  wilfully  fal/ly  and  corruptly  affirmed  or  declared  any 
thing,  which  if  the  fame  had  been  depofed  upon  oath  ivould- 
have  amounted  to  vjilful  and  corrupt  perjury  ;  he'jbdllfuffer  as 
in  cafes  of  perjury,     f.   36. 

Provided,  that  no  quaker  /hall  by  -virtue  hereof  be  qualified 
or  permitted  to  give  evidence  in  any  criminal  cafes,  or  to  jerve 
on  juries,  or  io  bear  any  office  of  profit  in  the  government. 

f-  37- 

5T.  7  G.     Robinfon  and  Sayward.     By  the  court,  We 

cannot  ground  an  attachment  for  non-performance  of  an 
award  on  the  affirmation  of  a  quaker ;  for  tho'  it  be  a  fuit 
between  party  and  party,  yet  it  is  a  criminal  profecution 
within  the  ftatutes  that  in  certain  cafes  do  difpenfe  with 
the  oaths  of  quakers.     Str.  44.1. 

T.  8  G.     A  motion  was  made  for  exhibiting  articles 
of  the  peace,  on  the  behalf  of  Elizabeth  Collet,  a  quaker  ; 
but  (he  refufing  to  fwear,  the  court  could  do  nothing 
Iter.  527. 

H.  3  G.  2.  Caflell,  widow,  againft  Bambridge  and 
(  Corbitt.  On  an  appeal  of  murder,  a  Quaker's  affirmation 
v  was  offered  in  evidence,  and  it  was  infilled  that  this  is   a 

civil 
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civil  flat  only,  betwixt  party  and  party,  in  which  therefore 
he  might  be  a  witness  :  But  by  Raymond  chief  juftice, 
As  to  this  purpofe,  it  is  a  criminal  proceeding  ;  and  he 
cannot  be  a  witnefs,  unlefs  he  be  fworn.     Str.  856. 

T.  4  G.  2.  K.  and  Wych.  It  was  denied  to  read  a 
quakers  affirmation,  on  motion  for  an  information  for  a 
mifdemeanor.     Str.  872. 

H.  18  G.  2.  K.  againft  Turner  and  others.  A  rule  to 
fhew  caufe,  why  an  appointment  of  overfeers  of  the  poor 
for  Cirencefter  fhould  not  be  quafhed,  was  ferved  by  a 
quaker,  and  on  his  affirmation  made  abfolute ;  this  not 
being  looked  on  as  a  criminal  profecution,  tho'  it  is  on  the 
crown  fide,  and  the  rule  intitled  in  the  king's  name 
Str.   1 2 19. 

But  befides  the  quakers,  there  is  another  feci:  not  un-.- 
like  to  the  quakers  in  this  refpeel,  called  Moravians,  who 
fcrupling  to  take  an  oath  have  been  indulged  by  the  )e- 
giflature  in  making  a  folemn  affirmation  inftead  thereof; 
it  being  enacted  by  the  22  G.  2.  c.  30.  (intitled,  An  act 
for  encouraging  the  people  known  by  the  name  of  Unitas 
fratrum,  or  United  brethren,  to  fettle  in  his  majefty's  colo- 
nies in  America)  that  every  per/on  being  a  member  ofthepro-* 
tejiant  episcopal  church,  known  by  the  name  o/*unitas  fratrum* 
or  the  united  brethren,  which  church  was  formerly  fettled  in 
Moravia  and  Bohemia,  and  are  now  in  Pruffia,  Poland,  Si- 
lefia,  Lufatia,  Germany,  the  United  provinces,  and  alfo 
in  his  majefifs  dominions,  ivho  Jhall  be  required  on  any  lawful 
cccafion  to  take  an  oath,  Jhall  in/lead  of  the  ufualform  be  per- 
mitted to  make  his  folemn  affirmation,  in  thefe  words,  "  I 
*s  hi  B.  do  declare,  in  the  prefence  of  almighty  god,  the 
"  witnefs  of  the  truth  of  what  I  fay".  Which  jhall  be  of 
the  fame  force  and  ejfe£i  in  all  courts  ofjuflice  and  other  place i 
where  by  law  an  oath  Jhall  be  required  within  the  kingdoms  of 
Great  Britain  and  Ireland,  and  within  his  tnajejlys  dominions 
in  America,  and  under  the  like  penalties  as  for  perjury,  as  if 
fuch  perfon  had  taken  an  oath  in  the  ufualform.  But  this  not 
to  qualify  fuch  perfon  to  give  evidence  in  a  criminal  caufe,  or 
to  ferve  on  juries.- — And  by  the  f aid  acl,  every  member  of  the 
faid  church  or  congregation,  who  Jhall  reficle  in  any  of  his  7na^ 
jejiy's  dominions  in  America,  and  Jhall  be  fummoned  there  f& 
bear  arms,  Jhall  be  difcharged  from  perfonal  fervice,  on  paying 
the  like  rate  or  affeJJinent  in  lieu  thereof,  as  perfons  unable  by 
reafon  of  age,  fex,  or  other  infirmity.  —  And  to  prevent  any 
doubt,  whether  a  perfon  pretending  to  be  of  fuch  congregation, 
is  aciually  a  member  thereof',  every  perfon  who  Jhall  claim  any 
benefit  of  this  aft,  Jhall  at  the  time  of  fuch  claim  produce  a 
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certificate  figned  by  fome  bijhop  of  the  faid  church,  or  by  the 
pa/lor  of  fuch  church  or  congregation  who  Jhall  be  nearefi  U  the 
place  where  fuch  claim  is  made :  and  fuch  perfon,  proving  by 
his  affirmation,  or  by  other  legal  witnefs,  that  the  faid  certifi- 
cate was  duly  executed,  and  alfo  affirming  that  he  is  aftually  a 
member  of  the  faid  church,  Jhall  be  adjudged  and  deemed  ac- 
cordingly.— -And  that  it  may  be  known  whether  fuch  bijhopt  and 
pajlors  are  of  the  faid  church',  the  advocate  of  the  faid  church 
cr  congregation  for  the  time  being,  Jhall  from  time  to  time  lay 
before  The  commiflioners  for  trade  and  plantations,  in  or- 
der that  the  fame  may  remain  in  their  office,  UJls  of  all  the  bi- 
jhops of  the  faid  church  appointed  by  them  to  grant  certificate* ', 
with  their  hand  writing  and  ufual  feal ;  and  alfo,  the  names9 
handwriting,  andfeals  of  the  bijhops  appointed  by  the  faid  bre- 
thren at  aforefaid,  and  the  names  of  fuch  pajlors  as  Jhall  be 
authorized  by  the  faid  advocate  or  bijhops  to  give  certificates  in 
any  of  his  majejlys  colonies  in  America. 

Declaration  of  fidelity,  and  fubfcrvbe  a  profeffion  of  their 
chriflian  belief]  The  forms  of  which  are  inferted  under 
the  title  <©atl;& 

Shall  enjoy  all  other  the  benefits,  privileges,  and  advantages, 
which  any  other  diffenters  Jhould  or  ought  to  enjoy]  And  the 
rules  of  their  difcipline  feem  to  be  allowed  (as  in  the  cafe 
of  marriages  abovementioned)  fo  alfo  in  other  particulars: 
As  in  the  cafe  of  K.  and  Fra?icis  Hart,  M.  3  G.  3.  On 
an  indictment  for  a  libel.  The  profecutrix,  Mifs  Mary 
Jerom,  was  educated  among  the  quakers,  at  the  town  of 
Nottingham  ;  her  parents,  who  lived  there,  being  of  that 
perfuafion.  There  are  feveral  feparate  congregations  of 
quakers  in  this  town ;  and  once  a  month  a  general  af- 
fembly  is  held  of  them  all.  At  thefe  monthly  meetings, 
they  take  into  confederation  the  conduct  of  fuch  of  their 
members,  as  have  not  acted  conformably  to  their  rules ; 
and  proceed  according  to  the  direction  of  our  Saviour  in 
the  1 8th  chapter  of  St.  Matthew,  v.  15th,  16th,  and 
17th  *,  which  they  call  their  difcipline.  If  gentle  ad- 
monitions 


*  If  thy  brother  Jhall  trefpafs  againjl  thee,  go  and  tell  him  his 
fault  between  thee  and  him  alone  :  if  he  Jhall  bear  theer  thou  hajt 
gained  thy  brother. 

But  if  he  <will  not  hear  thee,  then  take  ivith  thee  one  or  pwa 
^more  ;  that  in  the  mouth  of  two  or  three  witnej/es  every  nvord  may 
We  cjlablijktd; 
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monitions  in  private  have  no  effect,  complaint  is  made  to 
the  monthly  meeting;  from  whence  a  deputation  is  for- 
mally fent,  to  vifit,  and  to  endeavour  to  reclaim  the  par- 
ty offending.  And  if  thefe  fteps  prove  ineffectual,  they 
proceed  at  lafr.  to  a  final  fentence  of  expulfion;  which  is 
ufually  by  fome  inftrument  or  paper  in  writing  drawn 
up  for  that  purpofe,  and  openly  read  at  one  of  the  meet- 
ings for  publiclc  worfhip.  The  perfon  employed  in  this 
fervice  is  called  the  clerk  of  the  meeting;  and  the  wri- 
ting, by  which  the  fociety  exclude  and  difown  as  their 
member  the  delinquent,  generally  fets  forth  the  caufe  of 
their  proceeding,  and  the  fruitlefs  care  and  endeavours 
.of  the  fociety  to  reclaim.  This  has  been  their  general 
•  practice  fince  the  toleration  aft  ;  and  at  Nottingham,  as 
well  as  in  many  other  places,  they  continue  on  this  plan 
to  this  time.  The  profecutrix  having  acted  in  difobe- 
dience  to  their  rules,  by  frequenting  places  of  public  di- 
verfions,  going  into  mourning  for  the  death  of  a  relation, 
and  doing  other  things  which  they  efteem  unlawful :  the 
method  of  admonition,  and  vifitation  by  deputies,  was 
taken  by  the  fociety ;  and  feveral  conferences  were  had ; 
but  they  proving  ineffectual,  and  fhe  abfenting  herfelf 
from  their  meetings,  and  declaring  that  fhe  did  not  look 
upon  herfelf  as  one  of  their  body,  the  fociety  at  laft  (af- 
ter feveral  fruitlefs  attempts  to  reclaim  her  for  a  year  and 
a  half)  proceeded  in  their  ufual  way  to  the  fentence  of 
expulfion,  in  the  following  words,  which  were  reduced 
into  writing,  approved  of  by  the  monthly  meeting,  and 
afterwards  read  by  the  defendant  Francis  Hart,  as  clerk 
of  the  meeting,  at  the  clofe  of  their  meeting  for  worfhip 
at  Nottingham,   on  Sunday,  Sept.  6,   1761. 

"  Whereas  Mary  Jerom,  of  this  town,  was  born  of 
<c  parents  profeffing  the  fame  religious  principles  with  us, 
<c  and  by  them  educated  in  our  fociety ;  but,  not  duly 
"  regarding  the  truth  we  profefs,  fhe. imbibed  erroneous  . 
"  notions  contrary  to  fcripture  doctrine,  and  in  divers 
"  parts  of  her  conduct  acted  very  inconfiftently  with  a 
*'  life  of  felf  denial-,  and  of  late  years  moftly  neglected 
"  meeting  for  divine  worfhip,  and  when  vifited  by  friends 
.."  appointed  by  our  monthly  meeting  in  love  to  her  fouJ, 
"  and  in  order  to  reclaim  her  from  error  and  brings  her 

And  ifhejhall  negltcl  to  hear  them,  tell  it  unto  the  church  :  but 
if  he  neglecl  to  hear  the  church,  let  him  he  unto  thee  as  an  heathen 
man  and  a  publican, 

"  to 
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*c  to  the  acknowledgment  of  truth  both  in  judgment 
"  and  practice,  but  rejecting  our  labour  of  love,  fhe  de- 
*'  clared  that  flue  did  not  look  upon  herfelf  as  a  member 
•*'  of  our  fociety.  We  therefore  hereby  declare  her  not 
<c  in  unity  with  nor  a  member  of  our  religious  fociety, 
<i  until  by  unfeigned  repentance  fhe  duly  acknowledge 
**  fcripture  doctrine,  and  behave  agreeable  to  our  holy 
■"  profeffion  ;  which  that  fhe  may,  we  fincerely  defire. 
"**  Signed  in  and  by  order  of  our  monthly  meeting, 
*'  held  at  Nottingham,  the  fifth  of  the  eighth  month, 
"1761.     By  Francis  Hart,  clerk." 

The  profecutrix  being  acquainted  with  this  proceeding, 
fent  her  maid  fervant  to  the  defendant  for  a  copy  of  this 
fentence  ;  who  accordingly  tranfcribed  it,  and  inclofed  it 
in  a  cover  directed  to  Mrs.  Mary  Jerom  ;  who  being 
thus  pofiefTed  of  it,  annexed  it  to  an  affidavit,  and  applied 
to  the  court  of  king's  bench  for  an  information  for  a  libel. 
But  the  court  rejected  the  motion,  and  refufed  to  grant  a 
"rule  to  fhew  caufe.  She  afterwards,  on  the  12th  of 
March  1762,  preferred  a  bill  of  indictment  againft  the  de- 
fendant for  a  libel,  before  the  grand  jury  at  the  affizes 
i  held  for  the  town  of  Nottingham.  "Which  bill  being- 
found  by  them  was  afterwards  removed  by  certiorari  into 
the  king's  bench.  And  the  defendant  having  pleaded 
not  guilty,  it  was  tried  before  Mr.  Juftice  Clive,  at  the 
fummer  aflizes  held  for  the  town  of  Nottingham,  July 
30th  176.2.'  The  evidence  on  the  part  of  the  profecution 
.was,  the  profecutrix,  and  her  fervant  maid  who'went  for 
the  paper;  and  the  evidence  of  the  publication  of  it  as  a 
libel  was,  the  direction  of  it  to  the  profecutrix,  and  the 
-defendant's  acknowledgment  to  the  maid  that  he  read  it 
at  the  meeting.  The  defendant's  counfel  called  no  wit- 
neiTes  ;  being  of  opinion,  that  the  quakers,  who  were  the 
only  perfons  that  could  give  an  account  of  their  method 
of  proceeding,  were  difabled  by  the  ftatute  of  7  &  8  W. 
c.  34.  from  being  witnefTes  on  a  criminal  profecution; 
and  being  reftrained  from  arguing  that  the  paper  in  quef- 
tion  was  no  libel,  by  the  judge,  who  faid  that  fuch  a 
queftion  was  more  proper  to  be  determined  by  the  court 
above,  could  only  infift,  that  the  evidence  on  the  part  of 
the  profecution  was  not  fufficient  to  maintain  the  indict- 
ment. The  judge  left  the  cafe,  with  its  circumfrances, 
to  the  jury  ;  but  rather  recommended  it  to  them  to  ac- 
jquit  the  defendant.  The  jury,  after  withdrawing  about 
three-.hours,  found  the  defendant  guilty.  In  the  Michael- 
rftiafs  term  following,  Mr.  Cuft  moved  the  court  of  king's 
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bench  for  a  new  trial ;  and  after  ftating  the  abovemen- 
tioned  facts,  and  obferving  upon  the  circumftances  of 
hardfhip  which  would  attend  the  cafe  on  a  motion  in  ar- 
reft  of  judgment,  where  no  facts  could  be  relied  on  but 
what  appeared  in  the  record,  and  after  a  verdict  it  might 
be  prefumed  that  a  malicious  intention  to  defame  the  pro- 
fecutrix  (which  was  charged  in  the  indictment)  was  prov- 
ed, infifted  that  the  leaving  fuch  a  cafe  as  this  to  a  jury, 
would  be  enabling  a  jury  to  fet  up  a  judgment  in  opposi- 
tion to  the  legiflature,  and  overturn  the  toleration  act, 
and  that  therefore  the  verdict  ought  to  be  fet  afide  as  a., 
verdict  againit  law.  The  court  was  clearly  of  opinion, 
that  the  jury  mould  have  been  directed  to  acquit  the  de- 
fendant ;  and,  as  notice  of  the  motion  was  given,  and 
counfel  appeared  for  the  profecution,  who  did  not  contra- 
dict the  abovementioned  facts,  the  court  faid  they  would 
not  do  fo  much  credit  to  fuch  a  profecution  as  to  grant  a 
rule  to  ftiew  caufe ;  and  they  ordered  the  verdict  to  be 
fet  afide,  and  a  new  trial  to  be  had,  on  the  firft  mor 
tion. 

S.  16.  Except  fuch  per  fans  came  to  fame  congregation]  But, 
by  Holt  chief  juftice  :  If  a  man  be  a  profefled  churchman, 
and  his  confeience  will  permit  him  fometimes  to  go  to 
meetings  inftead  of  coming  to  church,  the  act  of  tolera- 
tion fhall  not  excufe  him ;  for  it  was  not  made  for  fuch 
fort  of  people.     Gibf.  521.     6  Mod.  190. 

And  by  the  5  G.  c.  4.  If  any  mayor  bailiff  or  other  ma- 
gistrate, fhall  knowingly  or  wilfully  refort  to  or  be  prefent  at 
any  publick  meeting  for  religious  worjhip,  other  than  of  the  church 
of  England,  in  the  gown  or  other  peculiar  habit,  or  at- 
tended with  the  enfign  or  enfigns  belonging  to  his  office  - 
he  fhall,  upon  conviclion  by  due  courfe  of  law,  be  difabled  to 
hold  fuch  office,  and  be  incapable  to  bear  any  publick  office  or 
employment  whatfoever. 

/         1 
S.   18.     Difquiet  or  dijlurb]  And  by  the  1  G.  ft,  2*  C. 

5.  If  any  perfons  unlawfully  riotoufly  and  tumultuoufly  affem- 
bled  together,  to  the  difturbance  of  the  publick  peace,  fhall  un- 
lawfully and  with  force  demolijh  or  pull  down,  or  begin  to  de- 
molijh  or  pull  down,  any  church  or  chapel,  or  any  building  for 
religious  worjhip  certified  and  regijlred  according  to  the  1  W. 
c.  18.  the  fame  fhall  be  adjudged  felony  without  benefit  of 
clergy,  f.  4-  And  the  hundred  Jhall  anfwer  damages,  as  in 
cafes  of  robbery,     i.  6. 

S»  19. 
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$.19.  Place  of  fuch  meeting  /ball  be  certified]  M>  8  IP* 
Green  and  others  againft  Pope.  Green  and  fifteen  others 
bring  an  action  upon  the  cafe,  in  the  court  of  common 
pleas,  againft  the  defendant,  for  having  made  a  falfe 
return  to  a  mandamus  to  him  directed.  The  plaintiffs 
in  their  declaration  fhewtheacT:  of  the  1  W.  c.  18.  which 
exempts  proteftant  diflenters  from  the  penalties  of  divers , 
former  acts,  if  they  take  the  oaths  and  fubfcribe  the_  de- 
claration there  mentioned  ;  that  by  the  fame  it  is  enacted, 
that  no  meeting  by  proteftant  diflenters  for  religious  wor- 
fhip fhall  be  allowed,  until  the  place  for  the  meeting  be 
■  certified  unto  the  bifhop  of  the  diocefe,  or  the  archdeacon, 
or  to  the  quarter  feffions,  and  regiftred  or  recorded  there 
refpectively ;  and  the  plaintiffs  fhew,  that  they  were 
proteftant  diflenters,  and  had  taken  the  oaths  and  fub- 
icribed  the  declaration  according  to  the  act ;  and  that  in 
the  parifh  of  Hindley  at  a  town  called  D.  within  the  dio- 
cefe of  Chefter,  the  plaintiffs  had  appointed  a  place  call- 
ed The  chapel  for  their  religious  worfhip,  and  that  they 
had  authority  fo  to  do  :  that  Green  one  of  the  plaintiffs 
made  a  certificate  of  their  appointment  of  this  place  to 
the  biftiop  of  Chefter,  and  delivered  it  to  Pope  the  de- 
fendant, being  regifter  to  the  bifhop,  to  regifhr  it  as  he  - 
ought  ;  that  the  defendant  Pope  refufed  to  regifter  i  , 
upon  which  the  plaintiffs  were  driven  to  fue  a  tand 
put  of  the  king's  bench,  directed  to  the  defendant, 
manding  him  to  regifter  the  certificate  ;  but  that  ti  de- 
fendant  notwithftanding  did  not  regifter  it,  but  macu  :  > 
turn  to  the  mandamus,  that  Hindley  was  an  ancient  po- 
pulous village,  diftant  one  mile  from  the  parifh  church, 
and  for  thefe  forty  years  laft  paft  this  place  called  The 
chapel  had  been  and  yet  is  a  chapel  of  eafe,  and  endowed 
with  50 1  a  year,  and  had  a  minifter  appointed  to  officiate, 
and  that  there  were  feveral  places  within  the  parifh  al- 
ready appointed  for  diflenters  for  religious  worfhip  ;  all 
which  return  the  plaintiffs  aver  to  be  falfe ;  and  for  this 
falfe  return  they  bring  this  action.  The  defendant  pleads, 
that  the  return  to  the  mandamus  was  true,  and  avers  every 
particular  of  the  return.  The  plaintiffs  demur.  And  it 
was  refolved  by  the  court,  that  this  plea  was  bad,  becaufe 
it  amounts  but  to  the  general  iflue,  it  being  all  matter  of 
fact,  and  having  no  intermixture  of  law.  Then  it  was 
urged  for  the  defendant,  that  judgment  ought  to  be  given 
for  him,  I.  Becaufe  it  is  faid  in  the  declaration,  that  the 
I  plaintiff*  appointed  the  place,  but  the  act  gives  no  direc- 
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tion,  who  fhall  have  authority  to  appoint  the  place,  and 
therefore  it  ought  rather  to  be  done  by  the  preacher,  or 
otheiwife  with   the  confent  of  the  whole   meeting.     2. 
■They  have  no  authority  to  appoint  a  chapel ;    but  this 
■place  in  the  declaration  they  call  a  chapel.     But  to  this 
the  court  anfwered,  that  a  field  or  tavern  may  be  called  a 
chapel.     3.  They  mould  have  (hewn,  by  whom  this  ap- 
pointment was    made,  as   by -the   diffenters  -  inhabitants 
within  fuch  a  diftrift ;    but  it  is  fo  general  here,  that  it 
may  be  by  alhthe  diffenters  in  England.     Then  if  it  is 
no  good  appointment,  the  whole  will  fail ;    for  then  there 
will  be  no  certificate ;    if  no  certificate,  no  regiftring  ;    it 
110  -caufe  to  register,  the  refufal  was  no  ground  for  a  man- 
damus ;    if  no   mandamus,   then  there  could  be  no  falfe 
•return.     4.  It  is  faid  that  the  certificate  was   made  by 
Oreen  alone  j    but  the  aft  gives  no  authority  to  any  one 
■in  particular  to  make  it.    But  by  Treby  chief  juftice,  the 
-aft  being  general,   any  of  them   may  well   certify.     5. 
The  mandamus  in  this  cafe  was  not  grantable,  for  there 
was  here  no  difturbance  of  a  freehold,  nor  office  of  truft, 
■but  a  thing  merely  ecclefiaftical :    and  if  a  man  hath  a  feat 
-in  a  church,  and  is  hindred  of  the  enjoyment,  no  manda- 
mus lies  5    and  as  to  the  plaintiffs,  this  was  in  nature  of 
a  church.     But  to  all  thefe  objections  the  court  gave  one 
general  anfwer,  that  this  aftion  was  brought  for  the  falfe 
return  to  the  mandamus,  and  therefore  all  the  reft  is  but 
inducement :   And  therefore  whether  a  mandamus  will  lie 
or  not,  is  not  now  before  the  court,  but  it  rnuft  be  taken 
•for  granted,  that  a  mandamus  was  iffued,   and  the  defen- 
dant made  a  falfe  return.     The  principal  point  therefore 
of  the  cafe  was,  whether  the  plaintiffs  can  join  in  this 
action,  or  not  ?    And  this  was  feveral  times  argued  at  the 
bar.     And  the  defendant's  counfel  argued  that  they  could 
not;    becaufe  that  where  perfons  are  jointly  intitled  to 
the  .aftion,  they  may  all  join   in  it,   fince  the  damages 
whioh  were  the  foundation  of  it  were  joint,  but  where 
perfons  are  feverally  damnified,  as  in  trefpafs  or  the  like, 
there  they  cannot  join.      But  it  was  adjudged  by  the 
whole  court  upon  great  deliberation,  that  the  plaintiffs 
might  well  join,  for  the  damages  in  this  cafe  were  joint  ; 
for  they  all  jointly  fue  a  mandamus,  they  all  jointly  pro- 
secuted, the  charges  were  all  joint,  and  thefe  are  the  da- 
images  the  plaintiffs  fue  to  recover  ;    and  by  Treby  chief 
juftice,  if  the  attorney  fues  the  plaintiffs  for  the  charges 
of  the  fuit  of  the  mandamus,  he  muft  fue  them  jointly, 

and 
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and  the  furyivors  are  liable  :  And  tho'  it  was  objected,  that 
the  plaintiffs  had  no  need  to  join  in  the  fuit  of  the  man- 
damus ;    yet  the  court  anfwered,  fince  they  might  have 
done  it,  the  charges  will  furvive.     And  they  relied  prin- 
cipally upon  a  cafe    adjudged  in  this   court,    M.  4  W. 
where  the  two  churchwardens  of  Chelfea  church,  being 
elected  by  the  parifh  by  cuftom,  went  to  Dr  Brampfton 
the  official,  to  be  fworn  ;    Dr  Brampfton  refufed  to  admf- 
nifter  the  oath  to  them  ;   upon  which  they  fued  a  manda- 
mus directed  to  Dr  Brampfton,.  to  command  him  to  ad- 
minifter  the  oaths  ;    upon  which  he  returned,  that  the 
cuftom  was,  that  the  minifter  mould  name  one  church- 
warden and  that  the  parifh  mould  chufe  the  other  y    that 
becaufe  the    parifh  had  elected   two,   he  did   not   know 
which  of   them  he  ought  to  admit ;    they  brought  an 
action  upon  the  cafe  jointly  againft  Dr  Brampfton  for 
this  falfe  return  ;    and  exception  was  taken,  that  the  da^- 
mages  were  feveral,  and  the  profits  of  the  offices  feveral,; 
but   to  this  it  was   anfwered,   that  the  adlion   was   not 
brought  to  recover  damages  for  the  profits  of  the  office, 
for  the  office  had  no  profits;    but  it  was  brought  to  re- 
cover the  damages  and  charges  expended  in  the  fuit  of 
the  mandamus;     and   for  thisreafon    it    was    adjudged, 
that  they  might  well  join  :    which  doth  not  differ  from 
the  principal    cafe.      But  to  make  a  Siftinction   between 
thefe  two  cafes,  it  was  objected,  that  the  churchwardens 
might  well  join,  .becaufe  they  are  a  corporation  in  judg- 
ment of  law,-  and  may  fue  for  goods  of  the  parifh  which 
are  taken  out  of  their  poffeffion,  or  may  have  trefpafs  or 
appeal   of  robbery  for  the  goods  of  the   parifh  j     which 
diftinguifhes  them  from  this   cafe,   which    was  of  com- 
mon   perfons.       But   to    this  the    court   anfwered,    that 
churchwardens  are  not   a  corporation,  till   they  are  ad- 
mitted ;    but  this  mandamus  was  fued,  *o  procure  admit-    - 
tance,  and  confequently  then  they  were  not  a  corpora- 
tion.    And  by  the  court,  this  action  is  not  brought,  only 
to  recover  damages,  but  alfo  to  have  a  peremptory  man- 
damus, in  which  all  ought  to  join.     For  one  of  them 
cannot  have  a  peremptory  mandamus,  where  fixteen  join- 
ed in  the  principal  mandamus  ;    for  the  peremptory  man- 
damus muft  purfue   the    principal.     And   for  thefe   rea- 
fons  all  the  court  were  of  opinion,    that   the   plaintiffs 
might  well  join.     And  therefore  judgment  was  given  for 
the  plaintiffs.     Afterwards  the  plaintiffs  moved  the  court 
of    king's  bench    for    a   peremptory    mandamus.     But 
the    court    of    king^s  bench  denied    to   grant  it ;    be- 
caufe the  peremptory  mandamus  fays,  that  the  return   is 
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falfe  as  it  appear  ethunlo  us  by  the  record,  which  cannot  be  faid 
here  ;  for  the  king's  bench  cannot  take  judicial  notice  of 
the  record  of  the  common  pleas,  unlefs  it  come  before 
them  by  courfe  of  law ;  and  therefore  the  action  for  the 
falfe  return  fhould  have  been  brought  in  the  king's 
bench,  where  the  falfe  return  is,  if  the  party  defigned  to 
have  a  peremptory  mandamus.     L.  Raym.   125. 

By  the  10  An.  c.  7.      19  G.  2.  c.  3S.  and  21  G.  2. 

c.  34.  for  regulating  epifcopal  meeting  houfes  in  Scotland  $ 
no  letters  of  orders  of  any  parlor  or  minifter  of  any  epif- 
copal meeting  or  congregation  in  Scotland,  fhall  be  deemed 
fufficient,  but  fuch  as  have  been  given  by  fome  bifhop  of 
England  or  Ireland ;  and  fuch  paftor,  as  often  as  he  fhall 
officiate  in  any  fuch  epifcopal  meeting  houfe  or  congre- 
gation, fhall  at  fome  time  during  the  divine  fervice  pray 
for  the  king  by  name,  and  for  the  royal  family,  in  the 
fame  form  of  words  as  they  fhall  be  directed  by  lawful 
authority  to  be  prayed  for,  in  the  prayers  for  the  royal 
family,  contained  in  the  liturgy  of  the  church  of  England. 


TH  E  diftribution  of  inteftates  effe&s,  is  treated  of 
under  the  title  ©ttftll& 

Divine  Service.     See  PuWfCfe  foO^fljip* 

Divorce.     See  Sgattfaget 


SDoctojg  commons. 

DOCTORS  Commons  is  the  college  of  civilians 
in  London,  which  was  purchafed  by  Dr  Harvey? 
dean  of  the  arches,  for  the  profeflbrs  of  the  civil  law. 
Here  commonly  relide  the  judge  of  the  arches  court  of 
Canterbury,  the  judge  of  the  admiralty,  and  the  judge  of 
the  prerogative  court  of  Canterbury,  with  divers  other 
2  eminent 
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eminent  civilians  ;  who  there  living  (for  diet  and  lodg- 
ing) in  a  collegiate  manner,  and  commoning  together,  it 
is  known  by  the  name  of  doctors  commons.  It  was 
burnt  down  in  the  fire  of  London,  and  rebuilt  at  the 
charge  of  the  profeffion.     Chamber!,  prefent  State. 


2>onatfo  caufa  mojtt's. 

7\0natio  caufa  mortis,  is  a  gift  in  profpedt  of  death  ; 
*-'  where  a  perfon  moved  with  the  consideration  of  his 
mortality,  doth  give  and  deliver  fomething  to  another,  to 
be  his  in  cafe  the  giver  die,  but  if  he  lives  he  is  to  have 
it  again.     Law  of  Tefi.   179. 

Which   is  treated  of  more  at  large  under  the  title 
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r.      A    Donative  is  a  fpiritual  preferment,  be  it  church,  Donative,  what. 

Yjl  chapel,  or  vicarage,  which  is  in  the  free  gift  or 
collation  of  the  patron,  without  making  any  prefentation 
to  the  bifhop  j  and  without  admiffion,  inftitution,  or  in- 
duction by  any  mandate  from  the  bifliop  or  other ;  but 
the  donee  may  by  the  patron,  or  by  any  other  au- 
thorized by  the  patron,  be  put  into  pofTeffion.  Deg.  p.  1. 
c.  13. 

2.  And  this  right  in  the  donor  (together  with  the  ex-  Original  0/  co- 
emption of  the  church  from  ecclefiaftical  jurifdiction)  natlves« 
feemeth  to  have  come  from  the  confent  of  the  bifhop  in 
fome  particular  cafes  :  as  when  the  lord  of  a  manor  in  a 
great  parifh,  having  his  tenants  about  him  at  a  remote 
diftance  from  the  parifh  church,  did  offer  to  build  and 
endow  a  church  there,  provided  that  it  mould  belong  in- 
tirely  to  him  and  his  family,  to  put  in  fuchperfons  as  they 
ihould  think  fit,  if  they  were  in  holy  orders.  It  is  very 
poffible,  that  the  bifhops  at  that  time,  to  encourage  fuch 
9.  work,  might  permit  them  to  enjoy  this  liberty  j  which 
being  continued  time  out  of  mind,  is  turned  into  a  pre* 
fcriotion.  And  they  are  to  be  diftinguifhed  from  thofe  called 
N  4  line* 
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fine-cures,    and   exempt  jurifdiclions  ;   for  fine-cures   \u 
truth  are  benefices  prefentable  ;    but  by  means  of  vicar- 
ages endowed  in  the  fame  places,  the  perfons  who  enjoy 
them  have  by  long  cuftom  been  excufed  from  refidence  : 
and  exempt  jurifdiclions  are  not  fo  called,  becaufe  they 
are  under  no  ordinary  ;    but  becaufe  they 'are  not  under 
the  ordinary  of  the  diocefe,  but  have  one  of  their  own  ; 
and  are  therefore  called  peculiars.      1  Still.  335. 
Of  what  kind  of      3.     There  is  not  any  one  particular  fort  ot  ecclefiafti- 
benefices  or  dig-  cz\  preferments,  that  are  peculiarly  faid  to  be  donatives ; 
mats.  ^  j-ome  of  ajj  forts  may  jjg  donative,  as  well  as  prefen- 

tative,  or  elective.  .For  bifhopricks  were  donative  in 
England,  after  the  conqueft,  until  the  time  of  king  John. 
So  a  prebend  may  be  donative,  as  at  Windfor  and  Weft- 
minfler,  in  -the  chapels  of  the  king,  where  the  prebend 
being  void,  it  is  faid  that  the  king  fhall  make  collation 
of  his  clerk  by  patent,  and  by  force  thereof  he  fhall  take 
poffeflion  without  any  inftitution  or  induction.  Alfo  a 
benefice  with  cure  of  fouls  may  be  a  donative  ;  as  the  rec- 
tory of  Briery  or  Burien  in  Cornwall:  and  fo  the  church 
of  the  tower  of  London  is  a  cure  of  fouls,  and  the  king's 
donative.     JVatf.  c.  15. 

Yet  fome  of  thefe  inftances,  and  other  fuch  like,  may 
be  faid  to  refemble  donations,  rather  than  to  be  donations, 
properly  fo  called  ;  fuch  as  the  grant  of  the  king  to  pre- 
bends without  inftitution  ;  fo  alio,  the  collation  of  a  bi- 
fhop  without  prefentation  ;  and  the  nomination  to  perpe- 
tual curacies,  which  is  without  either  prefentation  infti<- 
tution  or  induction.  For  thefe  differ  from  donatives  pro- 
perly fo  called,  which  are  given  and  fully  poffeffed  by  the 
fole' donation  of  the  patron  in  writing ;  inafmuch  as  col- 
■lations  and  royal  grants  are  to  be  followed  by  induction 
and  inftalment ;  and  perfons  nominated  to  curacies  are  to 
be  authorized  by  a  licence  from  the  bifhop,  before  they 
can  legally  officiate.  Whereas  poffeflion  by  donation  is 
not  fubjecl:  to  any  of  thefe  confequents,  but  receives  its 
full  effence  and  effecl:  from  the  Angle  act  and  fole  authority 
of  the  donor  as  aforefaid.  Watf.  c.  15. 
Stamp.  4-  By  the  feveral  ftamp  ads ;    for  every  fheet  or  piece 

of  vellum  or  parchment,  or  fheet  of  paper,  upon  which 
any  donation  which  fhall  pafs  the  great  feal  of  England, 
or  upon  which  any  donation  to  be  made  by  any  patron 
whatfoever,  of  or  to  any  benefice,  dignity,  or  ecclefiafti- 
cal  promotion,  fhall  be  ingroffed  or  written,  fhall  be  paid 
a  double  forty  fhilling  ftamp  duty.     Provided,  that  fuch 
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benefice,  dignity,  or  promotion  be  of  the  yearly  value  of 
10 1  or  above  in  the  king's  books. 

If  under  that,  it  feemeth  that  the  fame  fhall  be  upon  a 
treble  5  s  ftamp. 

f  5.  The  form  of  a  donation  may  be  thus  :   "  To  all  to  Form  of  a  dona- 
"  whom  thefe  prefects  fhall  come.      Know  ye,  that  I  tlon« 

"  A.  B.  of »    v,    ■■■  in  the  county  of  — \ efquire, 

"  have  given  and  granted,  and  by  thefe  prefents  do  give 
"  and  grant,  to  my  beloved  in  Chrift  C.  D.  clerk,  the 
<c  office  or  place  of  curate"  [or  as  the   cafe   fhall  be] 

"  of  the  chapel  of"  -in  the  county  of now 

iX  lawfully  vacant,  and  to  my  donation  and  free  difpofi- 
"  tion  in  full  right  belonging,  and  by  thefe  prefents  do 
"  make  conftjtute  and  appoint  him  the  faid  C.  D.  curate 
"  of  the  faid  chapel ;  to  have,  hold,  and  enjoy  the  faid 
"  office  or  place  of  curate  in  the  chapel  aforefaid  to  him 
"  the  faid  C.  D.  during  his  natural  life,  with  all  and 
"  every  the  falaries  ftipends  rights  and  appurtenances  to 
"  the  fame  office  or  place  of  curate  aforefaid  in  any  wife 
"  belonging  or  appertaining,  as  fully  freely  and  perfectly, 
"  and  in  as  ample  manner  and  form,  as  any  other  hath  or 
"  ought  to  have  held  and  enjoyed  the  fame.  ,  In  witnefs 
"  whereof  I  have  hereunto  fet  my   hand  and   feal,  the 

*' day  of in  the  year  of  our  lord" ■■*'* 

"  Efton  459. 

Or  thus  :    "  To  all  to  whom  thefe  prefents  fhall  come* 

"  A.  B.  of in  the  county  of *— efquire, 

."  lord  of  the  manor  of  — in  the  county  of  - - 

iC  fendeth  greeting.     Whereas  the  chapel  of in  the 

"  county  aforefaid,  is  now  vacant,  and  to  my  donation 
"  in  full,  right  belongeth ;  know  ye,  that  I  the  aforefaid 
"  A.  B.  haye  given  and  granted  to  my  beloved  in  Chrift 
".C.  D.  clerk,  the  aforefaid  chapel  of———  with  all 
"  its  rights  and  appurtenances,  and  by  the  tenor  of  thefe 
. <c  prefents.  do  in«ki£t  him  the  faid  C.  D.  into  corporal 
','  pofTeffion  of  the  faid  chapel,  with  all  its  appurtenances. 
-"  In  witnefs  whereof, '  &c."     ESfon  461. 

6.  The  grant  of  a  donative  being  once  made,  creates  a vrr  A  c  , 
right  as  full,  and  lalting  as  lnltitution  and  induction  :  tion. 
that  is,  a  right  not  to  be  taken  away,  but  by  the  relig- 
nation  or  deprivation  of  the  donee  ;  the  refignation  to  be 
made  to  the  donor,  and  the  deprivation  to  be  made  by 
,  the  donor  likewife  j  both  the  church  and  the  clerk  being 
exempt  from  ordinary  jurifdic~tion.  To  this  purpofe  it.  is, 
what  we  find  in  the  reports  of  Sir  John  Davis,  that  a  do- 
native cannot  be  granted  for  years  or  at  will  only,  be- 

caufe 
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caufe  this  great  inconvenience  would  follow,  that  the  free- 
hold might  be  in  perpetual  abeyance  j  which  is  an  incorf- 
venience  that  the  law  will  not  furler.     Gibf.  819. 
How  far  the  7.  Altho'  a  clerk  upon  whom  a  donative  is  beftowed, 

Iify"sno'ther1Ua*  ^otn  not  Sam  P0^""1011  by  prefentation,  inftitution,  and 
ck/kspromoted.  induction ;  yet  he  is  obliged,  in  order  to  preferve  and 
maintain  his  pofleffion,  to  be  qualified  and  to  qualify  hirri- 
felf  in  many  things,  as  others  do  who  are  prefented  iri- 
ftituted  and  inducted  :  as, 

(1)  He  mull  be  a  prieft ;  without  which,  by  the  13  £sf 
14  C.  2.  c.  4.  f.  14.  no  perfon  fhall  be  admitted  to  any 
ecclefiafti'cal  promotion. 

(2)  He  muft  take  the  oaths  of  allegiance  and  fupre- 
macy,  before  he  takes  the  donation ;  and  this  he  muft  do 
before  fuch  perfon  who  hath  authority  to  admit  him  there- 
unto, that  is,  his  patron ;  by  the  1  EL  c.  1.  and  1  IV.  c. 
8.  /s. 

(3)  And  if  his  donative  be  a  benefice  with  cure,  he 
/  that  takes  it  ought  firft  to  fubfcribe  the  thirty  nine  arti- 
cles in  the  prefence  of  the  ordinary  (by  the  13  El.  c.  12I) 
which  Dr  Watfon  fuppofeth  muft  be  underftood  of  the 
ordinary  of-  the  diocefe,  and  not  of  his  patron ;  altho' 
the  patron  hath  the  power  of  vifiting  and  correcting  him, 
and  not  the  ordinary  of  the  diocefe.     Watj.  c.  15. 

(4)  He  muft  alfo,  before  his  admiffion  to  be  incumbent 
or  have  pofleffion  of  his  donative,  fubfcribe  before  the 
archbifhop,  bifhop,  or  ordinary  of  the  diocefe  (or  their 
vicar  general,  chancellor,  or  commifTary  refpectively)  the 
declaration  of  conformity  to  the  liturgy  of  the  church  of 
England  as  by  law  eftablifhed.  And  if  the  donative  hath 
a  parifh  church  belonging  to  it ;  he  muft  have  a  certificate 
under  the  hand  and  feal  of  the  perfon  before  whom  he 
fubfcribed,  to  be  read  by  him  in  fuch  church  afterwards. 

.  '  J3  IS  14  C.  2.  c.  4.     15  C.  2.  c.  6.  /  5. 

(5)  And  he  ought  to  read  the  morning  and  evening 
prayers  in  his  church  or  chapel,  within  two  months  after 
he  {hall  be  in  the  actual  pofleffion  of  Ms  donative,  or  in 
cafe  of  impediment  (to  be  allowed  of  by  the  ordinary) 
then  within  one  month  after  fuch  impediment  removed  ; 
together  with  the  form  of  giving  affent  and  confent  there- 
unto: by  the  13  £ff  14  C.  2.  c.  4. 

(6)  He  muft  alfo  within  two  months  (or  at  the  time 
when  he  reads  the  morning  and  evening  prayers  as  afore- 
faid)  read  and  aflent  to  the  thirty  nine  articles,  if  it  be 
a  place  with  cure :  for  altho'  it  is  faid  in  the  ftatute  of 
the  13  Eliz.  c.  it.  f.  2.  that  this  is  to  be  done  in  two 
-months  after  induftion ;  yet  when  the  having  cure  of  fouls 

is 
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is  the  foundation  of  reading  and  affenting,  wherever  there 
is  cure  of  fouls,  the  inclusion  may  be  well  interpreted  of 
any  actual  poffeflion  whatfoever.  13  EL  c.  12.  23  G.  2. 
c .  28.     IVatf.  c.  15; 

•  ( 7 )  He  muft  within  three  months  after  fubfcription  of 
the  declaration  aforefaid,  within  his  parifti  church  as 
aforefaid,  read  the  ordinary's  certificate  of  his  fubfcrip- 
tion, and  again  make  the  fame  declaration ;  by  the  13  SaT 
14  C.  2.  c.  4. 

(8)  And  finally,  within  fix  months  he  muft  take  the 
oaths  of  allegiance,  fupremacy,  and  abjuration;  in  one  of 
the  courts  at  Weftminfter,  or  at  the  general  or  quarter 
feffions.     1  G.  Jl.  2.  £.13.     9  G.  2.  c.  26. 

8.  Donatives  are  within  the  ftatute  againft  fimony.  Donative  within 

Deg.    p.  I.    C   13.  fimoftnatand°fla. 

And  where  they  have  cure  of  fouls,  they  are  likewife  x^.^  an  P  °" 
within  the  ftatute  againft  pluralities.     Deg.  p.  1.    c.  13. 

9.  If  the  patron  of  a  donative  do  not  nominate  a  clerk,  Lapfe. 
there  can  be  no  lapfe  thereof,  unlefs  it  be  fo  fpecially 
provided  for  in  the  foundation  :  but  the  bifhop  may  com- 
pel him  to  do  it  by  fpiritual  cenfures.   1  In/I. 344.  Gibf.  819, 

But  if  it  is  augmented  by  queen  Anne's  bounty  (as  will 
appear  afterwards)  it  will  lapfe  in  like  manner  as  prefenta- 
tive  livings. 

10.  Lord  Coke  fays,  if  the  king  doth  found  a  church,  How  far  exempt 
hofpital,  or  free  chapel  donative,  he  may  exempt  the  [r°™^ifd7aloT 
iame  from  ordinary  jurifdiction,  and  his  chancellor  fhall 

vifit  the  fame.  Yea,  if  he  do  found  the  fame,  without 
«ny  fpecial  exemption ;  the  ordinary  is  not,  but  the  king's 
.chancellor,  to  vifit  it.  And  as  the  king  may  create  do- 
natives exempt  from  the  vifitation  of  the  ordinary;  fo 
he  may  by  his  charter  licenfe  any  fubject  to  found  fuch  a 
church  or  chapel,  and  to  ordain  that  it  fhall  be  donative 
and  not  prefentative,  and  to  be  vifited  by  the  founder  and 
not  by  the  ordinary.  And  thus  began  donatives  in  Eng- 
land (he  fays),  whereof  common  perfons  were  patrons. 
1 .1  Inji.  344. 

But  the  Regifter  fuppofeth  a  royal  foundation,  and 
not  a  mere  royal  licence ;  and  that  it  muft  be  proved  to 
be  ancient  too  :  and  therefore  a  new  licence  will  not  come 
up  to  the  Regifter.      1  Still.   335. 

*  However  it  is  certain,  that  the  ordinary  cannot  vifit  a 
donative,  but  the  patron  muft  vifit  the  fame,  by  commif- 

li  iioners  to  be  appointed  by  him,      1  Inji.  344. 

And  by  confequence  a  donative  is  freed  from  procura- 
tions. Deg.  p.  1.  c.  13.  And  the  incumbent  is  ex- 
ecmpted  from  attendance  at  vifitations.    Gibf.  819. 

And, 
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And  it  is  faid,  that  if  the  bifhop  fhall  take  upon  him 
to  vifit  a  donative,  and  deprive  the  incumbent,  he  runs 
himfelf  into  the  danger  of  a  praemunire.     Deg.  p.  i.  c.  13, 

And  in  fuch  cafe  was  Barlow,  bifhop  of  Bath,  in  the 
time  of  king  Edward  the  fixth  ;  and  was  forced  to  get  a 
pardon,  for  having  deprived  the  dean  of  Wells,,  which 
was  a  donative  by  letters  patents  from  the  king.  3  Injl. 
122. 

But  altho'  the  ordinary  hath  not  power  as  to  the  place, 
fo  as  to  regulate  feats  in  that  church,  or  the  like  ;  yet  he 
hath  power  as  to  the  parfon,  if  he  committeth  any  mif-r 
demeanor,  to  proceed  againft  him  by  fpiritual  cenfures. 
As  in  the  cafe  of  Cokfatt  and  Neivcomb,  M.  4  An.  A 
minifter  of  a  donative  was  fued  in  the  exxlefiaftical  court, 
for  that,  when  he  read  prayers,  he  did  not  read  the 
whole  fervice,  but  left  out  what  parts  of  it  he  thought 
fit;  and  for  preaching  without  licence.  And  it  was 
moved  for  a  prohibition,  upon  a  fuggeftion  that  the 
church  was  a  donative ;  and  argued,  that  donatives  were 
exempt  from  the  jurisdiction  of  the  ordinary,  and  that  it 
was  a  lay  thing,  and  the  bifhop  could  not  vifit  it  j  and 
that  if  the  incumbent  was  guilty  of  herefy,  the  ordinary 
could  not  meddle  with  him,  for  the  parfon  was  privileged 
in  refpeel  of  the  place  ;  but  the  patron  might  by  com- 
miffion  examine  the  matter,  and  upon  caufe  deprive  him. 
But  Powell  juftice,  in  the  abfence  of  Holt  chief  juftice, 
took  the  difference,  where  the  fuit  in  the  ecclefiaftical 
court  is  in  order  to  deprivation,  and  where  only  for  re- 
formation of  manners  ;  in  the  former  cafe  the  court  will 
prohibit,  but  not  in  the  latter :  and  therefore  if  ih-  this 
cafe  the  fpiritual  court  proceeded  to  deprivation,  the  court 
would  prohibit  them,  but  not  till  then.  He  faid,  he  had 
known  prohibitions  denied  frequently,  to  fuits  againft 
parfons  of  donatives  for  marrying  without  licence.  And 
the  reporter  fays,  Mr  Mead  and  Mr  Salkeld  both  told 
him,  that  they  had  known  the  chief  juftice  Holt  take  the 
fame  diftinction  ;  that  the  parfon  of  a  donative  was  liable 
to  the  ecclefiaftical  jurifdi&ion,  as  he  was  a  member  of 
the  ecclefiaftical  body,  for  perfonal  offences,  tho'  for  mas- 
ters relating  to  the  church  he  was  exempt  ;  and  therefore 
the  fpiritual  court  could  not  deprive  him  :  but  for  drun- 
kennefs,  or  preaching  herefy,  they  might  cenfure  him. 
And  this  (faith  the  reporter)  feemeth  to  be  the  better 
opinion.     L.  Raym.  1205. 

So  in  the  cafe  of  churchwardens,  M.  13  G.  Cafikand 
Rkhardfon.  On  a  libel  in  the  ecclefiaftical  court  for  not 
taking  upon  him  the  office  of  chapel-warden ;  the  de- 
fendant 


_nt  pleaded,  t: 
moved  tor  a  prohibition.     And  upon  debate,  the  famev 
denied;  the  whole  court  be  lattho'tlfe 

a  difference  as  to  the  incumber  pa- 

rifh  officers  there  was  none /for  thev  are  th:   officers  of 
the  parifli,  and  not  of  the  patron  of  thevdonative,     i 

*** 

And  as  to  dona:  ;.;  u^mented  by  the  governors  of 
queen  Anne's  bountv,  it  is  enacted  by  the  i  G.  ft.  2.  c. 
1  2.  as  folio weth  :   Whereas  the  late  queen  Anne's  7  ts 

the  poor  clergy  was  intended  to  extend  not  snh  to  parfsns  and 
■17..".:-- 

;h  mini/ir  .  in  hy  dona- 

tion, :  . . :  Jripendiary  pn  curates,  mo/l  of  which 

are  not  ctrforak  a  legal 

are  incapable  of  faking  a  gra  of  fucb  perpetual 

augmentation  as  is  intended  by  the  /.;:.;  bounty ;  and  in  many 
place:  4  he  in  the  p:z:  :■:  donor,  impropric: 

parf:  tw  the  a,. 

f:rc  paid  U  :he  curate  sr  mv:  :aje 

of  a  chap-.  cumbent  .  tfuje 

ts  emphv  a  curate,    -         ~ 
nejk  of  the  augmentation, 

tented ;   it   is   therefore 
fed,  that  all  fuch  churchy  :r  chape.':. 

- 

..-J,    and   the    mintjfers 
Ucenfed  thereunto  jball  be  in  laiu  bodies  pc- 
*etual  fuccefftsrz,  and  be 
i   - 
of  airy  an* 

.  Jball  be 

- 
annual  and  other  penfans  an 
r  stficrwije,  c  f 
they  :.  .4. 

Ar. 

hereby  made  perpetual  cures  and  bene/, 

may  be  duly  and  con  flan:  .its 

nmc  :.:nner  as 

frtfenU  .    - . 

And  all  fuch  •:;- 

::sn  become  Jut- 

:,  14. 


i  go 


Donate 


Provided^  that  no  donative  /hall  be  augmented  without  the 
confent  of  the  patron  in  writing  under  his  hand  and  feal.     f. 

„     .     f„ ii.  It  was  faid  in  the  cafe  of  Spratt  and  Nicholfon,  that 

How  farof  tern-  .*_,..,  ,  ,      r.  r     J     • 

poralcognitance.  if  mue  be  joined,  whether  donative  or  prelentative,  it 
mall  be  tried  by  a  jury  at  the  common  law ;  and  elfe- 
where  it  is  faid,  that  if  the  patron  of  a  donative  being 
difturbed  in  collating,  recover  by  quare  impedit,  the 
writ  fhall  be  directed  to  the  fheriff,  to  put  the  clerk  in 
pofTeflion.     Gibf.  820. 

For  if  the  patron  of  a  donative  is  difturbed  in  collating 
his  clerk,  he  may  have  a  quare  impedit  againft  the  bilhop 
and  the  difturber ;  but  the  declaration  in  fuch  cafe  mull 
be  fpecial.     Deg.  p.  1.  c.  13. 
Howextjnguifii-       I2-  Lord  Coke  fays,  if  the  patron  of  a  donative  doth 
«d.  once  prefent  to  the  ordinary,  and  his  clerk  is  admitted 

and  inftituted,  it  is  now  become  prefentable,  and  never 
fhall  be  donative  after.  But  a  prefentation  to  fuch  a 
donative  by  a  Arranger,  and  admifiion  and  inftitution 
thereupon,  is  merely  void.     1  Injl.  344. 

But  in  the  cafe  of  Ladd  and  JViddows,  M.  1  An.  Upon 
motion  for  a  new  trial  in  a  quare  impedit,  wherein  the 
point  in  iflue  was,  whether  the  church  was  donative  or 
prefentative,  evidence  was  pleaded  of  feveral  prefenta- 
tions  :  And  the  court,  viz.  Holt  chief  juftice  and  Powell 
juftice,  held,  that  tho'  a  prefentation  might  deftroy  an 
impropriation,  yet  it  could  not  deftroy  a  donative;  becaufe 
the  creation  thereof  was  by  letters  patent,  whereby  land 
is  fettled  to  the  parfon  and  his  fuccefTors,  and  he  to  come 
in  by  donation.     2  Salk.  541. 

Door  into  the  churchyard.     See  C&UtClj* 


Doable  quarrel* 

DUplex  querela  (double  qaerele  or  complaint,  called 
improperly  double  quarrel)  is  a  complaint  made  by 
any  clerk  or  other,  to  the  archbifhop  of  the  province 
againft  any  inferior  ordinary,  for  delaying  juftice  in  any 
caufe  ecclefiaftical,  as  to  give  fentence,  or  to  inftitute  a 
clerk  prefented,  or  fuch  like.  The  effect  of  which  is, 
that  the  archbifhop,  taking  knowledge  of  fuch  delay,  di- 
rects his  letters  under  his  authentick  feal  to  all  and  lin- 
gular 
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gular  clerks  of  his  province,  thereby  commanding  and 
giving  authority  to  them  and  every  of  them,  to  admonifh 
the  faid  ordinary  within  a  certain  time  (as  for  inftance 
nine,  or  fifteen  days)  to  do  the  juftice  required;  or  other- 
wife  to  cite  him  to  appear  before  him  or  his  official  at  a 
day  in  the  faid  letters  prefixed,  and  there  to  alledge  the 
caufe  of  his  delay ;  and  laftly,  to  intimate  to  the  faid 
ordinary,  that  if  he  performs  not  the  thing  injoined,  nor 
appears  at  the  day  affigned,  he  will  proceed  to  do  juftice 
in  the  premifles.  And  it  feems  to  be  called  a  double 
querele,  becaufe  it  is  moft  commonly  made  both  againft 
the  judge,  and  againft  the  party  at  whofe  requeft  juftice 
is  delayed  by  the  faid  judge.  Terms  of  the  L.  Clarke9 
Tit.  84,  85,  86. 

The  procefs,  form,  and  manner  of  trial  in  which  fuit, 
is  treated  of  under  the  title  UdentfitZ. 
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1.  Can.  109.    ¥F  any  offend  their  brethren  by  drunken-  Drunkennrfs  by 

JL  nefs;  the  churchwardens  or  queftmen  the  canon  law. 
and  fidemen,  in  their  next  prefentment  to  their  ordinaries, 
fhall  prefent  the  fame,  that  they  may  be  punifhed  by  the 
feverity  of  the  laws,  according  to  their  deferts  :  and  fuch 
notorious  offenders  fhall  not  be  admitted  to  the  holy  com- 
munion, till  they  be  reformed. 

2.  By  the  I  J.  C.  9.  4  J.  C.  5.  21  J.  C  7.  and  I  C.  C  4.  Penalty  of  fof- 
If  any  inn-keeper,  victualler,  or  alehoufe  keeper,  or  tavern  faring  tipling  by 
keeper  or  feller  of  wine,  keeping  an  inn  or  victualling  houfe,  e  tute  w* 
fhall  permit  any  perfon  to  continue  drinking  or  tipling 
therein  ;  (other  than  fuch  as  be  invited  by  any  traveller, 
and  fhall  accompany  him  only  during  his  neceflary  abode 
there;  and  other  than  labouring  and  handicraftmen  in 
market  towns,  upon  the  ufual  working  days,  for  one 
hour  at  dinner  time,  to  take  their  diet  in  an  alehoufe  ; 
and  other  than  labourers  and  workmen,  which  for  the 
following  of  their  work  fhall  fojourn  there ;  and  other  than 
for  urgent  and  neceffary  occaiions  to  be  allowed  by  two 
juftices  of  the  peace;)  he  fhall  forfeit  10 s  to  the  poor: 
the  fame  offence  being  viewed  by  the  mayor  or  a  juftice 
of  the  peace,  or  proved  before  them  by  one  witnefs,  or 
confeflion  of  the  party;  and  after  fuch  confefllon,  the 
oath  of  the  party  fo  confeiTmg  fhall  be  taken  againft  any 
other  offending  at  the  fame  time. 

And 
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And  he  fhall  alfb  be  difabled  from  keeping  any  fuch 
alehoufe  for  the  fpace  of  three  years. 

The  faid  penalty  to  be  levied  by  the  conftables  or 
churchwardens  by  diftrefs ;  and  for  default  of  fatisfaction 
within  fix  days,  the  fame  to  be  appraifed  and  fold  :  and 
for  want  of  fumcient  diftrefs,  the  party  to  be  committed 
to  the  common  gaol,  till  the  faid  penalty  be  truly  paid. 

And  if  the  conftables  or  churchwardens  do  neglect  their 
duty  in  levying,  or  do  not  levy  the  fame ;  or  in  default 
of  diftrefs,  do  neglect  to  certify  fuch  default,  for  20  days : 
they  fhall  forfeit  refpectively  40  s  to  the  poor,  by  diftrefs, 
by  warrant  of  fuch  juftice  or  mayor;  and  if  not  paid  in 
fix  days,- the  diftrefs  to  be  appraifed  and  fold ;  and  for 
want  of  fumcient  diftrefs,  to  be  committed  to  the  com- 
mon gaol  until  the  faid  penalty  be  truly  paid. 

Provided,  that:  the  correction  and  punifhment  of  fuch 
as  fhall  offend  herein  within  the  two  univerfities,  fhall 
be  miniftred  in  this  behalf  by  the  governors,  magiftrates, 
juftices  of  the  peace,  or  other  principal  officers  thereof,  to 
whom  in  other  cafes  the  adminiftration  of  juftice  and  cor- 
rection and  punifhment  of  offenders  by  the  laws  of  this 
realm  and  their  feveral  charters  doth  belong ;  and  the  faid 
forfeitures  to  be  levied  by  officers  to  be  from  time  to  time 
appointed  by  the  vicechancellors  :  and  all  powers  and 
authorities  either  of  imprifonment  or  otherwife  hereby 
appointed,  fhall  by  the  governors,  magiftrates,  and  prin- 
cipal officers  abovefaid  of  either  of  the  faid  univerfities, 
t>e  duly  executed  and  done  within  the  faid  univerfities  and 
the  liberties  and  precincts  thereof,  according  to  the  true 
intent  and  meaning  hereof. 

Alfo,  the  faid  offences  may  be  inquired  of  and  pre- 
fented  before  the  juftices  of  affize,  juftices  of  the  peace 
in  their  feffions,  and  before  the  mayors  of  cities  and  towns 
corporate  who  have  power  to  inquire  of  trefpaffes  riots 
routs  forces  and  fuch  like  offences,  and  in  every  court  leet; 
and  fuch  proceeding  fhall  be  had  thereupon  as  upon  in- 
dictment or  prefentment. 

And  all  conftables,  churchwardens,  headboroughs,  ty- 
thingmen,  aleconners,  and  fidemen,  fhall  in  their  oaths 
incident  to  their  offices,  be  charged  to  prefent  the  faid  of- 
fence. 
Tioling.  3.  By  the  4  J.  c.  5.     7.  J.  c.  10.  and  21  J.  c.  7.  If 

any  perfon  fhall  continue  drinking  or  tipling  in  any  inn, 
victualling  houfe  or  alehoufe,  or  any  tavern  keeping  an  inn 
or  victualling  houfe,  and  the  fame  be  viewed  and  feen  by 
any  mayor  or  juftice  of  the  peace,  or  duly  proved  as  is 
3  :    .before 
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before  mentioned  in  the  cafe  of  perfons  fuffering  tippling 
(unlefs  it  be  in  fuch  cafes  as  in  the  faid  inftance  are  alfo 
tolerated)  ;  he  fhall  forfeit  3  s.  4  d.  to  the  poor,  to  be 
levied  in  like  manner  :  and  if  he  be  not  able  to  pay,  then 
the  mayor,  juftice,  or  juftices  of  the  peace  or  court  where  the 
conviction  fhall  be,  fhall  punifh  him  by  fetting  him  in 
the  flocks  for  four  hours. 

And  if  any  alehoufekeeper  fhall  be  convicted  of  fuch 
offence,  he  fhall  be  difabled  to  keep  any  fuch  alehoufe  for 
the  fpace  of  three  years. 

And  all  conftables,  churchwardens,  headboroughs, 
tythingmen,  aleconners,  and  fidemen,  fhall  in  their  oaths 
incident  to  their  offices  be  charged  in  like  fort  to  prefent 
the  faid  offence. 

Provided,  that  this  fhall  not  in  any  wife  abridge  or  re- 
ftrain  the  ecclefiaftical  power  or  jurifdiction  ;  but  that  all 
ordinaries,  and  other  ecclefiaftical  judges  and  officers  may 
proceed  to  enquire  of,  cenfure,  and  punifh  all  fuch  offen- 
ders, according  to  the  ecclefiaftical  laws  of  this  realm,  as 
before  they  might  lawfully  do. 

And  provided,   that  offenders  having    been  once  pu- 

nifhed  by  any  the  ways  and  means  before  limited,  fhall 

not  eftfoons  be  punifhed  for  the  fame  by  any  other  ways 

or  means. 

And  provided,  that  nothing  herein  fhall  be  prejudicial 

\  to  either  of  the  univerfities ;    but  that  the  chancellor, 

1  matters,  and  fcholars,  and  their  fucceffors,  may  enjoy  all 

t  their  jurifdi&ions,  rights,  privileges,  and  charters,  as  here- 

1  tofore  they  have  or  might  have  done. 

Alfo  provided,  that  no  perfon  be  molefted  for  fuch  of- 
fence, but  within  fix  months  after  the  offence  committed. 

4.  He  who  is  guilty  of  any  crime  through  his  volun-  Drunkennefs*' 
tary  drunkennefs,  fhall  be  punifhed  for  it  as  much  as  if 
had  been  fober.     1  Haw.  2. 

By  the  4  J.  c.  5.  7  J.  c.  10.  21  J.  c.  7.  and  1  C.  c.  4. 
Every  perfon  which  fhall  be  drunk,  and  of  the  fame  of- 
fence of  drunkennefs  fhall  be  convicted  in  like  manner  as 
aforefaid ;  fhall  forfeit  5  s,  to  be  paid  within  one  week 
next  after  his  conviction,  to  the  churchwardens,  to  the 
ufe  of  the  poor :  and  if  he  fhall  refufe  to  pay  the  fame  as 
aforefaid,  then  the  fame  fhall  be  levied  of  the  goods 
jf  the  offenders,  by  warrant  from  the  fame  court, 
udge,  juftice,  or  juftices,  before  whom  the  conviction 
hhall  be  :  and  if  he  be  not  able  to  pay  the  faid  fum  of  5  s, 
ae  fhall  be  committed  to  the  flocks  for  the  fpace  of  fix 
aours. 
Vol.  II,  O  And 
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And  for  the  fecond  offence,  he  {hall  be  bound  with  two 
fureties  in  a  recognizance  or  obligation  of  iol,  to  be 
from  thenceforth  of  good  behaviour. 

And  if  any  alehoufekeeper  fhall  be  convicted  of  fuch  of- 
fence,, he  fhall  be  difabled  to  keep  any  fuch  alehoufe  for 
the  fpace  of  three  years. 

And  any  juftice  of  the  peace,  or  head  officer  in  a  city 
or  town  corporate,  fhall  have  power  on  his  view,  or  con- 
feffion,  or  oath  of  one  witnefs,  to  convict  any  perfon  of 
the  faid  offence  •  and  for  the  fecond  offence  fhall  bind  to 
good  behaviour,  as  if  he  had  been  convicted  in  open  fef- 
fions. 

And  if  any  conftable  or  other  inferior  officer,  to  whom 
it  fhall  be  given  in  charge  by  the  precept  of  any  mayor  or  - 
juftice  of  the  peace,  do  neglect  the  due  correction  of  the 
offender,  or  the  due  levying  of  the  penalties  ;  he  fhall 
forfeit  10  s  to  the  ufe  of  the  poor  of  the  parifh  or  place 
where  the  offence  fhall  be  committed,  to  be  levied  by 
diftrefs  by  any  other  perfon  having  warrant  from  any 
mayor,  juftice  of  the  peace,  or  court  where  fuch  convic- 
tion fhall  be,  and  to  be  paid  to  the  churchwardens  who 
are  to  account  for  the  fame  to  the  ufe  afore  faid. 

And  all  conftables,  churchwardens,  headboroughs,  tyth- 
ingmen,  aleconners,  and  fidemen,  fhall  in  their  oaths  in- 
cident to  their  offices  be  charged  in  like  fort  to  prefent 
the  faid  offence. 

Provided,  that  this  fhall  not  in  any  wife  abridge  or  re- 
train the  ecclefiaftical  power  or  jurisdiction  ;  but  that  all 
ordinaries,  and  other  ecclefiaftical  judges  and  officers  may 
proceed  to  enquire  -of,  cenfure,  and  punifh  all  fuch  of- 
*  fenders,  according  to  the  ecclefiaftical  laws  of  this  realm, 
as  before  they  might  lawfully  do. 

And  provided,  that  the  offenders  having  been  once  pu- 
nifhed  by  any  the  ways  and  means  before  limited,  fhall 
not  eftfoons  be  punifhed  for  the  fame  by  any  other  ways 
or  means. 

And  provided,  that  nothing  herein  fhall  be  prejudicial 
to  either  of  the  universities  ;  but  that  the  chancellor, 
maflers,  and  fcholars,  and  their  fucceflbrs,  may  enjoy  all 
■their  jurisdictions,  rights,  privileges,  and  charters,  as  here- 
tofore they  have  or  might  have  done. 

Aifo  provided,  that  no  ,perfon  be  molefted  for  fuch 
offence,  but  within  fix  months  after  the  offence  com- 
mitted. 

M.  8  Car.  Cucko  and  Starre.     Prohibition  was  prayed 

to  the  fpiritual  court,  to  ftay  a  fuit  there  for  defamation, - 

3  for 
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for  thefe  words,  "  Thou  art  a  drundard,"  or  "  a  drunken 
"  fellow."  And  by  the  opinion  of  Croke,  Jones,  and 
Berkley,  a  prohibition  was  granted  :  for  thefe  words  do 
not  concern  any  fpiritual  matter,  but  merely  temporal, 
.and  are  but  a  temporal  flander,  and  a  common  phrafe  of 
Drawling,  for  which  there  ought  not  to  be  a  fuit  in  the  fpiri- 
tual court.  And  fo  it  was  held  in  Martin  Calthorp's  cafe 
in  the  common  pleas.  But  Richardfon  doubted  thereof; 
becaufe  the  fpiritual  courts  as  well  as  temporal,  may 
meddle  with  the  puniftiment  of  drunkennefs  :  fo  it  is  not 
merely  temporal.  But  he  aflented  to  the  grant.of  a  pro- 
hibition; and  the  party  may  after  declaration,  if  he  will, 
demur  thereto.  Whereupon  a  prohibition  was  granted. 
Cro.  Car.  285. 

5.  In  the  8  th  year  of  king  James  the  firft,  one  Par-  Clergymen, 
ker  a  clergyman  was  deprived  of  his  benefice  by  the  fpi- 
ritual court  for  drunkennefs  ;   and  tho'  he  prayed  a  prohi- 
bition, yet  it  was  denied  him.     Broivnl.   37. 

And  in  the  next  year,  another  was  deprived  for  the  like 
caufe;  and  the  judges  at  common  Jaw  allowed  the  fen- 
tence  to  be  good.     Ayl.  Parerg.  232. 

6.  By  the  22  G.  2.    c.  33.    Art.  2.  All  flag  officers,  Perfons  in  the 
and  all  perfons  in  or  belonging  to  his  majefty's  mips  or  naVy* 
veflels  of  war,   being  guilty  of  drunkennefs,  fhall  incur 

fuch  punifhment  as  a  court  martial  fhall  think  fit  to 
impofe,  and  as  the  nature  and  degree  of  their  offence  {hall 
deferve. 

Duplex  querela.     See  DOtlble  Qttftttt!* 


Election  of  Bifhops.     See  QiMffiClpg, 

Elopement.     See  $0ftZtiaQZ. 

Ember  days.     See  5>OllXJap0* 

Endowment  of  churches.     See  CiKItClj* 

Endowment  of  vicarages.     See  SlppgQpifotiOlU 

Englifh  fervice.     See  PuWlCfc  OL10lfI)fp, 
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ESSOIN,  exonlum,  is  derived  of  the  freneh  ejfonier  otf 
exonier,  which  fignifieth  to  excufe ;  fo  as  an  efibin, 
in  legal  underftanding,  is  an  excufe  of  a  default  by  reafon 
of  fome  impediment  or  difturbance,  and  is  as  well  for  the 
plaintiff  as  for  the  defendant ;  and  is  all  one  with  what 
the  civilians  call  excufatio.  Of  effoins  there  have  been  five 
kinds,  i.  De  fervitio  regis.  2.  In  terram  fan&am.  3. 
Ultra  mare,  4.  De  malo  lefli ;  in  our  old  books  called, 
eflbnium  de  refiantifa.  5.  De  malo  veniendi  5  and  this 
laft  is  the  common  eflbin.     2  tnjl.  125. 

Eve.    See  {}0ifoap& 

ctriumce. 

One  witnefs  how  j,     >i    Single  witnefs  is  not  fufficient  in  the  civil  law; 
far  evidence.  J\   and   the   fp;ritual    court  wiU  not  alIow   of  one 

witnefs  only,  but  there  muft  be  two  witneffes  at  the 
leaft ;  and  if  the  point  is  merely  fpiritual,  the  temporal 
courts  will  not  grant  a  prohibition.     Gibf.  ion. 

For  where  the  ecclefiaftical  court  doth  proceed  in  a 
matter  that  is  merely  fpiritual,  and  pertinent  to  their 
court,  according  to  the  civil  law,  altho'  their  proceedings 
are  againft  the  rules  of  the  common  law,  yet  a  prohibi- 
tion doth  not  lie :  As  if  they  refufe  a  fingle  witnefs  to 
prove  a  will ;  for  the  cognizance  of  that  belongs  to 
them.     God.  Repr  115. 

Which  fame  thing  was  affirmed  in  Roberts's  cafe,  H, 
$  f.  with  regard  to  points  not  otherwife  cognizable  in  the 
fpiritual  courts,  than  as  incidental  to  the  principal  point. 
There  the  fuit  was  for  fubftraclion  of  tithes,  and  prohibi- 
tion was  obtained,  becaufe  there  was  but  one  witnefs  to  . 
prove  the  leafe  of  the  tithes,  and  the  fpiritual  court  would 
not  allow  the  proof.  And  upon  advifement  in  this  cafe, 
by  Coke  and  all  the  juftices,  it  was  refolved,  that  conful- 
tation  fhould  be  awarded ;  becaufe  there  is  a  rule  in  the 
regrfiej?,  that  where  the  cognizance  of  the  principal  is, 
there  the  cognizance  of  the  accefiary  neceflarily  follows. 

Andi 
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And  If  fuch  furmife  fhould  be  allowed  in  every  cafe,  it 
would  oftentimes  be  made  for  mere  delay,  and  the  fpiri- 
tual court  fhould  not  try  the  acceflary  as  well  as  principal. 

And  the  the  conclufion  is, when  the  original  caufe 

belongs  unto  them,  altho'  matter  triable  at  the  common 
law  arifeth,  depending  upon  the  original  caufe,  yet  itfhall 
be  determined  in  the  ecclefiaftical  court :  and  fuch  fur- 
mife, that  he  had  but  one  witnefs,  is  not  fufficient  to  have 
a  prohibition,  where  the  ecclefiaftical  court  hath  jurifdic- 
tion  of  the  principal :  for  if  fuch  a  furmife  fhould  be  fuf- 
ficient, all  fuits  in  the  ecclefiaftical  court  fhould  thereby  be 
ftayed,  or  otherwife  taken  away;  for  the  ecclefiaftical 
judges  cannot  write  to  the  temporal  judges  to  try  it,  and 
certify;  as  the  temporal  judges,  where  the  original  mat- 
ter belongs  to  and  is  commenced  in  their  courts,  and  iflue; 
is  taken  upon  matter  triable  by.  the  ecclefiaftical  law,  may 
write  to  the  judges  of  the  ecclefiaftical  court  to  try  the 
matter,  and  certify  to  them.     Cra,  Ja.  269.     12  Co.  65. 

But  in  the  cafe  of  Richard/on  and  Dejborough,  H,  27 
fc?  28  C.  2.  a  prohibition  was  prayed,  becaufe  the  fpi- 
ritul  court  refufed  the  proof  of  plem  adminijiravit  by  one 
witnefs  ;  and  it  was  granted:  and  Hale  chief  juftice  faid, 
where  the  matter  to  be  proved  (which  falls-in  inciden- 
tally in  a  caufe  before  them  in  the  fpiritual  court)  is  tem- 
poral, they  ought  not  to  deny  fuch  proof  as  the  common 
law  allows.     1  Ventr.  291. 

And  in  Shatter  and  Friend,  H.  J  TV.  a  prohibition  was 
prayed  and  obtained,  becaufe  the  fpiritual  court  would 
not  allow  the  proof  of  the  payment  of  a  legacy  by  one 

witnefs.     Upon  which  occafion  the  court  faid, -fuch 

proof  which  is  good  at  the  common  law  ought  to  be  allow- 
ed in  their  court;  and  at  the  common  law  it  is  not  necef* 
fary  to  prove  the  payment  of  a  debt  by  two  witnefTes  :  they 
may  follow  their  own  rules,  in  things  which  are  origi- 
nally in  their  cognizance ;  but  if  any  collateral  matter 
doth  arife,  as  concerning  the  payment  of  a  legacy,  if  the 
proof  be  by  one  witnefs,  they  ought  to  allow  it.  2  Salk, 
547,     3  Mod.  283. 

And  in  the  cafe  of  Breedon  and  Gill,  E.  9  W.  By 
Holt  chief  juftice;  As  to  the  courfe  of  granting  prohibit 
fcions,  for  not  allowing  evidence  which  would  be  good  at 
the  common  law,  the  difference  is  thus  :  when  the  ecclefi- 
aftical courts  are  poflefTed  of  a  caufe,  which  is  merely  of 
fpiritual' conufance,  the  courts  at  common  law  allow  their* 
to  purfue  their  own  methods  in  the  determination  of  it  5 
but  when  in  fuch  caufe  collateral  matter  arifes,  which  is 
O  3  wt 
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not  of  their  conufance  properly,  there  the  courts  of  com- 
mon law  inforce  them  to  admit  fuch  evidence  as  the  com- 
mon law  would  allow.  Therefore  if  the  fpiritual  court 
require  more  than  one  Witnefs,  to  prove  the  revocation  of 
a  nuncupative  will,  the  Icing's  bench  doth  not  intermed- 
dle. But  if  in  a  fuit  for  a  legacy,  payment  or  a  releafe  be 
pleaded,,  if  they  do  not  admit  proof  by  one  witnefs,  the 
king's  bench  grants  a  prohibition.  L.  Ray.  221. 
Depofitions  and  2.  Depofitions  taken  in  the  ecclefiaftical  court  (altho' 
fentence_inthe  the  vvitnefTes  be  dead)  are  not  evidence  in  an  action 
brought  at.  .common  law ;  but  a  fentence  given  in  the 
eccleiiaftical  court  (it  being  a  judicial  act)  may  be  given 
in  evidence  in  an  action  brought  in  the  temporal  courts. 
Watj.  c.  58. 

3.  H.  8  W.  Hoe  and  Nelthrope*     It  was  held  by  Holt 
Pro^teo  a       cnief  juftice,.' that  a  copy  of  a  probate  of  a  will  is  good 
evidence,  where  the  will  it  felf  is  of  chattels  ;  for  there 
the  probate  is  an  original  taken  by  authority,  and  of  a 
publick  nature;    otherwife,  where  the  will  is  of  things  in 
the  realty,    becaufe  in  fuch  cafe  the  .ecclefiaftical  courts 
have  no  authority  to  take  probates,  therefore  fuch  pro- 
bate is  but  a  copy,  and  a  copy  of  it  is  no  more  than  a  copy 
of  a  copy.     3  Salk.   154-, 
Qualification  of  "    4-  It  is  required,  that .'witrie'fles  be  perfons  of  reputa- 
w.tnefl'es.  tion,  and' free  frorh  irifamy  of  law  and  fact;    that  they  be 

difinterefted,  and  fo  not  liable  to  the  juft  fufpicion  of  par- 
tiality ;  that  they  be  men.  of  difcretion,  and  fane  memory : 
and  all  reafonable  exceptions  are  to  be  allowed  againft 
them.  They  muft  be  deliberate,  and  not  given  to  paf- 
fion;  conftftent  as  to  time,  place,  and  other  circumftances. 
They  muft  be  certain  and  pofitive,  and  not  upon  hearfay 
or  the  belief  of  other  perfons.  They  muft  be  free  from 
any  juft  fufpicion  of  contrivance,  or  confpiracy,  or  any 
fort  of  corruption  or  partiality.     2  Still.   152. 

And  the  canon  law  requires,  that  they  {hall  not  he  fa- 
ther, fon,  brother,  fifter,  or  other  near  of  kin,  or  domef- 
ticks  and  dependents.  And  if  the  matter  to  be  proved  be 
merely  fpiritual,  the  common  law  (as  was  faid  before) 
will  not  interfere ;  but  if  a  temporal  matter  falleth  inciden- 
tally in  a  caufe  in  the  fpiritual  court,  they  muft  admit  fuch 
evidence  as  the  common  law  allows  of,  otherwife  they 
will  be  prohibited. 

_  ,        .  .  <•  Crofs  examining;  a  witnefs  fets  him  upright  before 

Crols  examining.  ,  J  z-ll  r  i  ^ 

the  court,   io  that   the   party  afterwards  cannot  except 

to  his  credibility ;    but  he  may  to  his  competency,  if  it 

ihould 
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fliould  come  out  that  he  is  interefted,  or  the  like.   2  Chan. 
Ca.  250. 

6.  It  fometimes  happens,  that  there  is  a  deficiency  in  Confronting  in 
proof  as  to  the  identity :    in  fuch   cafe,  confronting  of  what  cafe* 
witneffes  with  the  party,  may  be  ordered  after  publica- 
tion, and  they  may  be  cited  in  order  thereto,   and  their 
declaration  be  taken  down  in  the  acts  of  court :    but  one 

witnefs  to  prove  the  identity  is  fufficient. 

7.  If  a  witnefs  is  once  examined  in  general  to  the  libel  Reexamining. 
or  allegation,  and  his  depofition  clofed  with  an  allter  nefcit, 

or  to  any  fuch  efre£t,  he  cannot  afterwards  be  re-exa- 
mined, for  fear  of  iubornat'ion.  But  where  an  examina- 
tion taken  has  been  loft  or  deftroyed,  it  may  be  fupplied 
by  a  new  examination.  So  if  ticketted  to  more  articles 
than  the  examination  takes  in,  he  may  be  examined  again 
to  thofe  omitted.  So  as  to  interrogatories  ;  but  then  the 
re-examination  muft  not  be  extended  to  the  libel  or  alle- 
gation, but  to  the  interrogatories  only. 

8.  He  that  will  produce  witneffes  that  come  at  a  great  dif-  Expences  of  th 
tance,  ought  to  tender  and  allow  them  their  expences :  witneffes. 
But  the  perfon  againft  whom  they  are  produced,  is  not 

bound  to  bear  any  part  of  thofe  expences,  altho'  the 
witneffes  are  bound  to  teftify  the  truth  on  both  fides. 
And  thefe  expences  are  to  be  tend  red  and  paid  to  them 
before  they  depart  from  home,  without  any  regard  had  to 
what  fuch  witnefFes  might  have  fpent  in  their  own  houfes ; 
but  it  ought  to  be  confidered,  what  their  iourney  or  tra- 
velling expences  may  ftand  them  in.  And  if  fuch  witnefs 
fhall  receive  expences  for  ten  days,  and  {hail  be  difpatched 
in  five,  he  fhall  be  obliged  to  render  back  the  overplus. 
Jyl.  Par  erg.   536. 

If  the  party  hath  made  no  agreement  with  his  witnef- 
fes  for  their  journey  and  expences  ;  they  may  then,  be- 
fore they  arefworn,  defire  of  the  judge  to  order  them  their 
expences  :  which  he  fhall  tax  and  allow,  according  to  the 
condition  of  the  parties,  the  time,  and  the  diftance ;  and 
decree  the  fame  to  be  paid  before  they  mall  be  examined  ; 
or,  if  the  witneffes  defire  the  fame,  he  may  decree  a  mo- 
nition to  the  party  producing  the  witneffes,  to  pay  the 
fame  ;  which  if  the  faid  party  fhall  refufe,  he  may  be 
proceeded  againft  to  excommunication.      1  Ought.   121. 

Examination   of  clerks  before    inftitutkm. 

See  benefice.    • 

O  4.  Exams- 
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Examination  of  perfons   to  be  ordained.' 

See  fippfnatiotu 
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EXCHANGE  is,  where  two  perfons,  having  pro- 
cured licence  from  the  ordinary  to  treat  of  an  ex- 
change (of  which  fort  there  are  many  tp  be  found  in  the 
ecclefiaftical  records)  do  by  one  inftrument  in  writing, 
agree  to  exchange  their  benefices  being  both  fpiritual  (for 
a  lay  preferment,  as  an  hofpital,  cannot  be  exchanged  or 
go  for  a  prebend  or  other  fpiritual  benefice) ;  and  in  or- 
der thereunto,  do  refign  them  into  the  hands  of  the  ordi- 
nary ;  fuch  exchange  being  executed,  the  refignations  are 
good.     Watf.  c.  4.     Gib/.  821. 

But  tho'  the  one  is  inftituted  and  inducted  into  the 
other's  benefice,  yet  if  the  exchange  be  not  executed  on 
both  parts,  the  clerk  on  whofe  part  the  exchange  was  not 
executed  may  have  his  benefice  again ;  for  in  this  cafe  of 
exchanging,  the  law  doth  annex  this  condition  to  a  re- 
iignation,  viz.  if  it  be  fully  executed.     Watf.  c.  4. 

Thus  where  one  is  both  inftituted  and  inducted,  and 
the  other  is  only  inftituted,  and  dies  or  refufes  to  finifh; 
in  this  cafe,  tho'  they  have  proceeded  fo  far,  yet  the  re- 
fignation  and  all  that  followed  upon  it  fhall  be  void,  and 
both  (if  both  are  living)  may  return  to  their  former  be- 
nefices upon  the  foot  of  former  pofTeffion ;  or  if  one  dies 
before  he  is  inducted,  and  after  the  induction  of  the  other, 
this  induction  and  all  that  went  before  (hall  be  void,  be- 
caufe  the  exchange  was  not  fully  executed  during  the 
lives  of  the  parties.     Gib/.  868. 

And  this  is  agreeable  to  the  reafon  of  the  common  law : 
for  at  the  common  law  if  a  man  exchange  lands,  and  the 
lands  he  receives  in  exchange  be  evicted,  he  may  repair, 
to  his  own  lands,  and  re-enter  upon  them.  Deg.  p.  1. 
c.   14. 

By  the  JI-E1.  c.  6.  f.  8.  If  any  incumbent,  of  any  bene- 
fice with  cure  of  fouls,  /hall  corruptly  refign  or  exchange  the 
/ame ;  or  corruptly  take  for  or  in  re/peel  of  the  refigning  or  ex-  • 
changing  the  fame,  direclly  or  indire£lly,  any  penfion,  /urn  of 
motiey,  or  other  benefit  what/oever :  as  well  the  giver,  as  the 
taker,  of  any  fuch  penfion,  fum  of  money \  or  other  benefit  cor- 
ruptly 
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ruptfy,  fhall  hfe  double  the  value  of  the  fum  fo  given  taken  er 
bad*,  half  to  the  queen,  and  half  to  him  that  Jhall  fue  for  the 
fame  in  any  of  her  majeflfs  courts  of  record. 

Exchange  of  glebe  lands.     See  $DlZbZ  LiUtiJ& 
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I.  "C"  Xcommunicatipn  is  an  eccleilaftical  cenfure,  where-  What* 

*-*  by  the  perfon  againft  whom  it  is  pronounced  is  for 
the  time  call  out  of  the  communion  of  the  church.     God. 


i.  And  it  is  of  two  kinds,  the  leffer  and  the  greater :  Leffer, 
The  leffer  excommunication  is,  the  depriving  the  offen- 
der of  the  ufe  of  the  facraments  and  divine  worfhip ;  and 
this  fentence  is  pafled  by  judges  ecclefiaftical,  on  fuch 
perfons  as  are  guilty  of  obftinacy  or  difobedience,  in  not 
appearing  upon  a  citation,  or  not  fubmitting  to  penance,, 
or  other  injunctions  of  the  court.     Johnf.  168. 

3.  The   greater   excommunication   is   that  whereby  Greater, 
men  are  deprived,  not  only  of  the  facraments,  and  the  be- 
nefit of  divine  offices,  but  of  the  fociety  and  conven- 
tion of  the  faithful.     Johnf.  168. 

If  a  perfon  be  excommunicated,  generally  ;  as  if  the 
judge  fay.  J  excommunicate  fuch  a  perfon ;  this  fhall  be  under- 
stood of  the  greater  excommunication.     Lindw.  78. 

4.  The  law  in  many  cafes  infli&eth  the  cenfure  of  ex-  j«fo  ^a^ 
communication  ipfo  facto  upon  offenders ;    which  never^ 
thelefs  is  not  intended  fo  as  to  condemn  any  perfon  with- 
out a  lawful  trial  for  his  offence :   but  he  muft  firft  be 

found  guilty  in  the  proper  court;   and  then  the  law  gives 
that  judgment. 

And  there  are  divers  provincial  conftitutions,  by  which    - 
it  is  provided,  that  this  cenfure  fhall  not  be  pronounced 
(in  ordinary  cafes)  without  previous  monition  or  notice 
to  the  parties,  which  alfo  is  agreeable  to  the  ancient  ca- 
non law.     Gibf.  1046,  1048. 

5.  A  body  corporate,  or  whole  fociety  together,  cannot  Body  corporate 
be  excommunicated  ;  for  this  might  involve  the  innocent  cann<H  be  ex"  . 
with  the' guilty ;    but  fuch  perfons  only  of  the  fociety  as 

are  guilty  of  the  crime,  arc  to  be  excommunicated  feve- 
:'-      • 

6.  By 
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Eicommunicate  (,,  gy  a  conftitution  of  archbifhop  Stratford:  Exeom- 
oTchrVuncom-  municate  perfons  Jhall  be  inhibited  the  commerce  and  communion 
munion.  of  the  faithful ;    and  they  who  communicate  ivith  them  jhall  be 

punijhed  by  ecdefiajlical  cenfure.     Lind.   266. 

Commerce"]  That  is,  buying  or  felling,  or  other  inter- 
change of  wares  or  merchandife.     Lind.  266. 

By  ecdefiajlical  cenfure]  That  is,  by  the  lefler  excommu- 
nication, if  they  have  not  been  admonifhed  to  defift  ;  and 
by  the  greater  excommunication,  if  they  have  been  admo- 
nifhed, and  have  not  defifted.     Lind.  266. 

And  by  Art.  33.  That  perfon,  which  by  open  denunciation 
of  the  church  is  rightly  cut  off" from  the  unity  of  the  churchy  and 
excontntunicatcd,  ought  to  be  taken,  of  the  whole  multitude  of  the 
faithful,  as  an  heathen  and  publican  ;  until  he  be  openly  recon- 
ciled by  penance,  and  received  into  the  church  by  a  judge  that 
hath  authority  thereunto. 

And  this  is  according;  to  the  ancient  rule  of  the  church : 
And  it  was  further  ordained  by  many  other  ancient  con- 
stitution's of  the  church,  that  if  a  perfon  excommunicated  in 
one  city  or  diocefe  went  to  another,  whoever  received 
him  to  communion,  fhould  be  alfo  excommunicate ;  for 
which  reafon  no  ftrangers  were  to  be  received  to  commu- 
nion, till  they  fhewed  their  letters  of  recommendation. 
And  the  fame  was  made' part  of  our  englifh  conftitution, 
in  the  council  of  London,  in  the  year  1 126 ;  that  no  perfon 
fhall  preiume  to  receive'  to  communion  any  ftranger  ex- 
communicate; and  if  any  mail  knowingly  do  fo,  he  himfelf 
fliall  be  deprived  of  chriftian  communion.  Gibf  1049. 
To  be  kept  out  7.  By  Can.  85.  The  churchwardens  or  queftmen  ef- 
©f  the  church,  pecially  fhall  fee,  that  all  perfons  excommunicated,  and  fo 
denounced,  be  kept  out  of  the  church. 

And  if  a  clergyman  prefume  to  officiate,  after  he  is  ex- 
communicated ;   .  the  canon  law  orders  him  to    be   de- 
prived    Gibf.    1049. 
To  be  publkkly       $'  ^n  ?ne  ar*cient  church,  the  fentences  of  the  greater 
denounced  every  excommunication  were  folemnly  promulged  four  times  in 
fix  months.        the  vear  .    with  candles  lighted,   bells  tolling,  the   crofs 
and  other  folemnities.     Lind.  355. 

And  by  Can:  65.  All  ordinaries  fhall,  in  their  feveral 
jurifdictions,  carefully,  fee  and  give  order,  that  as  well 
thofe  who  for  obftinate  refufmg  to  frequent  divine  fervice 
efrablifhed  by  publick  authority  within  this  realm  of  Eng- 
land, as  thofe  alfo  (efpecially  thofe  of  the  better  fort  and 
Condition)  who  for  notorious  contumacy  or  other  notable 

crimes 
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crimes  ftand  lawfully  excommunicate  (unlefs,  within  three 
months  immediately  after  the  faid  fentence  of  excommuni- 
cation pronounced  againft  them,  they  reform  themfelves, 
and  obtain  the  benefit  of  abfolution),  be  every  fix  months 
enfuing,  as  well  in  the  parifh  church  as  in  the  cathedral 
church  of  the  diocefe  in  which  they  remain,  by  the  mi- 
nifter  openly  in  time  of  divine  fervice  upon  ibme  funday, 
denounced  and  declared  excommunicate,  that  others  may 
be  thereby  both  admonifhed  to  refrain  their  company  and 
fociety,  and  excited  the  rather  to  procure  out  a  writ  de 
excommunicato  capiendo,  thereby  to  bring  and  reduce 
them  into  due  order  and  obedience.  Likewife  the  regifter 
of  every  ecclefiaftical  court,  fhall  yearly  between  Michael- 
mafs  and  Chriftmafs,  duly  certify  the  archbifhop  of  the 
province  of  all  and  lingular  the  premifTes  aforefaid. 

9.  Where  a  man  is  excommunicate  by  the  law  of  holy  Difabled  to  bring 
church,  and  he  fueth  an  action  real  or  perfonal,  the  de-  an  aaion« 
fendant  may  plead,  that  he  who  fueth  is  excommunicated; 
and  of  this  it  behoves  him  to  mew  the  bifhop's  letters 
under  his  feal,  witnefling  the  excommunication,  and  afk 
judgment  if  he  mail  be  anfwered.  But  in  this  cafe,  if  the 
plaintiff"  cannot  deny  it,  the  writ  fhall  not  abate,  but  the 
judgment  (hall  be,  that  the  defendant  fhall  go  quit  with- 
out day ;  becaufe  when  the  plaintiff  hath  purchafed  his 
letters  of  abfolution,  and  fhewed  them  to  the  court,  he 
may  have  a  refummons  or  reattachment  upon  his  original, 
according  to  the  nature  of  his  writ.     Litt.  fedt.  201. 

And  either  the  greater  or  lefTer  excommunication  dif- 
ableth  the  party.     1  Inji.  134. 

Yet  every  excommunication  difableth  not  the  party. 
Thus,  if  bailiffs  and  commons,  or  any  other  corporation 
aggregate  of  many,  bring  an  action  ;  excommunication 
in  the  bailiffs  fhall  not  difable  them,  for  that  they  fue  and 
anfwer  by  attorney :  but  otherwife  it  is  of  a  fole  corpo- 
ration.    1  InJl.  134. 

And  where  it  appeared  in  the  bill,  that  the  plaintiff"  was 
a  recufant  convict,  and  fo  as  a  perfon  excommunicate  ; 
notwithftanding  which,  the  defendant  had  anfwered  him, 
and  then  prayed  a  prohibition  :  the  court  told  him,  that 
by  anfwering  he  admitted  him  a  perfon  able,  and  it  was 
then  too  late  for  that  plea,  And  a  prohibition  was  de- 
nied.    Gibf.  1050,     Noy.  88. 

Nor  if  a  bifhop  be  defendant,  fhall  an  excommunica- 
tion by  the  fame  bifhop  againft  the  plaintiff  difable  him. 
I  Inji.   134. 

If 
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If  executors  or  adminiftrators  be  excommunicated,  they 
may  be  difabled ;  becaufe  they  which  converfe  with  a 
perfon  excommunicate,  are  excommunicate  alfo.     i  Injl. 

134- , 

It  is  intimated  by  Bra&on,  that  a  commiffary  or  official 
in  this  cafe  may  teftify  the  excommunication  ;  but  Lit- 
tleton in  the  paflfage  above  recited  nameth  the  bifhop  only. 
And  Lord  Coke  faith  ;  none  can  certify  excommunication 
but  only  the  bifhop,  unlefs  the  bifhop  be  beyond  fea  or 
in  parts  remote ;  or  one  that  hath  ordinary  jurifiii&ion, 
and  is  immediate  officer  to  the  king's  courts ;  as  the  arch- 
deacon of  Richmond,  or  the  dean  and  chapter  in  time  of 
vacation.  But  in  ancient  time,  every  official  or  commif- 
fary  might  teftify  excommunication  to  the  king's  court  ; 
and  for  the  mifchief  that  enfued  thereupon  it  was  or- 
dained by  parliament,  that  none  mould  teftify  excommu- 
nication, but  the  bifhop  only,     i  Injl.  1 34. 

Of  this  power,  as  reftrained  to  the  bifhop,  Lindwood 
writeth  thus  :  At  the  requeft  of  inferior  prelates,  the  king 
ufeth  not  to  write  for  the  taking  of  excommunicates. 
Wherefore,  if  any  be  excommunicated  by  a  perfon  infe- 
rior to  the  bifhop,  as  by  the  dean,  or  archdeacon ;  the  in- 
vocation of  the  king's  majefty  ought  to  be  made  by  the 
bifhop  j  for  they  who  are  inferior  to  bifhops  cannot  call 
in  the  fecular  arm,  but  the  bifhops  fhall  execute  their 
fentences ;  and  if  the  bifhops  will  not  do  thisj  they  may 
be  compelled  thereunto  by  the  archbifhop.     Lind.  350. 

May  not  be  pre      10.  The  rule  of  the  canon  law  is,  that  an  exeommuni- 

fented  to  a  bene- cate  perfon  fhall  not  be  prefented  to  a  benefice;  and  he 

^ce*  who  knowingly  fhall  prefent  an  excommunicate  perfon, 

fhall  be  fufpended  from  prefenting  to  any  benefice,  until 
he  fhall  have  obtained  abfolution.     Gibf.  1050. 

Norbeanadvo-       n»  Neither,  by  the  canon  law,  can  a  perfon  exeom- 

cate.  municate  be  an  advocate.     Gibf.  1050. 

Nor  a  wltnefs.  12.  Whilft  an  excommunicate  perfon  15  under" that  fen- 
tence,  he  is  difabled  to  be  a  witnefs.     Swin.  109. 

Whether hemay      x3'    ^  was  anciently  holden,  that  excommunication 

be  a  juror.  was  a  good  caufe  of  challenge  againft  a  juror;  yet  not 
principal,  but  only  to  the  favour,  unlefs  the  record  of  the 
judgment  be  produced.     2  Haw.  418. 

May  have  thebe-      J4-  An  excommunicate  perfon  may  have  the  benefit  of 

jiefit  of  clergy,    clergy.     2  Haw.  338. 

Whether  hemay      15.  An  excommunicate  perfon  may  make  a  teftament; 

make  a  tefla-     unlefs  ht  be  excommunicated  by  the  greater  excommuni- 

mm'  cation.     Swin.  109.     God.  0.  L.  37, 

16.  An 


Cjccommitnfcatfott*  205 

16.  An  excommunicate  perfon  may  be  appointed  ex- Whether  he  may 
ecutor,  and  is  capable  of  a  legacy;  yet  pending  the  ex- be €xecuwr* 
communication,  he  is  not  to  be  admitted  by  the  ordinary, 

nor  mall  commence  or  profeeute  any  fuit  or  action  for  his 
teftator's  goods  :  yet  this  doth  not  null  his  executorfhip, 
or  quite  deftroy  the  action,  but  only  fufpends  it  until  his 
absolution.     God.  O.  L,  37,  38.     Swin.  367. 

17.  JBy  Can.  68.    If  the  minifter  refufe  to  bury  any  Shall  not  have 
corps,  except  the  party  deceafed  were  denounced  excom-  chriftian  burial. 
municate  by  the  greater  excommunication,  for  fome  grie- 
vous and  notorious  crime,  and  no  man  able  to  teftify  of 

his  repentance ;  he  mall  be  fufpended  by  the  bifhop  from 
his  miniftry  for  the  fpace  of  three  months. 

But  by  the  rubrick  in  the  book  of  common  prayer,  The 
lurial  office  /hall  not  be  ufedfor  any  that  die  excommunicate. 

18.  Upon  this  head,  it  is  proper  to  take  notice  of  a  Writofexcoa** 
confufion  which  runs  thro'  almoft  all  the  books,  by  reafon  ^u"icat0  «*• 
of  the  ambiguous  fenfe  in  which  the  word  Significavit  is  P'en  °* 

ufed ;  fometrmes,  to  denote  the  bilhop's  certificate  of  the 
excommunication  into  the  court  of  chancery,  in  order  to 
obtain  the  writ  de  excommunicato  capiendo ;  &metimes 
to  denote  that  writ  it  felf.  In  this  latter  fenfe  it  feemeth 
more  properly  to  be  applied  ;  the  writ  having  received  its 
name,  from  this  fame  word  in  the  beginning  of  it. 

By  the  law  and  cuftom  of  this  realm,  the  perfon  who 
remaineth  forty  days  under  the  fentence  of  excommuni- 
cation, fhall  at  the  requeft  of  his  proper  diocefan,  be  ar- 
refted  and  imprifoned  by  a  writ  de  excommunicato  capiendo 
directed  to  the  fheriff;  but  firft  there  ought  to  be  a  cer- 
tificate from  fuch  diocefan  under  his  epifcopal  feal,  fio-rii- 
fying  to  the  court  of  chancery  the  contempt  of  the  party 
to  holy  church.     Lind.  350.     Swin.  109. 

Which  forty  days  are  to  be  accounted  after  the  minifter 
hath  published  the  excommunication  in  the  church ;  which 
is  done  .by  .virtue  of  an  inftrument  he  hath  for  that  pur- 
pofe  under,  the  feal  of  the  ecclefiaftical  court :  and  then  if 
the  perfon.  .excommunicated  doth  not  fubmit  within  forty 
days  after  the  faid  publication,  he  may  (after  fuch  certi- 
ficate fo  made  as  aforefaid)  be  arreted  upon  the  excom- 
municato capiendo.    -Swin.  109. 

'.-But  tho'.the  bifnop  may  certify  not  only  an  excommu- 
nication made  by  himfelf,  but  alfo  an  excommunication 
made-by  his  commiffary  or  official  who  doth  it  in  his 
right,. and  by  his  archdeacon  whofe  jurifdi&ion  is  derived 
from  him  (in  which  cafe,  the  rule  in  the  regifter  is,  that 
when  the  bifhop  fignifieth  any  pne  to  be  excommunicate 

by 
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by  authority  of  the  archdeacon  or  official,  it  ought  always 
to  be  faid  in  the  writ  to  be  by  the  authority  of  that  bifhop 
or  him  who  fo  certifieth) ;  yet  he  may  not  certify  that 
which  hath  been  done  in  another  court :  and  therefore  a 
certificate,  that  another  bifliop  hath  certified  him,  or  that 
he  hath  f'een  a  fentence  of  excommunication  made  by 
another  biihop,  is  of  no  force.     Gihf.  1050.      1  Inji.  134. 

And  if  the  bifhop  make  a  wrong  certificate,  he  (hall 
be  liable  to  be  made  a  party,  and  to  pay  coils.  Str. 
11 90. 

At  the  common  law,  a  certificate  of  the  bifhop,  where- 
upon a  fignificavit  was  to  be  granted,  ought  to  exprefs 
the  caufe,  and  the  fuit  againft  him,  fpecially  in  the  cer- 
tificate j  to  the  end  the  temporal  judges  may  fee,  whether 
the.  fpiritual  court  hath  cognizance  of  the  original  caufe, 
and  whether  the  excommunication  be  according  to  law  ; 
that  if  it  be  otherwife,  they  may  write  to  them  to  abfolve 
the  party.     2  Inji.  623. 

For  fince  it  doth  affect  the  liberty  of  a  man's  perfon, 
therefore  it  concerneth  a  temporal  intereft.     1  Hale's  Hiji* 

And  the  bifhop  having  certified  the  excommunication 
under  feal,  albeit  he  dieth,  yet  the  certificate  fhall  ferve. 
I  Inji.  134. 
.    •<     Lord  Coke  fays  ;  the  writ  of  excommunicato  capiendo 
proceedeth  only  ex  gratia  regis.     2  Inji.  621. 

On  the  contrary ;  Lindwood  faith,  this  writ  is  grant* 
able  of  right,  ex  debito.     Lind.  351. 

And  by  a  conftitution  of  archbifhop  Boniface^  delivered 
in  the  wonted  ftrain  of  that  archbifhop's  conftitutions ;  If 
the  king  deny  the  accuftomed  writ  de  excommunicato  ca- 
piendo, his  cities,  caftles,  towns,  and  villages  within  that 
diocefe,  fhall  by  the  bifhop  be  put  under  an  interdict,  un- 
til the  fame  fhall  be  granted.     Lind.  35 1,. 

Dr  Cojins  (with  more  moderation)  faith  concerning  this 
writ,  that  it  is  a  liberty  or  privilege  peculiar  to  the  church 
of  England,  above  all  the  realms  in  chriftendom  that  he 
hath  read  of;  that  altho'  the  afliftance  of  the  fecular  arm 
hath  ever  been  afforded  to  the  church  in  moft  other  chris- 
tian countries,  as  well  as  this,  yet  in  no  inftance  is  it 
perhaps  fo  furely  and  fo  effectually  reached  out,  as  in  the 
execution  of  this  writ,  which  is  debitum  juftitiae,  and  not 
made  to  depend  upon  the  pleafure  of  the  prince.  For  tho* 
in  one  place  it  is  faid  by  the  king  in  the  regifter,  that  it 
proceedeth  of  his  grace ;  yet  a  note  in  the  fame  book 
upon  the  fame  words  teacheth  us,  that  fuch  claufe  is  only 

ufed 
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nfed  in  honour  of  the  king,  albeit  he  is  bound  to  grant  it 
dejure:  and  it  is  exprefsly  faid  in  the  forefaid  writ,  and 
in  divers  others,  to  iflue  according  to  the  cuftom  of  Eng- 
land ;  or,  in  other  words,  according  to  the  common  law 
of  the  realm.     CoJ.  Apol.  8. 

And  this  feems  to  be  agreeable  to  the  tenure  of  the 
ftatute  of  Articuli  cleri,  9  Ed.  2.  ft.  1.  c.  12.  where,  to 
the  complaint  of  the  clergy  in  this  refpecl:,  the  king  maketh 
anfwer;  .that  the  faid  writ  was  never  yet  denied,  nor  (hall 
be  hereafter, 

And  the  expreffion  in  the  ftatute  of  2  £sf  3  Ed.  6.  c. 
13.  concerning  tithes,  is,  that  the  bifhop  may  require 
procefs  of  excommunicato  capiendo. 

By  the  fratute  of  the  5  Eliz.  c.  23.  For ajmuch  as  divers 
perfons  offending  in  many  great  crimes  and  offences,  appertain- 
ing  merely  to  the  jurifdiclion  and  determination  of  the  eccleji- 
aftical  courts  and  judges  of  this  realm,  are  many  times  unpu- 
nijhed  for  want  of  due  execution  of  the  writ  de  excommuni- 
cato capiendo  ;  the  great  abuje  whereof  as  it  Jhould  feem, 
hath  grown,  for  that  the  faid  writ  is  not  returnable  into  any 
court  that  might  have  the  judgment  of  the  well  executing  and 
ferving  the  faid  writ  j  but  hitherto  hath  been  left  only  to  the 
difcretion  of  the  Jherijfs  and  their  deputies,  by  whofe  negligences 
and  defaults  for  the  moft  part  the  faid  writ  is  not  executed  up- 
on the  offenders  as  it  ought  to  be ;  by  reafon  whereof  Juch 
offenders  be  greatly  encouraged  to  continue  their  finfid  and  cri- 
minous life,  to  the  difplcafure  of  almighty  god,  and  contempt 
of  the  ecclefajlical  laws  of  this  realm ;     f.  1 . 

Therefore  it  is  enabled,  that  every  writ  ^/"excommunicato 
capiendo,  that  JJjall  be  granted  out  of  the  high  court  of  chan- 
cery, Jhall  be  made  in  the  time  of  the  term  ;  and  returnable  in 
the  king's  bench  in  the  tertn  next  after  the  tefte  of  the  fame 
writ ',  and  the  fame  writ  Jhall  be  made  to  contain  at  leaf  twenty' 
days  between  the  tefte  and  the  return  thereof :  and  after  the 
fame  writ  Jhall  be  Jo  made,  and  fealed,  it  Jhall  be  forthwith 
brought  into  the  court  of  king's  bench,  and  there  in  prefence  of 
-the  juflices  Jhall  be  opened  and  delivered  of  record  to  the  Jheriff 
ur  other  officer  to  whom  the  ferving  and  execution  thereof  Jhall 
appertain,  or  to  his  or  their  deputy  or  deputies  :  and  if  after*- 
wards  it  Jhall  appear  to  the  juftices  of  the  fame  court,  that  the 
fame  writ  fo  delivered  of  record  be  riot  duly  returned  before 
them  at  the  day  .of  the  return  thereof,  or  that  any  other  default 
«r  negligence  hath  been  ufed  or  had  in  the  not  well  Jerving  andt 
executing  of  the  Jaid  writ,  the  faid  juftices  Jhall  aff'fs  Juch 
amerciament  upon  the  faid  jheriff"  or  other  officer  in  whom  Juch 
default  Jhall  appear,  as  to  them  Jhall  feem  meet,  the  fq/ne  to 
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be  ejlreated  into  the  exchequer ',  as  other  amerciaments  have  been 
ufed.     f.  2. 

And  the  Jheriff  or  other  officer  to  whom  fuch  writ  of  excom- 
municato capiendo,  or  other  procefs  by  virtue  of  this  acl 
Jhall  be  direcled,  [hall  not  in  any  wife  he  compelled  to  bring  the 
body  of  fuch  perfon  as  Jhall  be  named  in  the  faid  writ  or  pro- 
cefs, into  the  faid  court  of  king's  bench  at  the  day  of  the  re- 
turn thereof;  but  Jhall  only  return  the  fame  writ  and  procefs 
thither,  with  declaration  briefly  how  and  in  what  manner  he 
bath  ferved  and  executed  the  fame.     f.  3. 

And  if  fuch  Jheriff"  or  other  officer  Jhall  return,  that  the 
party  cannot  be  found  within  his  bailiwick  ;  the  faid  juflices 
of  the  king's  bench  Jhall  award  a  writ  of  capias  again/1  the 
perfon  named  in  the  faid  writ  of  excommunicat6  capiendo  ; 
returnable  in  the  fame  court  in  the  term  time,  within  two 
months  at  leafl  after  the  tefle  thereof;  with  a  proclamation  to 
be  contained  in  the  faid  writ  of  capias,  that  the  Jheriff  or 
other  officer  as  aforefaid,  in  the  full  county  court,  or  at  the 
affvz.es  or  quarter  fejjions  within  the  faid  county,  Jhall  make  open 
proclamation  ten  days  at  leafl  before  the  return,  that  the  party 
named  in  the  faid  writ  Jhall,  within  fix  days  next  after  fuch 
proclamation,  yield  his  body  to  the  prifon  of  the  faid  Jheriff  or 
other  fuch  officer,  there  to  remain  as  a  prifoner,  according  ta 
the  tenor  and  effecl  of  the  firfl  writ  of  excommunicato  ca- 
piendo, upon  pain  of  forfeiture  of  10 1 :  And  thereupon,  af- 
ter fuch  proclamation  had,  and  the  faid  fix  days  pajl  and  ex- 
pired, the  faid  Jheriff  or  other  officer  Jhall  make  return  of  the 
fame  writ  of  capias  into  the  faid  court  of  king's  bench,  of  all 
that  he  hath  done  in  the  execution  thereof,  and  whether  the 
party  named  in  the  faid  writ  have  yielded  his  body  to  prifon  or 
not.     f.  4. 

And  if  upon  the  return  of  the  faid  Jheriff  it  Jhall  appear, 
that  the  party  named  in  the  fame  writ  of  capias  hath  not  yielded 
his  body  to  the  gaol  and  prifon  of  the  faid  Jheriff  or  other  officer ', 
according  to  the  effecl  of  the  fame  proclamation ;  every  fuch 
perfon  that  Jhall  fo  make  default,  Jhall  for  every  fuch  default  for- 
feit to  the  king  10 1;  to  be  ejlreated  into  the  exchequer,  as 
fines  and  amerciaments  there  taxed  and  affeffed  are  ufed  to  be. 

And  thereupon  the  faid  juflices  of  the  king's  bench  Jhall  alfo 
award  forth  one  other  writ  of  capias  againjl  the  faid  per  Jon 
that  fo  Jhall  be  returned  to  have  made  default,  with  fuch  like 
proclamation  as  was  contained  in  the  firfl  capias,  and  a  pain 
cf20\  to  be  mentioned  in  the  faid fecond  writ  and  proclamation. 
And  the  Jheriff  or  other  officer  to  whom  the  faid  fecond  writ 
of  capias  Jhall  be  fo  direcled,  Jhall  ferve  and  execute  the  faid 
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Writ,  in  fitch  like  manner  and  form  as  before  is  exprrjjcd  for 
the  ferving  and  executing  of  the  faid  firfl  writ  of  capias. 
And  if  the  Jheriff  or  other  officer  Jhall  return  upon  the  faid 
fecond  capias,  that  he  hath  made  the  proclamation  according  to 
the  tenor  and  effeel  of  the  fame  writ,  and  that  the  party  hath 
not  yielded  his  body  to  prifon  according  to  the  tenor  of  the  faid 
proclamation ;  then  the  faid  party  that  flail  fo  make  default '; 
Jhall  for  fuch  his  contempt  and  default  forfeit  to  the  king  the  f urn 
of  10  1,  to  be  ejireated  into  the  exchequer  as  of  or  ef aid.     f.  6. 

And  then  the  faid  jujiices  Jhall  likewife  award  forth  one  other 
writ  of  capias  againji  the  faid  party,  with  fuch  like  procla- 
mation and  pain  of  forfeiture  as  was  contained  in  the  faid 
fecond  writ  of  capias  :  And  the  Jheriff  or  other  officer  to  whom 
the  faid  third  writ  of  capias  Jhall  fo  be  direcled,  Jhall  Jerve  and 
execute  the  faid  third  writ  of  capias,  in  fuch  like  manner  and 
form,  as  before  in  this  a£l  is  expreffed  for  the  ferving  and 
executing  of  the  faid  firfl  and  fecond  writs  of  capias  :  And  if 
the  Jheriff  or  other  officer  to  whom  the  execution  of  the  faid 
third  writ  Jhall  appertain,  do  make  return  of  the  faid  third 
writ  of  capias,  that  the  party  upon  fuch  proclamation  hath  not 
yielded  his  body  to  prifon,  according  to  the  tenor  thereof;   every 
fuch  party,  for  every  fuch  contempt  and  default,  Jl)all  likewife 
forfeit  to  the  king  other  20 1,  to  be  ejireated  in  manner  afore- 
faid.     And  thereupon  the  faid  jujiices  of  the  king's  bench  Jhall 
likewife  award  forth  one  writ  of  capias  againji  the  faid  party, 
with  like  proclamation,  and  like  pain  of  forfeiture  of  20  L 
And  alfo  the  faid  jujiices  Jhall  have  authority  infinitely  to  award 
fuch  procefs  of  capias,  with  fuch  like  proclamation  and  pain 
of  forfeiture  of  20 1  as  is  before  limited,  againji  the  faid  party 
that  fo  Jhall  make  default  in  yielding  of  his  body  to  the  prifon 
ef  the  Jheriff ';  until  fuch  time  as  by  return  of  fome  of  the  J'aid 
writs  before  the  faid  jujiices,   it  Jhall  appear,  that  the  faid 
party  hath  yielded  himfelf  to  the  cuflody  of  the  faid  Jheriff  or 
other  officer,  according  to  the  tenor  of  the  faid  proclamation  : 
and  the  party  upon  every  default  and  contempt  by  him  made 
■  again/1  the  proclamation  of  any  of  the  J'aid  writs  fo  infinitely 
to  be  awarded  againji  him,  JJjall  incur  like  pain  and  forfeiture 
of  io\,  to  be  ejireated  in  like  manner,     f.  7. 

And  zvhen  any  perfon  Jhall  yield  his  body  to  the  hands  of  the 
Jloeriff  or  other  officer,  upon  any  of  the  faid  Writs  of  capias  ; 
he  Jhall  remain  in  the  prifon  and  cujlody  -of  the  fuel  JJjcriff  or 
ether  officer,  zvithout  bail,  in  fuch  manner  and  form  as  he 
fljould  have  done  if  he  had  been  apprehended  upon  the  writ  of 
excommunicato  capiendo,    f  8. 

And  if  any  Jheriff  or  other  officer  by  whom  the  faid  writs 
'jcf  capias,  or  any  of  them,  Jhall  be  returned  as  is  aforjaid^'do 
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make  an  untrue  return  upon  any  of  the  fald  writs,  that  the 
party  named  in  the  faid  writ  hath  not  yielded  his  body  upon  the 
laid  proclamations  or  any  of  them,  where  indeed  the  party  did 
yield  himfelf  according  to  the  effcSi  of  the  fame  ;  every  fuch 
jhsriff  or  other  officer,  for  every  fuch  falfe  and  untrue  return, 
jhall  forfeit  to  the  party  grieved  the  fum  of  40  1,  to  be  reco- 
vered in  any  of  the  king's  courts  of  record,     f.  9. 

Provided  always,  that  in  Wales,  and  the  counties  palatine 
of  Lancafter,  Chefter,  Durham,  and  Ely,  and  in  the  cinque 
ports,  being  jurifdiclions  and  places  exempt,  where  the  king's 
writ  doth  not  run,  and  procefs  of  capias  from  thence  not  re- 
turnable into  the  kings  bench  ;  after  any  fignificavit  being  of 
record  in  the  faid  court  of  chancery,  the  tenor  of  fuch  fignifi- 
cavit by  mittimus  jhall  be  fent  to  fuch  of  the  head  officers  of 
the  faid  country  of  Wales,  counties  palatine,  and  places  exempt^ 
within  whofe  jurifdiilion  the  offenders  Jhall  be  refiant ;  that  is 
to  fay,  to  the  chancellor  or  chamberlain  for  the  faid  county 
palatine  of  Laacafter  and  Chefter,  and  for  the  cinque  ports  to 
the  lord  warden  of  the  fame,  and  for  Wales  and  Ely  and  the 
■county  palatine  of  Durham  to  the  chief  juflice  or  juflices  there: 
And  thereupon  every  of  the  faid  jujlices  and  officers  to  whom 
fuch  tenor  of  fignificavit  with  mittimus  Jhall  be  direcled  and 
delivered,  Jhall  have  power  to  ?nake  like  procefs  to  the  inferior 
officers  to  whom  the  execution  of  procefs  there  doth  appertain, 
returnable  before  the  juflices  there,  at  their  'next  fejfions  or 
courts,  tzvo  months  at  the  leajl  after  the  tejle  of  every  fuch  pro- 
cefs :  So  always,  as  in  every  degree  they  Jhall  proceed  in  their 
fejfions  and  courts  againjl  the  offenders  as  the  juflices  of  the  faid 
r  of  king's  bench  are  limited  by  the  tenor  of  this  ail  in  term 
times  to  do  .and  execute,      f.  11. 

pyovided  alfo,  that  any  perfon,  at  the  time  of  any  procefs  of 

>ias  aforementioned  awarded,  being  in  pr  if  on,  or  out  of  this 

rtfllm  in  the  parts  beyond  the  fea,  or  within  age,  or  of  non  fane 

lemory,  or  woman  covert,  Jhall  not  incur  any  of  the  pains  or 

forfeitures  aforementioned,  which  jhall  grow  by  any  return  or 

default  happening,  during  fuch  time  of  non-age,  imprifomncnt, 

'.big  beyond  the  fea,  or  non- fane  memory ;  and  the  party  grieved 

>  ■  plead  every  fuch  caufe  or  matter  in  bar  of  and  upon  the 

fi  nfs  or  other  procefs  that  Jhall  be  made  for  levying  of  any  of 

the  faid  pains  or  forfeitures,     f.  12. 

And  if  the  offender  againjl  whom  any  fuch  writ  of  excom- 
unicato  capiendo  Jhall  be  awarded,  Jhall  not  in  the  fame 
writ  have  a  fufficient  and  lawful  addition  ;  or  if  in  the  fig- 
nificavit it  be  not  contained,  that  the  excommunication  doth  pro- 
upon  fame  caufe  or  contempt  of  fome  original  matter  of 
keryjfy,  or  refijiiig  to  have  his  child  baptized,  or  to  receive  the 
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holy  communion  as  it  is  now  commonly  ufed  to  be  received  in  the 
church  of  England,  or  to  come  to  divine  fervice  now  commonly 
ufed  in  the  faid  church  of  England,  or  error  in  matters  of 
religion  or  doctrine  now  received  and  allowed  in  the  faid  church 
of  England,  incontinency,  ufury,  fimony,  perjury  in  the  eccle- 
fiajlical  courts  or  idolatry :  that  then  all  and  every  the  pains 
and  forfeitures  limited  againjl  fuch  perfons  excommunicate  by 
this  flatute,  by  reafon  of  fuch  writ  of  excommunicato  ca- 
piendo wanting  fuffcient  addition,  or  of  fuch  fignificavit 
wanting  all  the  caufes  aforementioned,  Jhall  be  utterly  void  in 
law ;  and,  by  way  of  plea,  to  be  allowed  to  the  party  grieved. 

If  the  addition  Jhall  be  with  a  nuper  of  the  place,  in  every 
fuch  cafe  at  the  awarding  of  the  firfl  capias  with  proclamation 
according  to  the  form  mentioned,  one  writ  of  proclamation 
(without  any  pain  expreffed)  Jliall  be  awarded  into  the  county 
vjhere  the  offender  Jhall  be  mojl  commonly  refiant  at  the  time 
of  the  awarding  of  the  faid  firfl  capias  with  pain,  in  the  fame 
writ  of  procla?nation,  to  be  returnable  the  Jay  of  the  return, 
of  the  faid  firjl  capias  with  pain  and  proclamation  there- 
upon, at  fo?ne  one  fuch  time  and  court,  as  is  pr ef crib ed  for  the 
proclamation  upon  the  faid  firfl  capias  zuith  pain:  And  if 
fuch  proclamation  be  not  made  in  the  county  where  the  offender 
■Jhall  be  mofl  commonly  refiant  in  fuch  cafes  of  addition  of  nu- 
per ;  every  fuch  offender  Jhall  Juflain  no  pain  or  forfeiture  by 
virtue  of  this  Jlatute,  for  not  yielding  his  body  according  to  the 
tenor  aforementioned ;  any  thing  before  Jpecified,  and  to  the 
contrary  hereof,  in  any  wife  notwithjlanding.     f.  14. 

S .  2 .  It  J))all  be  forihiuith  brought  into  the  court  of  king's 
bench,  &c]  It  hath  been  often  adjudged,  that  this  form 
of  taking  out  the  writ,  and  the  feveral  ireps  therein  (as 
contained  in  this  claufe  of  the  act)  ought  to  be  precifely 
purfued ;  and  for  default  thereof  many  perfons  have  been 
difcharged.     Gibf.  1056. 

Into  the  court  of  king's  bench]  In  the  bifhop  of  St.  David' 's 
cafe,  M.  1  An.  it  was  declared,  that  before  this  ftatute, 
the  writ  was  returnable  into  chancery;  and  there  they^- 
nificavit  was  quafhed,  if  undue  :  but  now,  the  judgment 
of  that,  by  this  ftatute,  is  devolved  on  the  court  of  king's 
bench.      Farrejl.  57. 

S.  4.  Capias]  The  penalties  of  this  act  being  inflicted 
upon  none  but  thofe  who  are  excommunicated  for  fome 
of  the  caufes  fpecined  in  f.  1 3.  the  capias  accordingly  muft 
not  be  with  penalty  in  any  other  cafe  :  Or  if  it  iffue  fo 
by  miftake,  the  court  will  grant  a  fuperfedeas  upon  mo- 
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tion  ;  and  if  the  party  be  taken,  will  upon  pleading  (after 
the  habeas  corpus  is  granted  and  returned,  and  fo  the 
matter  is  judicially  before  them)  difcharge  him  from  the 
penalties,  tho'  not  from  the  imprisonment.  In  confider- 
ation  of  which  pleading,  and  the  trouble  and  charge  that 
attends  it ;  it  is  faid,  that  he  may  have  an  attachment 
againft  the  plaintiff*.     Gibf.  1056.     iSalk.294.. 

S.  8.  He  /hall  remain  in  the  cufody  of  the  faid  Jhcrijf] 
T.  1  An.  Slipper  and  Mafon.  The  plaintiff  obtained  fen- 
tence  aoainft  the  defendant  for  210 1  for  non-payment  of 
tithes  and  cofts.  The  defendant  for  non-payment  was 
excommunicated,  and  arrefted  upon  an  excommunicato 
capiendo,  and  the  fheriff  let  him  efcape.  The  plaintiff 
brought  a  fpecial  action  againft  the  fheriff;  and  had  a 
verdic't  againft  him  for  the  210I.  It  was  moved  in  arrefl 
of  judgment,  that  the  adtion  would  not  lie.  But  by  the 
court  it  was  adjudged,  that  the  action  well  lay:  Andf 
they  relied  much  upon  the  cafe,  where  it  was  held,  that 
an  action  lies  againft  the  fheriff  for  fuffering  a  man  to 
efcape,  being  arrefted  upon  a  capias  utlagatum  after  out- 
lawry upon  mefne  procefs.     L.  Raym.  788. 

S.  8.  Without  bail]  By  the  ftatute  of  the  3.  Ed,  1.  c.  15. 
perfons  excommunicate,  taken  at  the  requeft  of  the  bi- 
fhop, fhall  be  in  no  wife  replevifable,  by  the  common 
writ,  nor  without  writ. 

That  is  to  fay,  he  that  is  certified  into  the  chancery 
by  the  bifhop  to  be  excommunicated,  and  after  is  taken 
by  force  of  the  king's  writ  of  excommunicato  capiendo, 
is  not  bailable :  for  in  ancient  time,  men  were  excommu- 
nicated only  for  herefies  propter  lepram  animse,  or  other 
heinous  caufes  of  ecclefiaftical  cognizance,  and  not  for 
fmall  or  petty  caufes ;  and  therefore  in  thofe  cafes  the 
party  was  not  bailable  by  the  fheriff  or  gaoler  without  the  - 
king's  writ :  but  if  the  party  offered  fufficient  caution- 
de  parendo  mandatis  ecclefise  in  forma  juris,  then  fhould 
the  party  have  the  king's  writ  to  the  bifhop  to  accept  his 
caution,  and  to  caufe  him  to  be  delivered.  And  if  the 
bifhop  will  not  fend  to  the  fheriff  to  deliver  him,  then 
fhall  he  have  a  writ  out  of  the  chancery  to  the  fheriff  for 
his  delivery ;  Or  if  he  be  excommunicated  for  a  tem- 
poral caufe,  or  for  a  matter  whereof  the  ecclefiaftical  court 
hath  no  cognizance ;  he  fhall  be  delivered  by  the  king's 
writ  without  any  fatisfac~tion.     2  Inf.  188. 

And  where  it  is  faid,  that  the  fheriff  fhall  not  bail  them 

by  the  common  vjrit>  nor  without  writ  j  this  is  to  be  under-- 
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flood,  that  the  fheriff  mall  not  replevy  them  by  the  com- 
mon writ  de  homine  replegiando,  nor  without  writ,  that 
is,  ex  officio  :  But  they  may  be  bailed  in  the  king's  bench, 
2  Inji.  189. 

S.  13.  Shall  not  in  the  fame  writ  have  a  fuffcient  and  law- 
ful addition]  M.  I  An.  <%K  and  Sangway,  The  defendant 
was  excommunicated  for  a  certain  caufe  of  jactitation  of 
marriage,  and  taken  upon  a  capias,  and  brought  up  by 
habeas  corpus  ;  and  exception  was  taken  to  the  writ,  that 
therein  no  addition  was  given  to  the  defendant :  But  the 
court  held  ;  that  for  any  of  the  caufes  mentioned  in  the 
ftatute,  the  defendant's  addition  ought  to  be  in  the  writ ; 
but  that  in  other  cafes,  no  addition  is  neceflary.  1  Salk. 
294- 

S.  13,  ff  in  the  fignificavit  it  be  not  contained,  &c.]  By 
Holt  chief  juftice,  at  the  common  law,  the  caufe  had  no 
need  to  be  fhewn  in  the  writ  of  excommunicato  capiendo ; 
but  it  was  fufRcient  to  fay,  that  the  party  was  excom- 
municate for  manifeft  contumacy :  but  in  the  bifhop's 
certificate  it  ought  to  be  fhewn.  And  now  fince  the  fta- 
tute of  the  5  Eliz.  the  caufe  ought  to  be  fhewn  in  the 
writ.     L.  Raym.  619. 

M.  12  TV.  K.  and  Fowler.  In  the  king's  bench.  On 
a  habeas  corpus  the  return  was,  that  Fowler  was  taken 
and  in  cuftody  by  a  writ  of  excommunicato  capiendo ; 
and  the  excommunication  was  in  the  writ  recited  to  be, 
for  certain  caufes  of  fubtra&ion  of  tithes  or  other  eccle- 
fiaftical  rights.  And  becaufe  this  return  was  uncertain, 
the  court  was  moved  that  he  might  be  difcharged.  And 
the  queftion  was,  whether  this  return  was  uncertain  -3  and 
whether  that  uncertainty  would  vitiate  the  writ.  And 
the  court  refolved,  1.  That  the  return  was  uncertain; 
for  that  the  other  rights  might  be  fuch  matters  as  were  out 
of  their  jurifdidtion,  and  they  ought  to  fhew  the  matter  was 
within  their  jurifdiction ;  for  of  that  the  king's  courts  are  to 
be  judges,  and  not  they  themfelves.  2.  The  caufe  of  ex- 
communication muft  be  fet  forth  in  the  writ.  At  com- 
mon law,  the  writ  de  excommunicato  capiendo  was  al- 
ways general,  for  contumacy ;  not  containing  a  fpecial 
caufe.  And  the  writ  was  returnable  in  chancery,  and 
founded  on  a  certificate  of  the  bifhop,  which  certificate 
fet  forth  the  caufe  before,  and  the  party  could  not  be 
difcharged  but  by  fuperfedeas  in  chancery,  if  the  caufe 
were  infufficient.  But  now  the  caufe  muft  be  fet  forth 
in  the  writ  de  excommunicato  capiendo  it  felf,  becaufe 
by  the  ftatute  of  the  5  Eliz.  the  writ  is  made  returnable 
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in  this  court,  which  would  be  to  no  purpofe,  if  the  caufe 
were  not  to  be  fet  forth  in  the  writ,  and  this  court  judge 
of  that  caufe.  3.  The  court  held,  they  might  difcharge 
the  party,  upon  the  infufficiency  of  the  return.  Before 
the  5  Eliz.  there  were  no  difcharges  in  this  court  on  ex- 
communicato capiendo's,  but  where  a  man  was  excom- 
municated pending  a  prohibition  :  Now,  the  cafe  is  al- 
tered ;  for  this  court  may  quafh  the  writ  of  excommuni- 
cato capiendo,  or  award  a  fuperfedeas  ;  becaufe  this  court 
are  judges  of  the  caufe,  and  have  it  before  them,  and  the 
party  cannot  go  into  chancery  for  a  fuperfedeas  now,  be- 
caufe the  writ  is  returnable  here.  Accordingly  the  writ 
was  quafhed,  and  this  fpecial  entry  made  on  the  habeas 
corpus,  that  the  party  was  discharged  becaufe  the  writ  de 
excommunicato  capiendo  was  quamed.      1  Salk.   293. 

M.  1  An.  gK  and  the  bifhop  of  St.  David's.  The  de- 
fendant, having  been  arretted  upon  an  excommunicato 
capiendo,  was  brought  into  court  by  habeas  corpus.  And 
upon  the  return  it  appeared,  that  he  was  excommunicated 
for  non-payment  of  cod;?,  in  which  he  was  condemned  by 
commiffioners  delegate  in  a  certain  caufe  of  office  or  cor- 
rection, at  the  promotion  of  Lucy.  And  this  by  the 
court  was  held  to  be  ill ;  becaufe  it  did  not  appear,  that 
thefe  coils  were  adjudged  in  a  caufe  of  ecclefiaftical  cog- 
nizance ;  and  it  is  plain,  fince  the  ftatute  of  the  5  Eliz. 
that  the  caufe  ought  to  appear  in  the  writ ;  for  otherwife 
how  can  this  court  make  judgment  of  the  feveral  caufes 
fpecified  in  that  ftatute,  in  order  to  award  feveral  pro- 
celTes  with  penalties  ?  And  the  court  quafhed  the  writ 
of  excommunicato  capiendo,  and  difcharged  the  defendant. 
i.  Raym.   817. 

So  in  the  court  of  chancery,  M.  10  G.  1.  K.  and  Eyre. 
Two  figniflcavits  were  quafhed,  being  only  faid  to  be  in  a 
caufe  which  came  by  appeal  concerning  a  matter  merely 
fpiritual.  For  by  lord  Talbot;  we  are  not  to  lend  our 
ainftance,  but  where  it  appears  clearly  they  have  juris- 
diction, and  are  not  to  trult  them  to  determine  what  is  a 
matter  merely  fpiritual  :  In  Fowler's  cafe  it  was,  in 
caufes  of  ecclefiaftical  rights,  and  held  not  fufficient. 
Str.  1067. 
Abfolution  and  19.  In  the  faid  ftatute  of  the  5  Eliz.  c.  23.  there  is 
difcharge.  a  faying  to  all  archlnjhops  and  bi/bops,  and  all  others  having 

authority  to  certify  any  perfon  excommunicated^  the  like  autho- 
rity to  accept  and  receive  the  fubmifjion  and  fatisfaclion  of  the 
faid  perfon  fo  exawwiunicaied^  in  manner  and  form  heretofore 
vfed  5  '  and  him  to  abfolve  and  releafe,  and  the  fame  to  fgnify, 

as 
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as  heretofore  it  hath  been  accvjlomed^  to  the  kings  majejiy  in  the 
high  court  of  chancery  ;  and  thereupon  to  have  fuch  writs  f» 
the  deliverance  of  the  faid  perfon  fo  abfolved  and  releafed  from 
the  Jheriff's  cujiody  or  prifony  as  heretofore  they  or  any  of  them 
had,  or  of  right  ought  or  might  have  had;  any  thing  in  this 
Jiatute  to  the  contrary  notvAthJianding.     f.    10. 

In  which  cafe,  if  due  caution  be  offered  by  the  party 
excommunicated,  and  admitted  by  the  bifhop  ;  then  the 
bifhop  may  command  the  fheriff  to  deliver  him  out  of 
prifon.     Gibf.    1063. 

The  language  of  the  writs,  when  they  (peak  of  ab- 
folving  and  delivering  an  excommunicate  is,  facia  fatis- 
fadlione,  aut  praeflita  cautione,  prout  moris  eft,  de  pa- 
rendo  mandatis  ecclefise ;  that  is,  either  making  prefent 
fatisfaclion  at  or  upon  his  abfolution,  or  putting  in  caution 
that  he  will  hereafter  perform  that  which  the  bifhop  (hall 
reafonably  and  according  to  law  injoin  him.  Which' 
caution,  in  the  civil  law,  is  of  three  forts  :  1.  Fidejuffo- 
ria ;  as,  when  a  man  bindeth  himfelf  with  fureties  to 
perform  fomewhat.  2.  Pignoratitia,  or  real  is  cautio  ;  as 
when  a  man  engageth  goods,  or  mortgageth  lands,  for 
the  performance.  3.  Juratoria ;  when  the  party  which 
is  to  perform  any  thing,  taketh  a  corporal  oath  to  do  it. 
Gibf.    1063. 

If  good  and  fufEcient  caution  is  offered  and  not  ad- 
mitted, then  a  writ  to  the  bifhop  is  provided  in  the  regifter, 
to  command  him  (after  having  taken  fufficient  caution) 
to  order  the  perfon  to  be  delivered.     Gibf.    1063. 

And  if  the  bifhop  doth  not  deliver  him  upon  the  faid 
writ,  then  the  party  may  have  another  writ  to  the  fheriff, 
to  command  him  to  apply  perfonally  to  the  bifhop,  and 
adtnonifh  him  to  deliver  the  party  after  having  taken  fuf- 
ficient caution  ;  and  if  the  bifhop  will  not  do  the  fame  in 
prefence  of  the  fheriff,  then  the  fheriff  to  deliver  him. 
Gibf.  1063. 

And  the  reafon  thereof  is,  for  that  by  the  excommuni- 
cation the  party  is  difabled  to  fue  any  aclion,  or  to  have- 
any  remedy  for  any  wrong  done  unto  him  fo  long  as  he 
fhall  remain  excommunicate.  And  alfo  the  party  grieved 
may  have  his  adlion  upon  his  cafe  againft  the  bifhop  ;  in 
like  manner  as  he  may  when  the  bifhop  doth  excommu- 
nicate him  for  a  matter  which  belongeth  not  to  eccleff- 
aftical  cognizance.  Alfo  the  bifhop  in  thofe  cafes  may 
be  indicted  at  the  fuit  of  the  king.      2  Inf.  623. 

In  like  manner,  if  one  appear  in  the  ipintual  court,, 
and  is  excommunicated  for  refuting  to;  arifwer,  where  he 
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is  not  bound  by  the  law  to  anfwcr  (as,  for  inftance, 
when  he  cannot  obtain  a  copy  of  the  libel)  ;  prohibition 
is  granted,  with  a  claufe  to  abfolve  and  deliver  the  party, 
Gibf.    1063. 

But  akho',  in  cafe  the  party  excommunicated  refts  in 
the  fentence  given  againft  him,  there  is  no  legal  means 
tor  his  deliverance,  but  fubmiffion  and  caution  as  is  afore- 
fatd  ;  yet  if  he  appeal  from  fuch  fentence  to  a  fuperior 
ecclefiaftical  judge,  this  puts  the  party  in  the  fame  ftate 
that  he  was  in  before  the  fentence  given  ;  which  the  law 
orders,  by  rea.fon  of  the  prefent  doubtfulnefs  whether  it 
was  valid  or  invalid.  Add  to  this,  that  by  appeal,  the 
judge  a  quo  doth  ceafe  to  be  his  judge  in  that  caufe;  and 
if  the  party  was  imprifoncd,  and  were  to  continue  fo,  he 
would  thereby  be  hindered  from  the  effectual  profecution 
of  his  appeal,  which  may  happen  to  prove  juft.  Where- 
fore, upon  allegation  in  behalf  of  the  party  againft  whom 
the  writ  is  gone  out,  that  he  hath  appealed,  and  upon 
proof  made  thereof  by  an  authentic  instrument,  a  writ  of 
fuperfedeas  (without  any  appearance  of  a  fcire  facias  pre- 
ceding) is  provided  for  him  in  the  regifter.     Gibf.  1063, 

But  the  ufual  way  (efpecially  in  cafes  where  it  is 
doubtful  whether  objections  may  not  lie  againft  his  being 
delivered)  is,  the  iiiuing  a  fcire  facias,  to  warn  the  biihop 
and  the  party  profecuting,  to  fhew  caufe  why  the  Sheriff 
■fhould  not  furceafe  from  attaching  the  excommunicate, 
or  why  he  fhould  not  deliver  him,  if  he  be  in  prifon. 
And  if  the  bifliop  in  cafes  of  office,  and  the  profecutor  in 
cafes  of  inftance,  do  not  appear  in  chancery,  the  party  is 
delivered  ;  but  if  they  appear,  and  not  the  party,  then  a 
reattachment  goes  forth  to  imprifon  him,     Gibf.    10 14. 

M.  1  An.  j|.  and  the  bifhop  of  St.  Davids.  The  de- 
fendant was  taken  upon  a  writ  of  excommunicato  capiT 
endo,  and  being  in  cuftody  in  Newgate  prayed  a  habeas 
corpus,  and  was  brought  into  court  thereupon  ;  and  it 
appeared  by  the  return,  what  the  writ  of  excommunicato 
capiendo  was  not  yet  returnable.  And  the  court  held, 
that  one  taken  on  a  writ  of  excommunicato  capiendo, 
cannot  come  into  this  court  but  by  habeas  corpus  j  and 
if  he  be  brought  in  befpre  the  writ  is  returnable,  he  fhall 
not  be  allowed  -to  plead  or  move  to  quafh  the  writ,  1  Salk* 
294, 

But  in  the  cafe  of  K,  and  Tbeed,  H.  3  G.     After  the 

writ  had  been  opened  and  entred  of  record,  it  was  deli- 

■     vered  out  in  order  to  take  up  the  defendant ;    and  before 

tlit  return,  the  defendant  moved  and  had  it  fuperfeded  : '  for 

the 
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(he  court  faid,  they  could  judge  of  it  by  the  eritry  ;  and 
fkice  it  appeared,  that  the  defendant  could  not  be  legally 
detained  upon  it  if  he  was  taken,  it  was  proper  to  fuper- 
fede  it,  to  prevent  the  man's  being  reftrained  of  his  li- 
berty contrary  to  law ;  that  the  intent  of  the  ftatute4 
which  directs  the  writ  to  be  delivered  in  open  court,  was 
to  apprize  the  Court  of  the  nature  of  the  caufe  j  that  this 
was  now  to  be  confidered  as  a  writ  that  improvide  emana- 
vlt ;  and  they  were  not  to  wait  till  the  return,  till  all  the 
inconveniences  which  they  mould  have  prevented  by  not 
ifTuing  the  writ  had  happened.     Str.  43. 

If  a  perfon  be  excommunicated  by  divers  excommuni- 
cations, for  divers  offences,  and  produceth  letters  of  ab- 
solution from  one  fentence ;  he  mall  not  be  difcharged, 
until  he  be  abfolved  from  them  all.      1  Injl.   134. 

If  after  a  perfon  is  excommunicate,  there  comes  a  ge- 
neral a£r,  of  pardon,  which  pardons  all  contempts  ;  it 
feems  that  the  offence  is  taken  away,  without  any  formal 
abfolution.     2  Bac.  Abr,  326. 

Executor.     See  fftDtflig, 
Exemptions,     See  ]p)£CUfifil& 


% .    H1  XORCIST,  is  one  of  the  five  inferior  orders  in  the  Exorcift,  what, 

*-*  church  of  Rome  ;  whofe  office  it  is,  to  compel  by 
abjuration  evil  fpirits  tormenting  men,  in  the  name  of 
almighty  god  to  come  out  of  them.     Gibf.  99; 

2.  Can.  72.  No  minifter  mail,  without  the  licence  of  Licence  to  exor- 
the  bifliop  of  the  diocefe  under  his  hand  and  feal,  attempt 

upon  any  pretence  whatfoever,  either  of  poneflion  or  ob- 
feffion,  by  fatting  and  prayer  to  caft  out  any  devil  or  de- 
vils ;  under  pain  of  the  imputation  of  impofture  or  co- 
fenage,  and  depofition  from  the  miniftry. 

3.  In  the  form  of  baptifm  in  the  liturgy  of  the  2  Ed.  E«>relfing  in  the 
,£,    •*.  ,1       ,    1         r  ,   &/  office  of  baptifnu 

b.  it  was  ordered  thus  ; r 

Then  let  the  prieft  looking  upon  the  children,  fay, 
I  command  thee,  unclean  fpirit,  in  the  name  of  the  fa- 
rther of  the  fon  and  of  the  holy  ghoft,  that  thou  come  out, 
sand  depart  from  theie  infants,  whom  our  lord  Jefus  Chrift 

hath 
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hath  vouchfafcd  to  call  to  his  holy  baptifm,  to  be  made 
members  of  his  body  and  of  his  holy  congregation  ;  there- 
fore thou  curfed  fpirit,  remember  thy  fentence,  remember 
thy  judgment,  remember  the  day  to  be  at  hand,  where- 
in thou  (halt  burn  in  fire  everlafting,  prepared  for  thee 
and  thy  angels  ;  and  prefume  not  hereafter  to  exercife  any 
tyranny  towards  thefe  infants,  whom  Chrift  hath  bought 
with  his  precious  blood ;  and  by  this  his  holy  baptifm 
called  to  be  of  his  flock. 

Extortion.     See  JF0£& 


Faculty;  See  Dffpenfntiotn 


TH  E  faculty  court  belongeth  to  the  archbifhop  of 
Canterbury;  and  his  officer  is  called  matter  of  the 
faculties.  His  power  is,  to  grant  difpenfations,  as  to 
marry,  to  eat  flelh  on  days  prohibited,  to  hold  two  or 
more  benefices  incompatible,  and  fuch  like.     4  In/}.  337, 

Fairs  and  markets.     See  CljllCClj* 
Fafts.     See  UpOlp&npSu 
Feaft.     See  ^OlptUipg. 


I.  T)Y  the  25  Ed.  3.  ft.  3.  c.  9.  Becaufe  the  king's  juf- 
JD  tices  do  take  indiclments  of  ordinaries  and  of  their 
minijlers,  of  extortions  and  opprejftons,  and  impeach  the?n  with' 
out  putting  in  certain,  wherein,  or  whereof  or  in  what  man- 
ner they  have  done  extortion  j   the  king  willy  that  his  jujlices 
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jh all  not  from  henceforth  Impeach  the  ordinaries,  nor  their  mU 
nijlers,  becaufe  of  fuch  indictments  of  general  extortions  or  op- 
prejfions,  unlefs  they  fay,  and  put  in  certain,  in  what  thing,  and 
of  what,  and  in  what  ?nanner,  the  faid  ordinaries  or  their  mi- 
nijlers  have  done  extortions  or  opprejjions. 

In  the  33  Eliz.  a  commiffary,  regifter,  and  apparitor, 
were  indicted  of  extortion ;  for  that  they,  by  colour  of 
their  offices,  had  received  11s  6d  for  abfolution  :  And 
exception  was  taken  to  the  indictment,  that  by  this  fta- 
tute  the  particular  offence  of  every  offender  ought  to  have 
been  efpecially  fet  down  ;  but  the  exception  was  not  al- 
lowed ;  becaule  they  took  the  fum  in  grofs,  and  the  party 
grived  could  not  have  notice  by  what  proportion  they  di- 
vided it.      2  Leon.  268. 

Another  exception  in  the  fame  cafe  was,  becaufe  it  was 
not  fhewed  what  was  their  due  fee  :  and  this  was  con- 
ceived to  be  a  good  caufe  of  exception  j  for  if  no  fee  be 
due,  the  fame  ought  to  appear  in  the  indictment.  And 
afterwards,  the  opinion  of  the  court  was,  that  they  fhoul4 
he  difcharged.     2  Leon.  268. 

2.  Can.  135.  No  bifhop,  fuffragan,  chancellor,  conW 
miffary,  archdeacon,  official,  nor  any  other  exercifing  ec- 
clefiaftical  jurifdiction  whatfoever,  nor  any  regifter  of  any 
ecclefiaftical  courts,  nor  any  minifter  belonging  to  any  of 
the  faiu  officers  or  courts,  fhall  hereafter  for  any  caufe 
incident  to  their  feveral  offices,  take  or  receive  any  other 
or  greater  fees,  than  fuch  as  were  certified  to  the  moft 
reverend  father  in  god  John  late  archbifhop  of  Canter- 
bury, in  the  year  of  our  lord  1597,  anc*  were  by  him  ra- 
tified and  approved  ;  under  pain  that  every  fuch  judge  of- 
ficer or  minifter  offending  herein,  fhall  be  fufpended  from 
the  exercife  of  their  feveral  offices  for  the  (pace  of  fix 
months  for  every  fuch  offence.  Always  provided,  that  if 
any  queftion  fhall  arife  concerning  the  certainty  of  the 
faid  fees,  or  any  of  them  ;  then  thofe  fees  fhall  be  held 
for  lawful,  which  the  archbifhop  of  Canterbury  for  the 
time  being  fhall  under  his  hand  approve  :  except  the  fta- 
tutes  of  this  realm  before  made  do  in  any  particular  cafe 
exprefs  fome  other  fees  to  be  due.  ' 

One  of  the  articles  or  canons  ratified  in  the  year  1584 
was,  that  no  other  nor  greater  fees  mould  be  taken  for 
any  caufe,  by  any  bifhop  ordinary  archdeacon  or  their 
minifters,  than  thofe  which  were  ufed  to  be  taken  at  the 
beginning  of  the  queen's  reign  ;  and  that  a  table  of  all 
fuch  fees  fhould  be  put  up  in  every  confiftory  before  the 
feaft  of  St  John  Baptrft  then  next  enfuing  :  a  copy  where- 

of, 
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of,  Jig-ned  by  the  ordinary,  was  to  be  tranfmittcd  within 
the  faid  time  to  the  archbifhop.     Gibf.   1015. 

Which  faid  article  was  repeated  in  the  conftitutions  of 
archbifhop  Whitgift,  in  the  year  1597  aforefaid  :  And  it 
is  there  enjoined,  1.  That  the  table  which  is  to  be  hung 
up  in  the  confiftory  fhall  contain  the  feveral  funis  of  every 
particular  fee,  which  moft  frequently  and  ufually,  from 
the  beginning  to  the  eighteenth  year  of  the  queen's  reign, 
had  been  wont  to  be  taken,  as  well  by  the  judge,  as  by 
all  and  every  of  the  officers  and  minifters  of  the  fame 
court.  2.  That  an  authentic  copy  of  the  faid  tables,  be 
delivered  by  every  judge  to  their  refpective  bifhops,  to  be 
preferved  in  their  archives.  3.  That  every  bifhop  trans- 
mit an  authentic  copy  written  on  parchment,  to  the  arch- 
bifhop.    Gibf.   10-15. 

3.  Can.  136.  The  regifters  belonging  to  every  ecclefia- 
ftical  judge,  fhall  place  two  tables,  containing  the  feveral 
rates  and  Aims  of  all  the  faid  fees  ;  one  in  the  ufual  place  of 
confiftory  where  the  court  is  kept,  and  the  other  in  his 
regiftry ;  and  both  of  them  in  fuch  fort  as  every  man 
whom  it  concerneth  may  without  difficulty  come  to  the 
view  and  perufal  thereof,  and  take  a  copy  of  them;  the 
fame  tables  to  be  fet  up  before  the  feaft  of  the  nativity 
next  enfuing.  And  if  any  regifler  fhall  fail  to  place  the 
faid  tables  according  to  the  tenor  hereof:  he  fhall  be  fuf- 
pended  from  the  execution  of  his  office,  until  he  caufe  the 
fame  to  be  accordingly  done.  And  the  faid  tables  being 
once  fet  up,  if  he  fhall  at  any  time  remove,  or  fufFer  the 
fame  to  be  removed,  hidden,  or  any  way  hindred  from 
fight,  contrary  to  the  true  meaning  of  this  constitution  ; 
he  fhall  for  every  fuch  offence  be  fufpended  from  the  ex- 
ercife  of  his  office  for  the  fpace  of  Ax  months. 

The  judge  of  every  ecclefiaftical  court  hath  an  un- 
doubted right,  upon  proper  application  (by  petition)  from 
any  Alitor  in  the  faid  court,  to  tax  the  proctor's  bill. 
And  the  method  ufually  practifed  is,  for  the  judge  to  refer  it 
to  the  regifter,  directing  the  refpective  parties  to  attend 
him  if  they  think  fit,  one  to  make  his  exceptions,  and  the 
other  to  juftify  the  feveral  articles  or  items  of  his  bill ; 
and  the  regifter  to  make  his  report  to  the  judge,  who 
thereupon  proceeds  to  tax  the  bill.  If  the  regifter  has  any 
doubt,  the  affiftance  of  the  other  proctors  may  be  required. 
The  fees  alledged  to  be  given  to  counfel,  if  denied"  by  the. 
•  client,  as  alfo  his  demand  for  any  unufual  or  extraordi- 
nary articles  which  do  not  appear  from  the  proceedings 
in  the  caufe,  muft  be  cleared  up  to  the  fatisfaftion  of  the 

judge, 


judge,  either  by  the  proctor's  oath  (if  he  voluntarily  offers 
it,  and  there  be  no  affidavit  to  the  contrary),  or  by  re- 
ceipts and  vouchers  from  thofe  to  whom  the  money  is  al- 
ledged  to  be  paid,  or  by  producing  letters  and  orders  from 
his  client. 

4*  Dr  Gibfon  fays,  Fees  having  been  demanded  by 
proctors,  and  (upon  refufal  to  pay)  fuits  commenced 
by  them  in  the  fpiritual  courts  againft  thefr  clients ; 
prohibitions  have  been  prayed  on  many  occafions :  fome 
on  pretence  that  the  thing  rtfelf  is  properly  cognizable  in 
the  temporal  courts,  for  which  they  might  bring  an  action 
upon  the  retainer,  for  work  and  labour  done  ;  and  others, 
upon  furmife  of  cuftom.  And  the  fum  and  fubftance  of 
what  hath  ufually  been  refolved  upon  that  head,  was  de- 
livered by  Vaughan  and  Windham,  in  the  cafe  of  Horton 
and  Wilforiy  (i  Mod.  167)  ;  that  no  court  can  better 
judge  of  the  fees  that  have  been  due  and  ufual  in  the  fpi- 
ritual court  than  themfelves,  and  that  therefore  the  fuit 
for  fees  was  moft  proper  for  that  court ;  unlefs  where  the 
foundation  of  the  demand  mould  be  cuftom,  and  it  mould 
come  in  queftion  whether  the  cuftom  was  fo  or  not:  and 
in  that  refpect  they  compared  this  cafe  to  the  cafe  of  a 
modus  for  tithes  ;  which  if  not  denied  may  be  recovered 
in  the  fpiritual  court ;  but  if  denied,  prohibition  goeth. 
It  was  faid  by  Hale  chief  juftice,  in  the  cafe  of  Web  and 
Hartfell  (3  Keb,  516.)  that  no  action  upon  the  cafe  was 
ever  brought  for  proctor's  fees,  and  that  therefore  thev 
may  be  fued  for  in  the  fpiritual  court.  And  tho'  a  pro- 
hibition was  granted  in  the  cafe  of  Sir  Edward  Lake  ( 3 
Keb.  203.);  that  was  not  becaufe  it  was  a  fuit  for  fees, 
but  becaufe  it  was  a  fuit  before  himfelf  for  his  own  fees. 
To  which  may  be  added,  what  was  faid  in  the  cafe  of 
jfohnfon  and  Lee  (5  Mod.  242),  that  rules  are  made  in  the 
temporal  courts,  to  oblige  the  attorneys  there  in  matters 
of  practice ;  and  the  like  rules  are  made  in  the  ecclefiaft- 
ical  courts,  to  oblige  the  proctors  and  minifters  there  j  fo 
that  they  muft  be  allowed  to  be  the  proper  judges  in  this 
matter.     G'thf.   10 15. 

But  in  the  cafe  of  Gojlin  and  Ellifon,  H.  5  TV.  A  pro- 
hibition was  prayed  and  granted,  in  the  king's  bench,  to 
ftay  a  fuit  in.  the  archdeacon  of  Litchfield's  court,  againft 
churchwardens,  for  a  fee  for  fwearing  them,  and  taking 
prefentments  ;  and  tho'  an  attempt  was  made  to  difcharge 
the  rule,  it  was  over-ruled  :  And  it  was  infifted,  that 
no  fees  could  be  due  but  by  cuftom,  or  for  work  done;  in 
Which  cafe,  a  quantum  meruit  lay.     1   Salk.  330. 

And 
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And  in  the  cafe  of  Pollard  and  Gerard,  M.  l^W.  A 
motion  was  made  in  the  court  of  king's  bench  for  a  pro- 
hibition to  be  directed  to  the  court  of  the  archdeacon  of 
Middtefex,  to  ftay  a  fuit  there  by  Gerard  againft  the  plain- 
tiff for  fees,  to  wit,  4  s  due  to  him  as  regifter  from  Pol- 
lard, being  fworn  before  him  churchwarden ;  upon  fug- 
geftion,  that  the  office  of  regifter  is  a  temporal  office,  and 
all  profits  and  fees  due  to  it  fuable  at  common  law.  And 
a  rule  was  made  to  fhew  caufe  why  a  prohibition  fhould 
not  be  granted.  And  on  mewing  caufe,  it  was  agreed, 
that  prohibitions  have  been  granted  in  this  court,  to  ftay 
fuits  in  the  fpiritual  court  for  fees  due  to  the  proftors  -,  but 
in  this  cafe  (it  was  faid)  the  fpiritual  court  may  make  a 
better  judgment,  whether  the  fees  in  demand  are  due  and 
reafonable :  Befides  that  they  are  fo  fmall,  that  it  would 
not  be  worth  while  to  bring  an  action  at  common  law  for 
them;  and  in  fuch  cafe  this  court  will  not  drive 
the  party  to  the  tedious  and  expenfive  remedy  of  an 
action  :  In  this  court,  the  door  keepers  claim  fees  by  cuf- 
tom  ;  and  fees  are  due  to  the  marfhal,  cryer,  and  others, 
at  the  aflizes ;  and  in  fuch  cafes,  if  the  parties  who 
ought  to  pay  the  fees  refufe  to  do  it,  this  court  or  the 
judge  of  affize  refpectively  exert  their  authority,  and  com- 
mit perfons  refufing  to  pay  their  fees,  and  do  not  drive  the 
party  grieved  to  their  action  :  and  this  (it  was  faid)  is  the 
conftant  practice.  But  by  Holt  chief  juftice  ;  I  know  of 
no  fuch  practice  :  I  cannot  commit  a  man  for  not  paying 
the  faid  fees  :  If  there  is  right,  there  is  remedy  :  Indebi- 
tatus affumpfit  will  lie,  if  the  fee  is  certain  ;  if  uncertain, 
quantum  meruit  :  It  was  held  in  the  15  Cha.  2.  in  the 
exchequer,  in  a  cafe  reported  by  Hardres,  that  a  regifter 
cannot  fue  for  his  fees  in  the  fpiritual  court :  And  there- 
fore in  this  cafe  a  prohibition  mail  be  granted ;  and  if  the 
parties  will,  the  plaintiff'  {hall  declare  upon  it,  to  the  end 
the  matter  may  be  determined  more  judicially.    L.  Raym. 

So  in  Giford's  cafe,  M.  1  An.  GifFord  was  libelled 
againft  in  the  ecclefiaftical  court  for  fees  :  and  upon  mo- 
tion a  prohibition  was  granted.  For  no  court  hath  a 
power  to  eftablifh  fees.  The  judge  of  a  court  may  think 
them  reafonable  ;  but  that  is  not  binding.  But  if  on  a 
quantum  meruit,  a  jury  thilik  them  reafonable,  then  they 
become  eftablifhed  fees,      1  SalL  333. 

And  in  the  cafe  of  Davies  and  Williams,  T.  I J 24..     In 

the  exchequer :   Libel  in  the  fpiritual  court  for  proctor's 

3  fees- 
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fees.  And  a  prohibition  was  granted  :  for,  by  the  court, 
where  there  is  remedy  at  law,  the  fpiritual  court  ought 
not  to  proceed  ;  and  this  cafe  depends  upon  a  contract 
and  retainer,  which  is  triable  at  law.     Bunb.   170. 

Archbifhop  Whitgift's  table  of  fees,  kt  forth  in  the 
year  1597  i  taken from  AyL  Par  erg.  551. 
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Judge 


Commiflion         — 

Exemplification         —     — 

Significavit         — 

Letter  of  quietus       —      — 
Adminiftration     where     the 
goods  exceed  40 1       — — 
Letters  to  collect  the  goods 
of  the  deceafed      —      — 
Sequeftration  of  the  profits 
Tuition  or  guardianfhip    — 
Licence  to  folmnize  matri- 
mony without  banns     — 
Sentence         — 

Tranfmifilon  of  procefs      — 
Licence  to  fue  out  of  the  ju- 


rifdi&ion 


Letters  teftimonial          

Examination  of  procefs     — 

Interlocutory  decree       ■ 

Examination  of  any  account 
Acceptance  of  a  refignation 
Licence  to  a  preacher,  cu- 
rate, or  fchoolmafter      — 
Licence  to  folemnize  matri- 
mony in  the  time  of  pro- 
hibition of   banns   to   be 
publiihed         •     ■  •  — 

For  exhibiting  of  any  proxy 

Letters  of  interdict        ■ 

Commiflion  of  abfolution 
Inhibition  in  a  caufe  of  ma- 
trimony -  — 
Refpite  of  an  inventory  — 
Letters  of  intimation  or  pro- 
clamation        —— 


f 

10 

10 

10 

10 


10     o 

6  8 
6  8 
6     8 

6  8 
6  o 
6     o 


Regifter   iProc-  Appa- 
tor       ritor. 


f  d 


2  O 

2  O 

2  O 

2  O 

I  8 

I  o 


3  4 
3  4 
3     4 

3  4 
6     o 

as  taxed  by 
the  judge 

5  o 

6  8 

1  8 

2  6 

1     4 


1  4 

1  4 

1  4 

1  4 


—        I      0  1  I 


f  d 


Caveat 
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Caveat  for  inftitution  or  ma- 
trimony        "    —  — - 
Decree 


Judge 

f    d. 


Production  of  the  party  prin- 
pal  ■  —       O 

Production  of  the  firfb  wit- 
nefs  — —       0 

j  of    every   other 


o 

10 

9 
9 


4* 

9 
9 

41 


witnefs 
Purgation  •■■■  — 

For  the  firft  compurgator 
For  every  of  the  reft         — 
For   interrogatories  admini- 

ftred  — 

Sufpenfion  •  — 

Absolution  thereof         ■    ■    ■ 

Excommunication  - 

Abfolution  thereof        

Certificate  of  abfolution     — 
Caveat  for  wills  and  admini- 
strations           — 

Citation         — ■         — 

Difmiffion  of  any  caufe    of 
incontinence  and  inftance 
after  conteftation  of  fuit 
Admifllon  of  any  exhibit  — 
Wills     and     administrations 
according  to  acts  of  par- 
liament 21  H.  8  c.  5. 
Pro&or's  fee   on  proving  a 

will 

To  the  apparitor  for  every 
teftament  or  adminiftra- 
tion  above  5  L  — — 

Inftitution  with  a  mandate 
Writing  any  account         — 
Letters  of  deacons  or  priefts 

orders  «         — 

Licence  of  non-refidence 
Bond  — 

For  every  fearch  in  the  re- 
giftry  — 


Regiftdr  j  Proc-  Appa- 
[tor      ritor. 

f     d  |f  d    f     d 


I     8 

o   10 


9 

9 

4' 

9 

9 

42 

9 
8 

9 
8 

9 
8 


3  4 


o     6 
o     5 


1  o 


6  8 

6  8 

3  4 

1  4 

1  o 


0    6 


Schedule 


fit*. 


judge 
f     d 


Schedule  of  excommunica- 
tion           ■ 

For  any  act  — 

At  the  vifitation  :  For  exhi- 
biting deacon's  orders 

*  prieft's  orders        — 

inftitution,  with  the 


mandate 


difpenfation      ■ 

exhibiting  any  proxy 

at  the  time  of  vifitation 

for    exhibiting   any 

bill    of   detection    at    the 
fame  time         • .»  ■•-       — 


Copy  of  any  matter,  by  the 
regifter :      according     to 
quantity 
To  the  proctor  for  counfel 
For  every  court  day       ■ 
Schedule  of  cofts  ■ 

Libel  

Drawing  fentence 
Drawing  any  account 


Drawing  any  perfonal  anfwer 
For  any  other  procuratorial 

matter         ■ 
Execution  of  any  procefs  per 

mile         

Difmiflion  of  a  caufe  of  in* 


continency 


Regifter 

f  d 

o  6 

o  4 

o  4 

o  4 

o  4 

i  o 


Proc- 
tor. 

f  d 


O    6 


Appa- 
ritor. 

f  d 


o  4 


3  4 


O   2 

o  3 


To  the  judge's  man  for  wax  to  feal  every  thing,  4  d. 
Note,  There  were  no  ftamps  in  thofe  days. 

In  the  feveral  diocefes  there  are  tables  of  fees,  different 
(as  it  Teemeth)  in  the  feveral  charges,  in  proportion  to  the 
difference  of  times  wherein  they  have  been  eftablifhed. 
IThofe  which  have  in  them  the  purgation  fees,  are  probably 
ancienter  than  the  ftatute  of  the  13  C.  2.  by  which  fta- 
itute  purgation  was  abolifhed.  And  the  older  they  are, 
tthe  nearer  they  approach  to  this  ftandard  of  archbifhop 
IVVhitgift.     But  confidering  the  continual  and  large  de- 

Vol.  II.  Q_  creafe 
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creafe  in  the  value  of  money,  it  is  impoflible  to  fix  any 
certain  meafure  which  will  continue  reafonable  for  any 
confiderable  time  ;  but  new  ftandards  ought  to  be  fixed 
at  certain  periods.  Money  in  the  latter  end  of  queen 
Elizabeth's  reign,  was  more  than  double,  or  treble  the  va- 
lue of  what  it  is  at  prefent. 

Here  follows  a  table  of  fees  "allowed  to  be  taken  by  the 
practitioners  in  doctors  commons,  as  fettled  by  a  jury, 
Nov.  19.  1734-  Taken  from  Flayer's  proctors  prac- 
tice p.  172. 


R«gifier's  fees.    To  the  regifter  for  the, copy  of  anfwers  (if  one 

fheet)  — 

For  every  other  meet  (ftamps  included)        — 
For  the  copy  of  a  fentence,  or  interlocutory 

decree,  and  ftamp  -  1   .    —  

For  the  copy  of  any  common  record         

Attending  with  records  at  another  court,  the 

firfft  day~  "  » ■  ■■  •  '  ■ 

For  every  other  attendance  — 

Poundage  of  money  brought  into  court,  per 

pound  —— •  <•>  • 

For  a  bond  in  a  caufe  of  legacy  and  ftamps 
For  two  receipts  regifrrihg  -     —         — 

Regifter's  attendances  .   .  -— —  - 

Apparitors.         For  thefervice  of  a  procefs  within  the  bills  of 

mortality  ■ — 

Serving  a  compulfory,  upon  the  firft  witnefs 
- — ; -~ TJponeverv  other 


1      f     d 


«— A   decree   for  anfwers,  upon  a 

proctor  — : — '——  "      '   ~ — 

For  every. fentence  or  interlocutory  '■ 

Reporting  fecurities —  ■    ■• 

For  every  witnefs  fworn  in  court         ■  ■ ' 

For  citing  a  peer  more  proccrum  •    -   » 

;    ..  For  the  copy  of  a  will  (fifteen  lines  and  fix 

words  in  a'  meet)  . —  — . 

For  the  copy  of  an  adminirrration,   bond  and 

ftamps  — — —    .  • ; —         — - 

To  the  clerk  looking  it  up  — 

Proflorand  re-  The   whole' fees  for  a  faculty  to   remove  a 
S'fter.  corpfe 


for  building;  a  vault 


For  a  fequeltration  under  feal,  and  {lamps 


0 

0 

I 

6 
0 

0 

7 

8 

0 

4 

4 

I 

0 

0 

0 

10 

0 

0 

0 

2 

0 

14 

10 

0 

3 

4 

0 

3 

6 

0 

2 

6 

0 

2 

6 

0 

X 

0 

0 

1 

0 

0 

2 

0 

0 

2 

6 

0 

0 

6 

0 

5 

0 

0 

0 

10 

0 

5 

0 

0 

1 

0 

3 

10 

10 

4 

6 

8 

i 

1 

8 

Relaxing 


Stt&. 


Relaxing  the  fame  . 

To  the  officer  (if  in  London  2s  6d)  in  the 

country  — 

Drawing  an  inftitution,    mandate,  certificate 

and  letters  teftimonial  

If  caution  is  given,  then  extraordinary  for  it 
.Stamp 
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For  inftitution  to  any  prebend  of  Canterbury 

Every  collation  is  

Every  lecturer  and  curate's  licence  -' 

Parifh  clerk's  licence I — 

Sexton's  licence — —         — 


Whole  fees  for  an  .adminiftration  (under  20  1) 

of  a  failor  in  the  king's  fervice — . 

Probate  of  a  will  ditto  — — — 

For  an  adminiftration  under  5  1  in  other  cafes 
For  an  adminiftration  under  20 1  in  other  cafes 

Ditto  under  40 1  — 

For  an  adminiftration  above  40  1  ■ 

A  commiffion  for  an   adminiftration,  inftruc- 

tions  and  return  

For  a  probate  (under  20 1)  the  will  fhort 

Ditto  above  20 1  — 

•A  commiffion  for  a  will ;    duty,  &c.        — — — 

Exemplification  of  a  will  — 

Exemplifying  -■   ■  ■•  ■ 

Ingrpffing  (according  to  length.) 

In  a  will  without  witnefs,  where  the  hand- 
writing is  to  be  proved  by  two  witneffes, 

the  affidavit  and  ftamp  is          — 

Oaths     — 
Whole  fees  of  a  guardianfhip  (if  you  have  a 

copy  attefted  by  the  regifter)  are  

If  not,  you  deduct  7  s  8  d.  remains         ■ 

Expences  of  having  an  original  will  attended 

with  at  affizes 
Searching  and  looking  up  the  original         — 

Record  keeper's  fee  ■ 

Affidavit  and  -ftamps  ■  — — 

Oath  and  record  keeper's  attendance  — 

(Copy  of  the  will   to  lie  in  the  room  of  the 
original,    and   ftamps,    (according   to   the 


length). 


1    f 

d 

0  13 

^ 

0    5 

4     8 
0     6 

0 

To  the  regifter, 
.  0 
.8 

0     1 

6 

4     8 
2  i-8 

0 
.8 

1  19 
1   15 
1   12 

0    7 

4 
'8 

Pro&or  and  re« 
gifter, 
O* 

0     7 

,6 

0     7 

0 

1     1 

0 

1  18 

0 

2     5 

:o 

1  10 

0 

1     4 

10 

1   14 
1     8 

O 
0 

0  JO 

4 

0     1 

0 

078 

054 

I      I      o 

o  13    4 


0  3  4 
020 
078 
046 


Q.2 


Col- 
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Collating  by  notaries             - ■         050 

Receipts             — — —             —  0     1     8 

Record   keeper's  fee   attending  at  afiizes  per 

day             "         1      10 

Attending  on  delivering  out  the  original  068 

Regifter's  fees  on  delivery              —  100 

For   a  proxy  to  appear  for  plaintiff  or  de- 
fendant            — — —           •■■   '  •  064 

Drawing  a  declaration   inftead  of  an  inven- 
tory ■  -  —078 

Oath  and  attendance             -  044 

A  marriage  licence             »■•                      146 

For  a  fequeftration  or  renunciation  of  admini- 

ftration             —  o     6     8 

For  the  flrft  term  fee  in  caufes         ■              —  050 

For  every  other  term  fee           — —         — - — -  034 

Every  judicial  attendance             —  034 

Extrajudicial  attendance            «■■               ■  068 

For  every  act  fped  in  court,  in  term        »  ■  .  .  o     18 

Out  of  court             —          —  02     4 

Note,  by  the  ftatute  of  the  30  G.  2.  c.  19.  all  thofe 
instruments  which  before  were  to  be  on  a  treble  fixpenny 
ftamp,  mail  now  be  on  a  (lamp  of  2  s  6  d. 

Fence  of  the  churchyard.     See  <ZnSUtTC&* 

Fighting  in  the  church  or  chuxrchyard.  See  CDtlCCfk 
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I.  Firji  fruits  and  tenths  given  to  the  pope. 

II.  Firji  fruits  and  tenths  annexed  to  the  crown, 

III.  Concerning  the  manner  of  payment  of  firji  fruits 
and  tenths. 

IV.  Firji  fruits  and  tenths  appropriated  to  the  aug- 
mentation of  fmall  livings. 

I.  Fir  ft  fruits  and  tenths  given  to  the  pope. 

I.       AN  NAT  E  S,   primitive,  or  firji 'fruits,  was   the  Fjrit  fru-ts, 

**■  value  of  every  fpiritual  living  by  the  year;  which 
the  pope,  claiming  the  difpofition  of  all  ecclefiaftical  li- 
vings within  chriftendom,  referved  out  of  every  living, 
12  C0/45. 

What  pope  firft  impofed  firft  fruits  hiftorians  do  not 
agree.     4  Injl.  120. 

In  the  34  Ed.  1.  at  a  parliament  held  at  Carlifle,  great 
complaint  was  made  of  intolerable  oppreffions  of  churches 
and  monafteries  by  William  Tefta  (called  Mala  TeftaJ 
and  the  legate  of  the  pope,  and  principally  concerning 
firft  fruits ;  at  which  parliament  the  king  by  the  aiTent  of 
his  barons  denied  the  payment  of  firft  fruits  of  fpiritual 
promotions  within  England,  which  were  founded  by  his 
progenitors  and  the  nobles  and  others  of  the  realm,  for 
the  fervice  of  god,  alms,  and  hofpitality.  And  to  this 
effecT:  he  writ  to  the  pope;  and  thereupon  the  pope  re^ 
linquifhed  his  demand  of  firft  fruits  of  abbeys  :  in  which 
parliament  the  firft  fruits  for  two  years  were  granted 
to  the  king.      12  Co.  45. 

In  the  50  Ed.  3.  the  commons  complain,  amongft  other 
grievances  from  the  court  of  Rome,  that  the  pope's  col- 
lector that  year  (a  thing  never  before  done)  had  taken 
the  firft  fruits  of  every  benefice  whereof  he  had  made  pro? 
vifion  or  collation  ;  whereas  he  was  ufed  to  take  firft 
fruits  only  of  benefices  vacant  in  the  court  of  Rome. 
Degge  p.  2.  c.  15. 

In  truth  this  tribute  or  revenue  of  firft  fruits  was  gra- 
dually by  little  and  little  impofed  by  the  bifhop  of  Rome, 
on  fuch  vacant  benefices  as  himfelf  conferred  and  beftowed; 
and  this  was  often  complained  of  as  a  very  great  griev- 
ance j  fo  that  in  the  council  at  Vienna,  Clement  the  fifth, 

0.3  W^Q 
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who  was  made  pope  in  the  year  1305,  forbad  the  receiv- 
ing thereof,  and  ordered  the  fame  to  be  laid  afide,  and 
that  the  twentieth  part  of  the  %cerdotal  revenues- fhould 
inftead  thereof  be  annually  paid  to  the  bifhop  of  Rome : 
but  this  not  taking  efFecl:,  the  pope  fo  retained  the  faid 
annates  to  his  exchequer,  as  that  it  long  remained  one  of 
the  raoft  confiderable  parts  of  his  revenue.     God.  Rep. 

337- 

Tcnths,  2.  Tenths,  deamce,  are  the  tenth  part  of  the  yearly  va- 

lue of  all  ecclefiaftical  livings.     4  Injl.  120,  121. 

Thefe  tenths  the  pope  (after  the  example  of  the  high 
prieft  among  the  Jews,  who  had  of  the  Levites  a  tenth 
part  of  the  tithes)  claimed  as  due  to  himfelf  by  divine 
right.  And  this  portion  or  tribute  was  by  ordinance 
yielded  to  the  pope  in  the  20  Ed,  1.  and  a  valuation  then 
made  of  the  ecclefiaftical  livings  within  this  realm,  to  the- 
end  the  pope  might  know  and  be  anfwered  of  that  yearly 
revenue  ;  fo  as  the  ecclefiaftical  livings  chargeable  with 
the  tenth  (which  was  called  fpiritual)  to  the  pope,  were 
not  chargeable  with  the  temporal  tenths  or  fifteenths 
granted  to  the  king  in  parliament,  left  they  fhould  be 
doubly  charged  ;  but  their  pofiefTions  acquired  after  that 
taxation  were  liable  to  the  temporal  tenths  or  fifteenths, 
becaufe  they  were  not  charged  to  the  other.  So  as  the 
tenths  of  ecclefiaftical  livings  were  not  yielded  to  the 
pope  de  jure  after  the  example  of  the  high  prieft  among 
the  Jews,  for  then  he  fhould  have  had  the  tenths  of  all 
ecclefiaftical  livings  whenfoever  they  were  acquired,  but. 
•  he  contented  himfelf  with  what  he  had  got,  and  never 
claimed  more  :  and  that  he  might  the  better  keep  and 
enjoy  that  which  he  had  got,  the  popes  did  often  after 
grant  the  fame  for  certain  terms  to  divers  of  the  kings 
of  England,  as  by  our  hiftories  doth  appear.  2  In  ft.  627, 
628. 

II.  Firft  fruits  and  tenths  annexed  to  the  crown. 

Taken  from  the       i.  By  the  25  H.  8.   c.  20.    No  perfon  Jhall  be  prefented 
P°Pe#  and  nominated  or  commended  to  the  bifhop  of  Rome,  for  the 

office  of  an  archbijhop  or  bijhop,  nor  fend  nor  procure  there  for 
any  bulls  breeves  palls  or  other  things  requijite  for  an  archbijhop 
or  bijhop,  nor  Jhall  pay  any  fums  of  money  for  annates,  firft 
fruits,  nor  oiherwife  for  expedition  of  any  fuch  bulls  breeves  or 
palls ;  but  the  fame  Jhall  utterly  ceafe,  and  no  longer  be  ufed 
■within  this  realm,     f.  3. 

2.  And 
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2.  And  by  the  26  H.  8.  c.  3.    The  'king,   his  heirs  and  Given  to  the 
fiUceffors,  kings  of  this  realm,  Jhall  have  from  time  to  time  toklD%' 
endure  for  ever,  of  every  perfon  who  fijall  be  nominated  elecled  • 
prefecled  prefenied  collated  or  by  any  other  means  appointed  to 
have  any  archbift)oprick,  bijhoprick,  abbacy,  monajlery,  priory^ 
college,    hofpital,    archdeaconry,   deanry,  provojljhip,  prebend, 
parfonage,    vicar ge,   chauntery,  free  chapel,  or  other  dignity  ■ 
benefice  V  promotion  fpiritual,  of  what  name  nature  or  quality 
foever  they  be,  or  to  whofe  foundation  patronage  or  gift  foever 
they  belong,  the  firjl  fruits  revenues  and  profits  thereof  for  one., 
year.     f.  2. 

And  he  Jhall  alfo  yearly  have  united  to  his  imperial  crown 
for  ever,  one  yearly  rent  or  penfion  amounting  to  the  value 
of  the  tenth  part  of  all  the  revenues,  rents,  farms,  tythes, 
offerings,  emoluments,  and  of  all  other  profits  as  well  called 
fpiritual  as  temporal,  belonging  to  any  archbijhoprick,  bijhoprick, 
abbacy,  monajlery,  priory,  archdeaconry,  deanry,  hofpital,  col- 
lege, houfe  collegiate,  prebend,  cathedral  church,  conventual 
church,  parfonage,  vicarage,  chauntery,  free  chapel,  or  other 
benefice  or  promotion  fpiritual,  of  what  name  nature  or  quality 
foever  they  be,  within  any  diocefe  of  this  realm  or  in  Wales. 
f.  9. 

III.  Concerning  the  manner  of  payment  of  the  firft 
fruits  and  tenths. 


Every  perfon,  before  any  aclual  or  real  poffejfion  or  med-  Compound 


mg 


dfing  with  the  profits  of  his  benefice,  Jhall  pay  or  compound  for  for  and  payment 
the  firfl  fruits  to  the  king's  ufe,  at  reafonable  days,  and  upon'oi firft  fruits* 
good  fur eties.     26  H.  8.  c.  3.  f.  2.  , 

"  And  the  chancellor  of  England  and  majler  of  the  rolls,  jointly 
and  fever  ally,  or  fuch  other  perfo?is  as  the  king  Jhall  depute  by 
commijfion  under  the  great  feat,  Jhall  have  power  to  examine 
and  fear  ch  for  the  true  value  of  fuch  firjl  fruits,  and  to  com- 
pound for  the  fame,  and  to  limit  reafonable  days  of  payment 
thereof  upon  good  furety  by  writing  obligatory :  and  if  compo- 
fition  be  made  for  the  fame  before  the  lord  chancellor  or  majler 
of  the  rolls,  then  the  writings  obligatory  or  money  taken  for 
the  fame  Jhall  be  delivered  to  the  clerk  of  the  hanaper  for  the 
king's  uje ;  and  if  compofition  be  made  before  any  other  per  fans 
fo  deputed  by  the  king  as  aforefaid,.  then  the  fame  Jhall  be  de- 
livered to  the  treafurer  of  the  chamber  or  elfewhere  as  the  king 
by  commijfion  under  the  great  feal  Jhall  appoint,     f.  3. 

Whofe  acquittance  refpeclively  Jhall  be  a  fifficient  difcharge, 

h  4» 
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And  fuch  writings  obligatory  Jhall  be  of  the  fame  effeSi  a$ 
writings  obligatory  made  by  any  lay  perfon  by  authority  of  the 
Jlatute  of  the  flaple  j  and  upon  certificate  thereof  into  the 
chancery,  like  procefs  and  execution  Jhall  be  thereupon  had,  as 
upon  certificate  of  writings  obligatory  of  the  Jlatute  of  the  fla- 
ple.    f.  4. 

And  the  fum  of  Sd  (over  and  above  the  ftamps)  Jhall  be 
paid  for  fuch  writing  obligatory^  and  no  more;  and  4  ci }  for 
an  acquittance,     f.  4. 

And  one  bond  only  Jhall  be  given  for  the  fever al  payments. 
2  &  3  An.  c.  11.  f.  6. 

And  perfons  fo  deputed  as  aforcfaid  Jhall  every  fix  months 
deliver  to  the  treafurer  of  the  chamber,  or  elfewhere  to  fuch 
other  commijfioners  as  the  king  Jhall  appoint,  as  well  all  fuch 
money  as  all  fuch  fpecialties  and  bonds,  by  indenture  to  be  made 
between  them  :  and  if  any  fuch  perfon  fo  deputed,  his  heirs 
executors  or  adminiflrators,  Jhall  conceal  or  imbezil  any  of  the 
faid  jpecialties  or  bonds,  and  do  not  deliver  them  according  to 
the  tenor  of  this  acl ;  he  Jhall  forfeit  his  office,  and  make  fine 
and  ranfom  at  the  king's  will.     26  H.  8.    c.  3.   f.  4. 

Penalty  on  not        2.   And  if  any  perfon  Jhall  enter  into  the  pofj'effion  or  meddle. 

paying  or  com-  with  the  profits  of  his  fpiritual  promotion  before  he  hath  paid 
or  compounded  as  aforefaid,  and  be  convicl  thereof  by  prefer- 
ment verdicl  confejfion  or  witnefs,  before  the  faid  lord  chancel- 
lor  or  fuch  other  as  fnall  have  authority  by  commiffion  to  com- 
pound for  the  fame ;  he  Jhall  be  accepted  and  taken  an  intruder 
upon  the  king's  p.offejfton,  and  Jhall  forfeit  double  value,  26 
H.  8.  c.  3.  i.  5, 

Valyeiiowtobe      3*  And  ^n  or^er  to  afcertain  the  valuation,   it  was  en- 

afcerwined.  acted  by  the  faid  flatute  of  the  26  H.  8.  c.  3.  that  the 
chancellor  of  England  Jliould  have  power  to  direcl  into  every 
diocefe  commiffons  in  the  king's  name  under  his  great  feal, 
as  well  to  the  archbijhop  or  HJhop  as  to  fuch  other  perfons  as  the. 
king  (hould  appoint,  commanding  them  to  examine  and  inquire  of 
the  true  yearly  values  of  all  the  manors  lands  tenements  heredi- 
taments rents  tythes  offerings  emoluments  and  all  other  profits  as. 
well  fpiritual  as  temporal,  appertaining  to  any  fuch  benefice  or 
promotion;  with  a  claufe  to  be  contained™  every  fuch  commiffion, 
that  they  Jhould  deduft  and  aJloiv  thefe  deductions  following,  and 
none  other,  that  is  to  fay,  the  rents  refolute  to  the  chief  lords,  and 
a{l  other  annual  and  perpetual  rents  and  charges  which  any 
fpiritual  perfon  is  bound  yearly  to  pay  to  any  perfon,  or  to  give.,, 
yearly  in  alms  by  reafon  of  any  foundation  or  ordinance,  and 
all  fees  for  Jlewards  receivers  bailiffs  and  auditors,  and  Jynqds 
and  proxies  ;  and  with  another  claufe  to  be  contained  in  their 
cQmrviJJion,  that  they  Jhould  certify  under  their  feals,  at  fuch 
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days  as  Jhould  be  limited  by  the  faid  commijfions ,  as  well  the  , 
'whole  and  entire  value  as  the  deductions' aforcfaid.  f.  10,  I  r. 
And  furthermore,  all  fees  -which  any  archbijhop  bijhop  or 
other  prelate  of  the  church  is  bound  yearly  to  pay  to  any  chan- 
cellor, majler  of  the  rolls,  jufiices,  JheriJJs,  or  other  officers, 
or  minijiers  of  record,  for  temporal  jujlice  to  be  done  or  minijh  ed 
within  their  diocefe  or  jurijdiclions,  were  to  be  deducled  by  the 
commiffioners  in  their  valuation,     f.  30. 

4.  And  every  archbijhoprick  bifhoprick  and  other  benefice  and  in  what  diocefe 
promotion  above  fpecified,  Jhall  be  fever  ally  and  dijlinclly  rated t0  be  rated* 

in  the  proper  diocefe  where  they  be,  wherefoever  their  poffeffions 
or  profits  Jhall  happen  to  lie.     26  H.  8.  c.  3.  f.  12. 

5.  The  year  in  which  the  firjl  fruits  Jhall  be  paid,  Jhall  Year  when  to 
begin  and  be  accounted  immediately  after  the  avoidance  >  andcommtace' 
the  profits  belonging  to  any  archdeaconry,  deanry,  prebend,  par- 

fonage,  vicarage,  or  other  fpiritual  promotion,  benefice,  dig- 
nity, or  office  during  the  vacation  (chaunteries  only  excepted) 
Jhall  go  to  the  fucceffor  towards  the  payment  thereof.  28  H.  8. 
c.  11.   f.  3. 

6.  By  the  26  H.  8.  c.  3.    A  perfon  prefented  or  collated  incumbent  <3j- 
to  a  parfonage  or  vicarage  not  exceeding  eight  marks  a  year  in&* 

(that  is,  according  to  the  valuation  then  to  be  made),  was  not 
to  pay  firjl  fruits  except  he  lived  three  years  after  his  admif- 
fton ;  and  in  the  compofition  there  was  to  be  a  claufe,  that  if 
the  incumbent  died  within  three  years,  the  obligation  Jhould  be 
void.     {.  27. 

And  by  the  1  EI.  c.  4.  If  an  incumbent  live  to  the  end  of 
half  a  year  next  after  the  avoidance,  fo  as  he  hath  received  or 
without  fraud  might  lawfully  have  received  the  rents  and  pro- 
fits of  that  half  year,  and  before  the  end  of  the  next  half  year 
Jhall  die  or  be  lawfully  evicted  removed  or  put  out  by  judg- 
ment at  common  law  without  fraud ;  he  his  heirs  executors  ad- 
minijhators  and  fureties  Jhall  be  charged  but  only-with  a  fourth 
part  of  lite  firjl  fruits,  any  bond  or  other  matter  to  the  con- 
trary notivithjlanding.  And  if  he  live  for  one  whole  year  next 
after  fuch  cvoidance,  and  before  the  end  of  half  a  year  then 
next  Jcllozcing  fi.all  die  or  be  removed  as  aforefaid  ;  he  Jhall 
be  charged  but  with  half  of  the  firjl  fruits.  And  if  he  live 
to  the  end  of  one  whole  year  and  an  half,  and  before  the  end 
of  fix  months  then  next  following  Jhall  Jo  die  or  be  removed; 
he  Jhall  be  charged  but  only  with  three  parts  of  the  firjl  fruits. 
And  if  he  Jhall  live  to  the  end  of  tivo  tvhole  years,  and  not 
be  lazufuUy  cvicled  ranoved  or  put  out  as  aforefaid ;  be  Jloall 
fay  the  whole,,     f.  30,  31,  32,  33. 

7.  Every  archbijhop  and  bijhop  Jhall  have  four  years  al-  Within  what 
hived  him,  when  he  Jhall  compound  for  the  fame,  ■  for  the  pay- time  archbiftl°ps 

'  '  J,    '    '    '  r  -  r   J     and  bifhops  (hail 

ment  pay. 
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ment  of  his  firjl  fruits,   which  Jhall  commence  from  the  time 
of  rejlitution  of  his  temporaries ;  and  in  every  year  he  Jhall 
pay  one  fourth  part ;  and  if  he  die  or  be  removed  before  the 
four  years  be  expired,  he  Jhall  be  difcharged  of  Jo  much  as  did 
not  become  due  or  payable  at  or  before  the  time  of  his  death  or 
removal,  in  like  manner  as  the  heirs  executors  and  adminijlrators 
of '  reel  or  s  and  vicars  Jhall  be  difcharged.     6  An.   c.  17.  f.  5. 
.Deans,  arcWea-       8.  Deans,  archdeacons,  prebendaries,  and  other  dignitaries, 
cons,  prebenda-  ^//  compound  for  their  firjl  fruits  in  like  manner  as  retlors'- 
and  vicars  ;  and  in  cafe  of  death  or  removal  within  the  time 
itfually  allowed  to  reclors  and  vicars  for  payment  of  their  firjl 
fruits,  they  Jhall  be  in  the  like  condition,  and  have  the  fame  be- 
nefit as  is  allowed  to  reclors  and  vicars.     6  An.   c.  27.   f.  6.  • 
Tenthitobede-      9'  And  whereas  by  the  26  H.  8.  c.  3.  there  ims  no 
Ju&edoutofthe  provifton  for  deduction  of  the  tenths  of  that  fame  year  for- 
fitft  fruits.         which  the  firft  fruits  were  due  to  be  paid,  whereby  there 
became  a  double  charge;  therefore  by  the  27  H,  8.   c.  8. 
it  is  enacted  as  follows :  viz.  for  reformation,  thereof,  the 
kings  highnefs,  for  the  entire  and  hearty  love  that  his  grace 
beareth  to  the  prelates  and  other  incumbents  chargeable  to  the 
payment  of  the  tenth  and  firjl  fruits,   of  his  excellent  goodnefs 
is  plecfed  and  contented  that  it  be  enacled ;  that  at  the  composi- 
tion, allowance  pnd  deduclion  Jhall  be  made  of  the  tenth  part 
out  of  the  firjl  fruits,  which  tenth  Jhall  be  paid  to  the  king 
for  that  firjl  year.     f.  1,  2,  3. 
Grants  of  exemp-       10.   And  all  grants  made  to  the  univerfities  or  any  college  or 
tion  from  firft     hall  therein,  and  to  the  colleges  of  Eaton  and  Winehejler,  by  any 
/"continue n    S  &ngs  of  this  realm  or  by  acl  of  parliament,  for  the  di [charge  of 
firjl  fruits  and  tenths,  Jhall  remain  in  force.      1  El.  c.  4.    f. 

34- 

"What  livings  are       H»  By  the  i  El.  c.  4.  Vicarages  not  exceeding  the  yearly 

exempted  from    value  of  10 1,  after  the  rate  and  value  upon  the  records  and 

firft  fruits  ac-     looks  0f  the  rates  and  values  for  the  firft  fruits  and  tenths  re- 
cording to  the  ..■'..  ,3-1 

valuation  in  the  maining  in  the  exchequer  (according  to  the  valuation  made 
king's  books.      [n  the  26  H,  8.)  ;  and parfonages  not  exceeding  the  like  yearly 
value  of  ten  marks  ; — fiiall  be  difcharged  of  firjl  fruits,     f.  29. 
And  the  reafon  why  vicarages  not  exceeding  10I  fhould 
be  freed  of  this  charge,  and  parfonages  of  ten  marks 'Thou  Id 
,    pay  j  was,  becaufe  the  vicarages  in  times  of  popery,  and 
when  the  valuation  was  taken,  had  a  great  income  by  vo- 
luntary offerings,  which  falling  to  little  or  nothing  upon 
the  diflblution  of  monafteries,  this  favour  was  afforded 
them  in  their  firft  fruits.     Degge  p.  2.  c.  15. 
What  livings  are       ?2-    And  by  the  5  An.  c.  24.  All  ecclefiajlical  benefices 
exempted  from    with  cure  of  fouls,  not  exceeding  the  clear  yearly  value  of  50  / 
tf^hTaccordln    ^  f^e  improved  valuation  of  the  fame,  Jhall  be  difcharged  for 
to  thefr  clear      ever  from  the  firjl  fruits  and  tenths,     f.  1 . 

yearly  value.  Bllt 
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,  But  this  Jhall  not  dij 'charge  any  benefices  with  cure  of  fouls , 
the  tenths  whereof  ivere  granted  away  by  any  of  her  majejly's 
predecejfors  in  perpetuity,  f.  3.  That  is  to  fay,  it  (hall  not 
difcharge  them  of  fuch  tenths,  but  if  fuch  livings  do  not 
^exceed  the  faid  clear  yearly  value  of  50 1  by  the  faid  im- 
proved valuation,  they  mail  be  difcharged  for  ever  from 
firjl  fruits.     6  An.  c.  27.   C  1. 

Alfo  this  Jhall  not  diminijh  any  annual  fum  Jlipend  pen- 
^Jion  or  annuity  heretofore  granted  to  any  perfon,  body  politick  or 
corporate,  and  charged  upon  the  faid  revenues  of  firjl  fruits 
and  tenths  or  any  part  thereof',  but  in  cafe  it  Jhall  fo  happen^ 
that  by  dijcharging  fuch  fmall  livings,  the  firjl  fruits  and  tenths 
which  Jhall  hereafter  be  colletled  in  any  diocefe  or  diocefes  Jhall 
not  be  fijficient  to  pay  fuch  annual  fums  as  they  now  Jland 
charged  with,  then  the  whole  revenues  of  the  firjl  fruits  and 
tenths  throughout  the  kingdom  Jhall  be  liable  to  make  good  fuch 
deficiensy,  during  the  continuance  of  fuch  grants.  5  An.  c. 
24.  f.  6. 

And  for  afcertaining  the  faid  clear  yearly  value,  the  bijhops 
of  every  diocefe  cr  guardians  of  the  fpiritualties  (fede  vacante), 
and  the  ordinaries  of  peculiars  and  places  of  exempt  jurifdiclion, 
were  required  by  the  faid  aft  of  5  An.  c.  24.  as  well  by  the 
oaths  of  witneffes,  as  by  other  lawful  means,  to  inform  them- 
felves  of  the  clear  improved  yearly  value  of  every  benefice  with 
cure  of  fouls  within  their  refpetlive  jurifdiilions,  the  clear  im- 
provea  yearly  value  whereof  did  not  then  exceed  50  /,  and  were  to 
certify  the  fame  under  hand  and  feal  into  the  exchequer  j  which 
certificate  being  made  and  filed  in  the  faid  court,  was  to  af- 
certain  the  clear  yearly  value  of  fuch  benefices  to  be  difcharged. 
f.  2. 

1 3.  Alfo  the  dean  and  canons  of  the  free  chapel  of  St  George  St.George's  cW 
within  the  cajlle  of  Wind  for,  and  all  the  poffcjfions  thereof,  Jhall  l^™™*^ 
be  difcharged  of  tenths  and  firjl  fruits.      1  El.  c.  4.  f.  35 1    fi>  ft  fruits  and 

14.  Alfo,  nothing  herein  Jhall  charge  any  hofpital  or  the  tenths. 
poffellions  thereof  employed  for  the  relief  of  poor  people,   or  any  Hofpitak  and 

ri      I  *V     Jrrtr  *T        /      UU    ll     \  ""l  fchools  exempted 

Jcbool  or  the  pojjejjions  or  revenues  tbereoj,  VJitb  the  payment  from  g,.^  fr^jts 
of  tenths  or  firjl  fruits.      1  El.  c.  4.   f.  40.  and  tenths. 

15.  By  the  26  H.  8.  c.  17.    Farmers  and  lejfees  of  any  Leflbr  to  pay  firft 
manors,   lordjhips,    lands,   parfonages,    vicarages,   portions  ^fruits  and  tenths^ 
tithes,  or  other  profits  or  commodities  belonging  to  any  arch-  {     no 
bijhop   bijhop   or   other  prelate  or  fpiritual  perfon,    or  fpiri- 

tual  body  corporate  or  politick,  Jhall  be  difcharged  of  firjl  fruits 
and  tenths  \  but  the  lefj'ors  and  owners  Jhall  pay  the  fame. 

1 6.  There  Jhall  be  one  colleclor  or  receiver  of  the  perpetual  CoHeaor  of  th£ 
yearly  tenths,  who  Jhall  he  nominated  and  appointed  by  the  king  tenths, 

by  letters  patents  under  the  great  feal.     3  G.  c.  10.  f.  2. 

And 


2J& 


Where  he  (hall 
keep  his  office, 
and  when  to  at 
tcad  there. 
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And  immediately  after  fuch  nomination  and  appointment ,  and 
btfare  be  takes  upon  him  the  execution  of  bis  office,  he  Jhall  take 
his  corporal  oath  for  the  due  and  faithful  execution  of  his  faid 
cffce.  ^before  feven  or  more  of  the  governors  of  the  bounty  of 
queen  Anne  for  the  augmentation  of  fviall  livings  (as  is  here- 
after mentioned)  in  a  general  court.     Id. 

And  he  frail  likewife  give  fecurity  to  the  faid  corporation  or 
to  fuch  perfon  or  perfons  as  they  in  their  general  court  Jhall 
appoint,  for  his  true  and  jujl  accounting  for  and  payment  of^ 
all  and  every  fum  and  fums  of  money  which  he  Jhall  receive  by 
virtue  of  his  faid  office,  and  for  the  due  and  faithful  execu- 
tion and  difcharge  of  bis  faid  office,  as  the  governors  at  a  ge- 
neral court  at  any  t'mte  before  his  taking  upon  him  the  execution 
of  his  office  Jhall  order  and  direSf.     Id. 

17.  And  he  Jhall  keep  his  office  in  fome  convenient  place 
within  London  or  JVeffminJler  ;  and  Jhall  give  attendance  for 

'  receipt  of  the  tenths,  at  fuch  times  as  the  faid  governors  in  their 
court  jhall  dired,  between  Dec.  25.  and  Ap.  30.  yearly  :  of 
which  times  a)id  place,  due  notice  Jhall  be  given  by  the  go- 
vernors in  the  gazette  yearly  one  week  at  leaf  before  Dec.  25. 
whereof  every  perfon  concerned  Jhall  be  obliged  to  take  notice^ 
without  any  further  notice  by  way  of fummons  demand  or  other- 
wife.      3  G.  c.  10.   f.  2. 

1 8.  By  the  26  H.  8.  c.  3.  The  faid  tenths  are  to  be- 
come due  yearly  at  the  feajl  of  the  nativity  of  our  lord  god* 
i.  9. 

And  by  the  3  G.  c.  10.  If  any  perfon  charged  with  the  pay- 
ment of  tenths  Jhall  not  pay  or  duly  tender  the  fame  yearly  before 
the  lajl  day  of  April  fucceeding  the  feajl  of  the  nativity  where- 
on the  fame  jhall  become  due;  then  upon  certificate  thereof  made 
by  the  collector  or  receiver,  on  or  before  the  firjl  day  of  June 
following,  he  Jhall  be  alloived  upon  his  account  all  fuch  fums 
as  any  perj'ons  again/l  whom  fuch  certificates  Jhall  be  made 
Jliould  or  ought  to  have  paid.  An  I  in  every  fuch  cafe,  the 
treafurer  chancellor  and  barons  of  the  exchequer  Jhall  ijfue  upon 
every  fuch  certificate  fuch  procefs  as  to  them  Jhall  feem  proper 
and  reafonable,  againfi  every  fuch  perfon  againjl  whom  fuch 
certificate  jhall  be  made  bis  executors  or  adminijlrators,  whereby 
the  fame  may  be  truly  levied  and  paid  to  the  faid  colledor  or 
receiver.  And  every  J'um  fo  levied  and  paid  the  collector  or 
receiver  JJoall  bring  to  account,  and  charge  himf elf  therewith  in  . 
his  next  account,      f.  3. 

19.  By  the  26  H.  8.   c.  3.  and  2   iff  2  Ed.  6.  c.  20. 
1  Payment  of  perfons  making  default  in  payment  were  to  be  deprived  of 

tenths.  their  benefice  ;  and  the  reafon  of  this  fevere  penalty  was, 

becaufe  upon  the  reformation  many  clergymen  forupled 
1  and<. 


TTmes  of  pay- 
ment of  the 

tenths. 


Forfeiture  on 
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and  denied  to  pay  thefe  tenths  to  the  king,  being  (as  they 
fuppofed)  a  duty  properly  due  to  the  pope.  Degge  p.  2. 
c.  15. 

But  now  by  the  3  G.  c.  10.  perfons  making  default  of 
payment  jhall  forfeit  double  value  of  the  tenths,     f.  2. 

20.  By  the  26  H.  8.  c  3.   the  bifhops  were  charged  to  Tenths  a  charge 
collect  the  tenths,  and  upon  their  certificate  into  the  ex-  upon  executors, 
chequer  of  non-payment  by  any  incumbent,  proof;  was  to  ^"^^S 
be  iffued  out  of  the  faid  court  againjl  fuch  incumbent,  bis  ex- 
ecutors and  adminijbrators  \   or  for  infujfidency  of  them,  againjl 

the  fucceffors  of  fuch  incumbent :  whereby  the  king  might  be 
truly  anfwered  and  paid.     f.  18. 

And  by  the  27  H.  8.  c.  8.  In  cafes  where  thefuccejfor  Jhall 
be  chargeable  to  the  payment  of  tenths  unpaid  in  the  time  or.  life 
of  his  predeceffor,  he  may  dijlrain  fuch  goods  of  his  predeceffor 
os  jhall  be  upon  the  premiffes,  and  retain  the  fa?ne  till  the  pre- 
deceffor if  he  be  alive,  and  if  he  be  dead  till  his  executors  or 
adminijlrators  Jhall  pay  the  fame  j  and  if  the  fame  jhall  not 
be  paid  in  twelve  days,  then  he  may  caufe  the  goods  to  he 
praijed  by  two  or  three  indifferent  perfons  to  be  fworn  for  the 
fame  ;  and  according  to  the  fame  appraiftng  may  fell  fo  much 
thereof  as  Jhall  pay  the  fame  and  alfo  the  reafonable  cojls  that 
jljall  be  fpent  by  the  occafion  of  diflraining  and  appraifmg  the 
fame ;  and  if  no  fuch  diflrefs  can  be  found,  then  fuch  pre- 
deceffor if  be  be  alive,  and  if  he  be  dead  his  executors  or  ad- 
minijlrators may  be  compelled  to  the  payment  thereof  by  bill  i?i 
chancery,  or  by  aclion  or  plaint  of  debt  at  common  law.     f.  4. 

But  by  the  3  G.  c.  10.  the  bifhops  are  discharged  from 
the  faid  collection  ;  neverthelefs  all  former  ftatutex  for  the 
impofing  charging  affejfmg  and  levying  and  the  true  anfwering 
and  payment  of  the  firjl  fruits  and  tenths,  not  altered  by  the 
faid  Jlatute  of  the  3  G.  /hall  continue  in  force,     f.  4. 

21.  And  by  the  7  Ed.  6.  c.  4.    If  any  promotion  fpi-  Cafe  of  tenths 
ritual  fhould  chance  to  be  or  remain  in  fuch  fort  void,  where  there  is  no 
that  no  incumbent  could  be  conveniently  provided,  the  incurnbent* 
bifhops  were  to  certify  the  fame  fpecially  :   in  which  cafe 

it  is  enacted,  that  the  king  may  levy  and  take  all  the  glebe 
lands  tithes  iffues  or  profits  of  fuch  benefice,  until  he  be  paid 
the  whole  arrearages  of  the  tenths,     f.  4. 

22.  In  cathedral  churches  and  colleges,  every  diflincl  head  Members  of  ca- 
and  member  jljall  pay  according  to  his  own  refpeclive  falary*  *hedr*ls  and  ??• 

'  J  fJ  • 5  J  r  J         /'leges  to  pay  fe- 

and  not  Jor  any  others.     20  tl.  b.  c.  3.   1.  25,  26.  parate. 

23.  The  colleclor  Jhall  give  acquittances  under  his  hand  to  Colleftor  to  give 
the  perfons  paying  the  fame,  which  Jliall  be  a  fufficient  dif-  acquittances. 
charge  ;  for  every  of  ivhich  acquittances  Jhall  be  paid  {the  fum 

of  6d  and  no  more.     3G.  c.  10.  £  2. 

24.  And 
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To  pay  the  24.  And  he  foall  pay  the  fame  yearly  into  the  exchequer ', 

tenths'into  the    ln-fore  0r  on  the  laft  (lay  of  May,      7  Ed.  6.    c.  4.      3  G. 

exchequer.  /  rn     f  J  J    J  J         I  t        3 

C.    10.    1.   2. 

His  eftate  25.  And  filch  collector  and  receiver ;  7;/V  /a;z<sfr  rf«<i  tenement s, 

chargeable.        Jhall  jland  charged  for  the  true  payment  of  fuch  funis  as  he 
Jhall  receive.     34  &  35  H.  8.  c.  2.      13  El.  c.  4.      14  El. 
c.  7.     27  El.  c.  3.      3  G.    c.  10.    f.  2. 
Parting  his  ac-         26.    And  ;/9  <^for  0/"  the  exchequer  Jhall  take  of  any  fuch 
counts.  colleclor  or  receiver  any  reward  for  making  his  account  or  quie- 

tus ejl  in  the  exchequer  ;  on  pain  of  forfeiting  his  office,  and 
making  fine  at  the  kings  will,     26  H.  8.    c.  3.    f.  20.      3 

G.  c  10.  f.  2. 

IV.  Firji  fruits  and  tenths  appropriated  to  the  aug- 
mentation of  fmall  livings. 

Power  to  efta-  I.  By  the  2  &  3  An.  c.  11.    It  Jhall  be  lazvfiul  for  the 

blifh  a  corpora-  queen,  by  her  letters  patents  under  the  great  fieal,  to  incorporate 
thereon"  the  fix&,fuc^  Perfom  as  fa  Jhall  therein  nominate  or  appoint,  to  be  one 
fruits  and  tenths,  body  politick  and  corporate,  to  have  a  common  fealand  perpe- 
tual fucceffion,  and  alfo  at  her  majejlys  will  and  pleafure,  by 
the  fame  or  any  other  letters  patents,  to  grant  limit  or  fettle  to 
or  upon  the  fiaid  corporation  and  their  fucceffors  for  ever,  all 
the  revenue  of  firjl  fridts  and  yearly  perpetual  tenths  of  all 
dignities  offices  benefices  and  promotions  fipiritual,  to  be  applied 
and  difipofed  of  for  the  augmentation  of  the  maintenance  of  fuelr- 
parfons  vicars  curates  and  minijlers  officiating  in  any  church  or 
chapel  zvhere  the  liturgy  and  rites  of  the  church  of  England  as 
now  by  law  ejlablijhed  jhall  be  ufed  and  obfierved ;  with  fuch 
lawful  powers  authorities  directions  limitations  and  appoint- 
ments, and  under  fuch  rules  and  rejlritlions,  and  in  fuch 
manner  and  form  as  Jhall  be  therein  expreffed.     f.  1 . 

But  this  Jhall  not  ajfeel  any  grant  exchange  alienation  or 
incumbrance  heretofore  made  of  or  upon  the  j'aid  revenues  of 
firji  fruits  and  tenths ;  but  the  fame,  during  the  continuance  of 
fuch  grant  exchange  alienation  or  incumbrance,  fliall  remain  in 
fuch  fierce  as  if  this  act  had  not  been  made.     f.  3. 

Power  to  fettle        2-  And  b/  the  faid  ftatute .of^the  2   &  3  An.    C.  IT. 

benetacWs  on  Every  perfion  having  in  his  own  right  any  ejlate  or  inter  ejl  in 
the  faid  corpora-  prfifeffion  reverfxon  or  contingency  in  any  lands,  or  property  in 
any  goods,  Jlmll  have  power  by  deed  inrolled  in  fuch  manner 
and  within  fuch  time  as  is  direcled  by  the  27  H.  8.  c.  16. 
for  inrollment  of  bargains  and  fiales ;  or  by  his  la/l  will  or 
tejlament  in  writing,  to  give  and  grant  to  and  vejl  in  the  fiaid 
corporation  and  their  fnccefiors  all  fuch  his  ejlate  inter eji  cr 

property, 
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property,  or  any  part  thereof,  towards  the  augmentation  of  the 
maintenance  offuch  minijlers  as  aforefaid  officiating  in  fuch  church 
or  chapel  where  the  liturgy  and  rites  of  the  f aid  church  Jhall  befo 
ufed  or  obferved  as  aforefaid,  and  having  no  fettled  competent 
provifion  belonging  to  the  fame  ;  and  to  be  for  that  purpofe  ap- 
plied, according  to  the  direclion  of  the  faid  benefactor  by  fuel?  deed 
or  will;  and  in  default  offuch  direclion,  in  fuch  manner  as  by  her 
majeflys  letters  patents  Jhall  be  appointed  as  aforefaid.  And  fuch 
corporation  and  their  fucceffors  jhall  have  full  capacity  and  abil- 
ity to  pur  chafe  receive  take  hold  and  enjoy  for  the  purpofe  s  afore- 
faid, as  well  from  fuch  perfons  as  Jhall  be  fo  charitably  dif- 
pofed  to  give  the  fame,  as  from  all  other  perfons  as  Jhall  be  wil- 
ling to  fell  or  aliene  to  the  faid  corporation  any  manors  lands  te- 
nements goods  or  chattels,  without  any  licence  or  writ  of  ad  quod 
damnum ;  the  ftatute  of  mortmain,  or  any  other  Jlatute  or  law 
noHvithJlanding-——~-But  this  not  to  enable  any  per f on  within 
age,  or  of  non-fane  memory,  or  woman  covert  (without  her  huf- 
band),  to  make  any  fuch  alienation,     f.  4,  5. 

But  by  the  9  G.  2.  c.  36.  From  and  after  fun.  24. 
1736,  no  manors  lands  tenements  rents  advowfons  or  other 
hereditaments  corporeal  or  incorporeal,  nor  any  fum  of  money 
goods  chattels  flocks  in  the  pub  lick  funds  fecurities  for  money  or 
any  other  perfonal  eflate,  to  be  laid  out  or  difpofed  of  in  the  pur- 
chafe  of  any  lands  tenements  or  hereditaments,  Jhall  be  given 
granted  aliened  limited  releafed  transferred  ajfigned  or  appointed 
or  any  ways  conveyed  or  fettled  to  or  upon  any  perfon  body  poli- 
■  tick  or  corporate  or  otherwife,  for  any  ejlate  or  interejl  what- 
foever,  or  any  ways  charged  or  incumbred  by  any  perfon,  in  trufl 
or  for  the  bene  ft  of  any  charitable  ufes ;  unlefs  fuch  gift  con- 
veyance appointment  or  fettlement  of  fuch  lands  tenements  or 
hereditaments  fums  of  money  or  perfonal  eflate  (other  than  flocks 
in  the  puklick  funds )  be  and  be  made  by  deed  indented  Jealed 
and  delivered  in  the  prefence  of  two  or  more  credible  witneffes, 
twelve  kalendar  months  at  leajl  before  the  death  of  fuch  donor 
or  grantor,  and  be  inrolled  in  the  chancery  within  fix  kalendar 
months  next  after  the  execution  thereof;  and  unlefs  fuch  flocks 
be  transferred  in  the  publick .books  ufually  kept  for  the  transfer 
of  flocks,  fix  kalendar  months  at  leafl  before  the  death  of  fuch 
donor  or  grantor  ;  and  unlefs  the  fame  be  made  to  take  eJfecJ 
in  poffefjion  for  the  charitable  ufe  intended,  immediately  from  the 
making  thereof,  and  be  without  any  pozver  of  revocation  refer- 
vation  trufl  condition  limitation  claufe  or  agreement  whatfoever^ 
for  the  benefit  of  the  donor  or  grantor  or  of  any  perfon  claim- 
ing under  him.     {.    i. 

3.     In  purfuance  whereof,  the  queen  by  letters  patents,  Letters  patents 
bearing  date  Nov.  3.  in  the  third  year  of  her  reign,  in-  oi  incorporation. 
2  corporated 
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and  goverment  of  the 

of  j    and  receiving,  acce  -nd  mar.  c  faid 

::    :     ies  ;   and  ::  rther 

gifts  and  bean  s  given  t  t  the 

;    rpofes  aforefaid  :    which  being  approved  altered   c:  ..- 
mere;:    by  t    ; crown,  and   :':   fignified   am 
feal,'  to  be  the  rides  wherebv  the  governors  fhall  manage 
the  faid  revenue,   and    6ich  other  gifts   and  benevo.; 
e  donors  (hall  not  particularly  dire£t  the  a 
cat: ;  D . 

And  :  hat  they  fhal]  inform  themfelves  of 
value  of  the  ma::  :h  p.arfon 

rate  and  minifter  officiatir  ■  fuch  church   ; 

as  afcrefii    .  :ot  whom  a  maintenance  of  the  yeai 

of 
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of  80 1  is  not  fufficiently  provided  ;  and  the  diftances  of 
fuch  churches  and  chapels  from  London ;  and  which  of 
them  are  in  towns  corporate  or  market  tov/ns,  and  which 
not  j  and  how  they  are  fupplied  with  preaching  mini- 
fters  ;  and  where  the  incumbents  have  more  than  one 
living. 

And  that  they  fhall  have  a  fecretary  and  treafurer  and 
fuch  inferior  officers  fubftitutes  and  fervants  as  they  fhall 
think  fit;  to  be  chofen  by  a  majority  of  votes  at  a  gene- 
ral court,  and  to  continue  during  the  pleafure  of  the  faid 
governors :  The  fecretary  and  treafurer  to  be  firft  fworn 
at  a  general  court,  for  the  due  and  faithful  execution  of 
their  offices  ;  and  the  treafurer  to  give  fecurity  for  his 
faithful  accounting  for  the  monies  he  fhall  receive  by  vir- 
tue of  the  faid  office. 

And  with  power  to  admit  into  their  faid  corporation 
all  fuch  perfons  who  fhall  be  pioufly  difpofed  to  contri- 
bute towards  fuch  augmentation  as  the  faid  governors  in 
a  general  court  fhall  think  fit. 

And  that  they  fhall  caufe  to  be  entred  in  a  book  to  be  kept 
for  that  purpofe,  the  names  of  all  the  contributors  with 
their  feveral  contributions ;  to  the  end  a  perpetual  me- 
morial may  be  had  thereof,  and  whereby  the  treafurer 
may  be  charged  with  the  more  certainty  in  his  account. 

And  by  the  1  G.  ft.  2.  c.  10.  The  courts  and  commit- 
tees of  the  faid  governors  Jhall  have  power  to  admini/ier  an  „alh 
to  fuch  perfons  as  fhall  give  them  information  or  be  examined 
concerning  any  thing  relating  to  the  execution  of  their  trufl. 
f.   19. 

4.  And  in  purfuance  of  the  faid  letters  patents,  the  fol-  Rujf.sn; 
lowing  rules  and  orders  have  been  eftablifhed  :    viz.  ance  of  the  faid 

(1)  That  the  augmentations  to  be  made  by  the  faLd  letters  patents, 
corporation  fhall  be  by  the  way  of  purchafe,  and  not  by 

the  way  of  penfion. 

(2)  That  the  ftated  fum  to  be  allowed  to  each  curs 
fhich  fhall  be  augmented  be  200 1  to  be  invefted  in  a 

irehafe,  at  the  expence  of  the  corporation. 

(3)  That  as  foon  as  all  the  cures  not  exceeding  10  1 
ber  annum,  which  are  fitly  qualified,  fhall  have  received 
jur  bounty  of  200  1 ;  the  governors  fhall  then  proceed  to 
lugment  thofe  cures  that  do  not  exceed  20 1  per  annum  ; 

id  fhall  augment  no  other  till  thofe  have  all  received 

lr  bounty  of  200 1 :  except  in  the  cafes,  and  according 

the  limitations  hereafter  named.     And  that  from  ami 

ifter  fuch  time  as  all  the  cures  not  exceeding  10  1  a  year, 

which  are  fitly  qualified,  fnall  have  received  our  bounty 
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of  200 1;  the  like  rules,  orders,  and  directions  (hall  be 
from  thenceforth  by  the  governors  obferved  and  kept,  in 
relation  to  cures  not  exceeding  20 1  a  year,  as  are  now  in 
force  and  ought  to  be  by  them  obferved  and  kept,  in  re- 
lation to  cures  not  exceeding  io  1   a  year. 

(4)  That  in  order  to  encourage  benefactions  from  o- 
thers,  and  thereby  the  fooner  to  compleat  the  good  in- 
tended by  our  bounty  ;  the  governors  may  give  the  fum 
of  200  1  to  cures  not  exceeding  45  1  a  year,  where  any 
perfons  will  give  the  fame  or  a  greater  fum,  or  the  value 
thereof,  in  lands,  tithes,  or  rent  charges. 

(5)  That  the  governors  fhall  every  year,  between 
Chriftmas  and  Eafter,  caufe  the  account  of  what  money 
they  have  to  diftribute  that  year  to  be  audited  ;  and  when 
they  know  the  fum,  publick  notice  fhall  be  given  in  the 
gazette  or  fuch  other  way  as  fhall  be  judged  proper,  that 
they  have  fuch  a  fum  to  diftribute  in  fo  many  fhares,  and 
that  they  will  be  ready  to  apply  thofe  (hares  to  fuch  cures 
as  want  the  fame  and  are  by  the  rules  of  the  corporation 
qualified  to  receive  them,  where  any  perfons  will  add  the 
like  or  greater  fum  to  it  or  the  value  in  lands  or  tythes, 
for  any  fuch  particular  cure. 

(6)  That  if  feveral  benefactors  offer  themfelves,  the 
governors  fhall  firft  comply  with  thofe  that  offer  moll. 

(7)  Where  the  fums  offered  by  other  benefactors  are 
equal,  the  governors  fhall  always  prefer  the  poorer  liv- 
ing. 

(8)  Where  the  cures  to  be  augmented  are  of  equal 
value,  and  the  benefactions  offered  by  others  are  equal  j 
there  they  fhall  be  preferred,  that  firft  offer. 

(9)  Provided  neverthelefs,  that  the  preference  fhall  be 
fo  far  given  to  cures  not  exceeding  20 1  a  year  j  that  the 
governors  fhall  not  apply  above  one  third  part  of  the 
money  they  have  to  diftribute  that  year,  to  cures  exceed* 
ing  that  value. 

(10)  Where  the  governors  have  expected  till  Michael- 
mas what  benefactors  will  offer  themfelves,  then  no  more 
propofals  fhall  be  received  for  that  year;  but  if  any  mo- 
ney remain  after  that  to  be  difpofed  of,  in  the  firft  place 
two  or  more  of  the  cures  in  the  gift  of  the  crown,  not 
exceeding  10  1  a  year,  fhall  be  chofen  by  lot,  to  be  aug- 
mented preferably  to  all  others ;  the  precife  number  of 
thefe  to  be  fettled  by  a  general  court,  when  an  exact  lift 
of  them  fhall  be  brought  in  to  the  governors. 

(11)  As  for  what  fhall  remain  of  the  money  to  be  dif- 
pofed of  after  that,  a  lift  fhall  be  taken  of  all  the  cures 

in 
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in  the  church  of  England  not  exceeding  10 1  a  year; 
and  fo  many  of  them  be  chofen  by  lot,  as  there  fhall 
remain  fums  of  200  1  for  their  augmentation. 

(12)  Provided,  that  when  all  the  cures  not  exceeding 
20 1  a  year,  which  are  fitly  qualified,  mall  be  fo  aug- 
mented 5  the  governors  mall  then  proceed  to  augment 
thofe  of  greater  value,  according  to  fuch  rules,  as  fhall 
at  any  time  hereafter  be  propofed  by  them,  and  approved 
by  us,  our  heirs  or  fucceflbrs,  under  our  or  their  fign  ma- 
nual. 

(13)  That  all  charitable  gifts,  in  real  or  perfonal  ef- 
tates,  made  to  the  corporation,  fhall  be  ftricTbly  applied  ac-r 
cording  to  the  particular  direction  of  the  donor  or  donors 
thereof,  where  the  donor  fhall  give  particular  direction 
for  the  difpofition  thereof:  and  where  the  gift  fhall  be 
generally  to  the  corporation,  without  any  fuch  particular 
direction,  the  fame  fhall  be  applied  as  the  reft  of  the  fund 
or  flock  of  the  co  rporation  is  to  be  applied. 

(14)  That  a  book  fhall  be  kept,  wherein  fhall  be  en- 
tred  all  the  fubfcriptions,  contributions,  gifts,  devifes  or 
appointments,  made  or  given,  of  any  monies,  or  of  any 
real  or  perfonal  eftate  whatfoever,  to  the  charity  men- 
tioned in  the  charter,  and  the  names  of  the  donors  there^ 
of,  with  the  particulars  of  the  matters  fo  giyen ;  the 
fame  book  to  be  kept  by  the  fecretary  of  the  corpora- 
tion. 

(15)  That  a  memorial  of  the  benefactions  and  aug- 
mentations made  to  each  cure  fhall,  at  the  charge  of  the 
corporation  be  fet  up  in  writing  on  a  ftone  to  be  fixed  in 
the  church  of  the  cure  fo  to  be  increafed.;  there  to  re- 
main in  perpetual  memory  thereof. 

(16)  When  the  treafurer  fhall  have  received  any  fum 
of  money  for  the  ufe  of  the  corporation ;  he  fhall,  at  the 
next  general  court  to  be  holden  after  fuch  receipt,  lay  an 
account  thereof  before  the  governors  :  who  may  order 
and  direct  the  fame  to  be  placed  out,  for  the  improvement 
thereof,  upon  fome  publick  fund  or  other  fecurity,  till 
they  have  an  opportunity  of  laying  it  out  in  proper  pur- 
chafes,  for  the  augmentation  of  cures.  > 

(17)  That  the  treafurer  do  account  annually  before 
fuch  a  committee  of  the  governors,  as  fha'l  be  appointed 
by  a  general  court  of  the  faid  corporation  ;  who  fhall 
audit  and  flate  the  fame :  and  the  faid  account  mall  be 
entred  in  a  book  to  be  kept  for  that  pupofe,  and  fhall  be 
laid  before  the  next  general  court  after  fuch  flating.  j  the 
fame  to  be  there  re-examined  and  determined. 

R  2  '  (18)  The 
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(18)  The  perfons  whofe  cures  fhall  be  augmented', 
{hall  pay  no  manner  of  fee  or  gratification  to  any  of  the 
officers  or  fervants  of  this  corporation. 

And  by  the  i  G.  ft.  2.  c.  10.  it  is  ena&ed,  that  all 
fuch  rules  and  orders  as  Jhall  from  time  to  time  be  by  the  go- 
vernors agreed  upon  prepared  and  propofed  to  the  king,  accord- 
ing to  the  true  intent  of  the  f aid  letters  patent  and  by  him  ap- 
proved under  his  fign  manual,  Jhall  be  as  good  as  if  they  were 
e/iablijhed  under  the  great  feal.  f.  3. 
Afcertaning  the      -    By  the  5  jn^   t  2,     A\\  benefices,  with  cure  of 

valuation  of  liv-        •<  J  J  ,■  ,  t  •  ji  i  c 

ings  to  be  aug-  fouls,  not  exceeding  the  clear  improved  yearly  value  of 
suited,  50  1.  (as  hath  been  faid)  are  difcharged  from  firft  fruits 

and  tenths ;  and  the  bifhops  and  guardians  of  the  fpiri- 
tualties  fede  vacante  were  to  inform  themfelves  of  the  va- 
lues of  all  fuch  benefices. 

And  by  the  1  G.  ft.  2.  c.  10.  The  bijhops  of  every  dio- 
ceje,  and  the  guardians  of  the  fpiritualties  fede  vacante ,  are 
impoivered  and  required  from  time  to  time  as  they  Jhall  Jee  oc- 
tafwn,  as  well  by  the  oath  of  two  or  more  witneffes  (which  they 
or  others  commijfioned  by  them  under  their  hands  and  feals  are 
impowed  to  adminijler)  as  by  all  other  lawful  ways  and  means, 
to  inform  themfelves  of  the  clear  improved  yearly  value  of  every 
benefice  with  cure  of  J'ouls,  living,  and  curacy  within  their  fe- 
deral diocefes,  or  within  any  peculiars  or  places  of  exempt  ju- 
rifdiclion  within  the  limits  of  their  refpetlive  diocefes,  or  ad- 
joining and  contiguous  thereunto,  altho'  the  fame  be  exempt  from 
the  jurifdiSlion  of  any  bijhop  in  other  cafes,  and  how  fuch  year- 
ly values  arife,  with  the  other  circumfances  thereof  \  and  the 
fame,  or  fuch  of  them  whereof  they  Jhall  have  fully  informed 
themfelves,  from  time  to  time,  with  all  convenient  fpeed  to  cer- 
tify under  their  hands  and  feals,  or  feals  of  their  refpetlive  of- 
fices, to  the  governors  of  the  bounty,     f.    1 . 

Provided,  that  where  by  certificates  returned  into  the  ex- 
chequer by  the  5  An.  c.  24.  the  yearly  value  of  any  livings  not 
exceeding  the  clear  yearly  value  of  jjo  1  are  particularly  and 
duly  expreffed  and  fpecified,  Juch  certificates  Jhall  afcertain  the 
yearly  value  of  fuch  livings  in  order  to  their  being  augmented; 
and  no  new  or  different  valuation  thereof  Jhall  be  returned  to  the 
Jaid  governors  by  this  a£f.  1.  2. 
Agreement  whh       6.  All  agreements  with  benefactors,  with  the  confent  and 

benefa«9ors  for    approbation  of  the  governors,  touching  the  patronage  or  right  of 
the  nomination.  /? -     ■    ,       J  b.       .         9  ,    ,        6        /,  6         ,    ?     ./ 

prejentation  or  nomination  to  juch  augmented  cure,  made  Jor  the 

benefit  of  fuch  benefaclor  his  heirs  or  fucceffors,  by  the  king  un- 
der his  fign  manual,  or  by  any  bodies  politick  or  corporate,  or 
by  any  per  Jon  of  the  age  of  twenty  one  years  having  an  eflate  of 
inheriience  in  fee  funple  or  fee  tail  in  his  own  right  or  in  the 

right 
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right  of  his  church  or  of  his  wife  or  jointly  ivith  his  wife  made 
before  coverture  or  after,  or  having  an  cjlate  for  life  or  for 
years  determinable  upon  his  own  life  with  remainder  in  fee  Jim- 
pie  or  fee  tail  to  any  ijfue  of  his  own  body,  in  fuch  patronage  or 
right  of  prefentation  or  nomination  in  poffeffon  reverfion  or  re- 
mainder, f)all  be  good  and  effeclual  in  the  law  ;  and  the  ad- 
vowfon  patronage  and  right  of  prefentation  and  nomination  to  * 

fuch  augmented  churches  and  chapels  Jhall  be  vejled  in  fuch  be- 
nefaclors their  heirs  and  fuccejj'ors,  or  the  faid  bodies  politick 
and  corporate  and  their  fuccejjors,  or  the  faid  refpeclive  perfons 
as  aforefaid,  as  fully  as  if  the  fame  had  been  granted  by  the 
king  under  his  great  feal,  and  as  if  fuch  bodies  politick  or  cor-  ) 

par  ate  had  been  free  from  any  rejlraint,  and  as  if  fuch  other 
perfons  fo  agreeing  had  been  fole  feized  in  their  own  right  of 
fuch  advowfon  patronage  right  of  prefentation  and  nomination 
in  fee  fimple,  and  had  granted  the  fame  to  fuch  benefaclors  their 
heirs  and  fucceffors  refpetlively  according  to  fuch  agreements,  i 
G.  ft.  2.  c  10.    f.  8. 

Andjhe  agreements  of  guardians  on  the  behalf  of  infants  or 
idiots,  Jhall  be  effeclual  as  if  the  faid  infants  or  idiots  had  been 
of  full  age  and  of  found  mind,  and  had  themf elves  entred  into 
fuch  agreements,     f.  9.  _ 

Bat  in  cafe  of  fuch  agreejnent  by  any  parfon  or  vicar,  the 
fame  pall  be  with  the  confent  and  approbation  of  his  patron  and 
ordinary,     f.   io» 

And  in  cafe  of  fuch  agreement  made  by  any  p  erf  on  fized  in 
right  of  his  wife,  the  wife  Jhall  be  a  party  to  the  agreement, 
andfeal  and  execute  the  fame.     f.    11. 

And  fuch  agreements  with  benefaclors  fo  made  as  aforefaid, 
Jhall  be  as,  effeclual  for  the  fupplying  cures  vacant  at  the  time  of 
fuch  augmentation  made  or  propofed,  as  for  the  advowfon  or  no- 
mination to  future,  vacancies.,    f.    12. 

7,  And  ivhere  it  Jhall  fall  to  the  lot  of  any  donative,  cura-  Agreement  with 
cy*  or  chapelry  to  receive  an  augmentation,    according  to   the  ^TS  for  a  q\. 
rules  ejlablijhed  or  to  be  ejlablijjjed ;    it  Jhall  be  lawful  for  the  pend,  in  cafe  of 
governors,  before  they  make  the  augmentation,  to  treat  and  agree  augmentation  by 
with  the  patron  of  any  donative,  impropriator  of  any  reclory 
impropriated  without  endowment  of  any  vicarage,  or  parjhi  or 
vicar  of  any  mother  church,  for  a  perpetual  yearly  or  other  pay- 
ment or  allowance  to  the  minijler  or  curate  of  fuch  augmented 
donative  curacy  or  chapelry  and  his  fuccejj'ors,  and  for  charg- 
ing with  and  fubjecling  the  impropriate  reclory  or   the  mother '      , 
church  or  vicarage  thereunto,  in  fuch  ?nanner  and  with  fuch  re-> 
medies  as  Jhall  be  thought  ft :    And  fuch  agreements  made  with 
fhe  king  under  his  fign  manual,  or  with  any  bodies  politick  or 
forporate,  or  any  other  perfon  having  any  ejlate  or  hit  ere  ft  in 
R  3  />##<"* 
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foffejjion  rrocrfton  or  remainder  in  any  fuch  impropriate  rectory  in 
bis  own  right  or  in  the  right  of  bis  church  or  of  his  wife,  or  with 
the  guardian  of  any  pcrfon  having  fuch  ejlatc  or  inter  ejl,  or 
with  any  parfon  or  vicar  of  any  mother  church,  Jhall  be  as  effec- 
tual with  refped  to  fuch  charges,  as  agreements  made  with  the 
king  or  with  the  fame  perfons  or  bodies  politick  or  corporate 
touching  the  patronage  or  right  ofprefentation  or  nomination.  And 
if  fuch  impropriator  other  than  the  king,  and  fuch  parfon  or 
vicar,  will  not  or  Jhall  not  make  fuch  agreement  with  the  faid 
governors ;   the  faid  governors  may  refufe  fuch  augmentation, 
and  apply  the  money  arifmg  from  the  bounty  which  ought  to  have 
been  employed  therein,  for  augmenting  fome  other  cure  according 
to  the  rules  then  in  force,      f.    16. 
Capacity  of  mi-        8.   And  ubereas  the.  augmentation  is  intended  for  the  mainte- 
nifterstorrceiv-  nonce^  noi  g;,jy  0f  parfons  dnd  vicars,  but  alfo  of  curates,  and 
tationf  other  mhiijlers  officiating  in  churches  or  chapels  ;    therefore,  for 

ihe  preventing  of  all  doubts  touching  the  capacity  of  fuch  mini- 
fler s  zvho  are  to  receive  the  benefit  of  fuch  augmentation,  it  is 
enatlcd,  that  when  any  part  or  portion  of  the  firjl  fruits  or 
tenths  Jhall  be  annually  or  otherwife  applied  or  difpofed  of  to- 
wards the  maintenance  of  any  rninijler  officiating  in  any  church 
or  chapel  as  aforefaid,  fuch  part  or  portion  Jhall  from  thence- 
forth for  ever  be  in  ihe  like  manner  continued  to  the  minifler 
from  time  to  time  fo  officiating  in  the  fame  church  or  chapeh 
and  every  fuch  minifler  tuhether  parfon  vicar  curate  or  other 
minifhr  for  ihe  time  being,  fo  officiating  in  fuch  church  or  cha- 
pel, Jhall  ejijoy  the  fame  for  ever.     5  An.   c.  24.     f.  4. 
Augmentation  of      ^  ^nd  to  xhz  end  that  churches  and  chapels  may  at 
benefices  vacant.  aj j  tjmes  ke  capable  of  receiving  augmentations  ;    if  the 
governors  Jhall,  by  any  deed  or  injlrument  in  writing  under  their 
common  feal,  allot  or  apply  to  any  church  or  chapel  any  lands 
tithes  or  hereditaments  arifmg  fro?n  the  faid  bounty  or  from  pri- 
vate contribution  or  benefaction,  and  Jhall  declare  that  the  fame 
Jhall  be  for  ever  annexed  to  fuch  church  or  chapel;    then  fuch 
lands  tithes  and  hereditaments  foall from  thenceforth  be  held  and 
enjoyed,  and  go  in  fucafijion  zuith  fuch  church  and  chapel  for 
ever  :    And  juch  augmentation  fo  made  Jhall  be  good  and  effec- 
tual to  all  intents  and  purpofes,  whether  fuch  church  or  chapel 
for  ■which  fuch  augmentation  is  intended  be  then  full  or  vacant 
of  an  incumbent  or  minifler ;   provided  fuch  deed  or  injlrument 
be  inrolled  in  the  chancery,  within  fix  months  after  the    day 
cf  the  date  thereof      1  G.  ft.  2.   c.  10.   f.  21. 
_     .      '     ■  10.  And  all  churches  curacies  or  chapels  which  foall  be  aug- 

inented  ftall  be   merited  by  the  governors  of  the  bounty,  Jhall  be  from  ihe  time  of 
perpetual  cures.  fuc}}  augmentation  perpetual  cures  and  benefices  ',   and  the  mini- 
jlers  duly  nominated  and  licenfed  thereunto,  and  their  fuccejfors 

refpeclively 
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refpectively ',  yftrf//  £*  *#  law  bodies  politick  and  corporate,  and 
/hall  have  perpetual  fuccejjion  by  fuch  name  and  names  as  in  the 
grant  of  fuch  augmentation  jhall  be  mentioned,  and  Jhall  have  a 
legal  capacity,  and  be  enabled  to  take  in  perpetuity  to  them  and 
their  fucceffors  all  fuch  lands  tenements  tithes  and  hereditaments 
as  jhall  be  granted  unto  or  pur  chafed  for  them  refpectively  by  the 
faid  governors,  or  other  pcrfons  contributing  with  the  faid  go- 
vernors as  benefactors.  And  the  impropriators  or  patrons  of 
any  augmented  churches  or  donatives  for  the  time  being  and 
their  heirs,  and  the  rectors  and  vicars  of  the  mother  churches 
zvhereto  any  fuch  augmented  curacy  or  chapol  doth  appertain  and 
their  fucceffors,  Jhall  be  utterly  excluded  from  having  or  receiving 
directly  or  indirectly  any  profit  or  benefit  by  fuch  augmentation, 
and  Jhall  pay  and  allow  to  the  minijlers  officiating  in  any  fuch 
augmented  church  and  chapel  refpectively  fuch  annual  and  other 
penfions  falaries  and  allowances  which  by  ancient  cuftom  or 
vtherwife.  of  right  and  not  of  bounty  ought  to  be  by  them  refpec- 
tively paid  and  allowed,  and  which  they  might  by  due  courfe  of 
law  before  the  making  of  this  act  have  been  compelled  to  pay  or 
allow,  and  fuch  other  yearly  fum  or  allowance  as  fiiall  be  agreed 
upon  ( if  any  Jhall  be)  between  the  faid  governors  and  fuch  pa- 
tron or  impropriator  upon  making  the  augmentation  ;  and  the 
fame  Jhall  be  perfectly  vejled  in  the  minijlers  officiating  in  fuch 
augmented  church  or  chapel  refpectively,  and  their  fucceffors.  1 
G.  ft.  2.  c.  10.    f.  4. 

Provided,  that  no  fuch  rector  or  vicar  of  fuch  mother  church, 
or  any  other  ecclefiajlical  per f on,  having  cure  of  fouls  within  the 
parijh  or  place  where  fuch  augmented  church  or  chapel  Jhall  be 
fituate,  Jhall  hereby  be  devefled  or  difcharged  from  the  fame ;  but 
the  cure  of  fouls,  with  all  other  parochial  rites  and  duties  (fuch  , 
augmentation  and  allowances  to  the  augmented  church  or  chapel 
as  aforefaid  only  excepted)  Jhall  remain  in  the  fame  Jlate  plight 
and  manner  as  before  the  making  of  this  act.     f.   5. 

II.  And  if  j'uch  augmented  cures  be  fujfered  to  remain  void  And  lapfe  there 
for  fix  months,  without  a  nomination  within  that  time  of  a  fit  oi  may  incur. 
perfon  to  ferve  the  fame  (by  the  per  Jon  having  right  of  nomi- 
nation) to  be  licenfedfor  that  purpofe  ;  the  fame  fiiall  lapje  to 
the  bijhop  or  other  ordinary,  and  from  him  to  the  metropolitan, 
:and  from  the  metropolitan  to  the  crown,  according  to  the  courfe 
of  law  ufed  in  cafes  of  prefentative  livings :  and  the  right  of 
nomination  to  fuch  augmented  cure  may  be  granted  or  recovered, 
and  the  incumbency  thereof  Jhall  ceafe  and  be  determined,  in  like 
manner  as  in  a  vicarage  prefentative.  1  G.  ft.  2.  c.  16. 
X  6. 

Provided,  that  if  the  perfon  intitled  to  nominate  in 'fuch 

augmented  care  Jhall  fujfer  lapfe  to  incur ,  but  Jhall  nominate 

K  4.  bfore 
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before  advantage  taken  thereof;    fuel?  nomination  Jfjall  be  as  ef- 
fectual as   if  made  within  fix  months,  altho'  fo  much  time  be 
elapfed  as  that  the  title  of  lapfe  be  vejled  in  the  crown,     f.  7, 
Donative*  how  I2,   All  donatives  exempt  fr om  ecclefiajlical  jurijdiflidn,  and 

•fleeted  by  the     augmented  by  virtue  of  the  powers  given  by  this  ail,  Jhall  be 
augmentation.    fu),ject  to  t])e  vifitation  and  jurifdiction  of  the  bijhop  of  the  dio- 
cefe.    1  G.  ft.  2.  c.  10.     f.    14. 

But  no.  donative  jhall  be  augfnented  zvithout  the  confent  of 

the  patron  in  writing  under  his  hand  and  feal.      f.  15. 

Exchanging  of         1 3.   It  Jhall  be  lawful,  with  the  concurrence  of  the  governors, 

lands  fettled  by  an/^  tj}e  incumbent^  patron,   and  ordinary  of  any  augmented 

tl0Iit  living  or  cure,  to  exchange  all  or  any  part  of  the  ejlate  fettled 

for  the  augmentation  thereof,  for  any  other  ejlate  in  lands  or 

tithes,  of  equal  or  greater  value,  to  be  conveyed  to  the  fame  ufes. 

I  G.  ft.  2.  c  10.  f.  13. 

14.  By  the  1  G.  ft.  2.  c.  10.     All  the   augmentations 
kept  of  aH  mat-  certificates  agreements  and  exchanges  to  be  made  by  virtue  of  this 
ters  relating  to     act,  Jfjall  be  carefully  examined  and  entred  in  a  book  to  be  pro- 
the  augmenta-     vided  and  kept  by  the  governors  for  that  purpofe  :    which  faid 
entries  being  approved  at  a  court  of  the  faid  governors,  and  at- 
tejled  by  the  governors  then  prefent,  (hall  be  taken  to  be  as  re- 
cords ;   and  the  true  copies  thereof,  or  of  the  faid  entries,  being 
proved  by  one  zvitnefs,  Jhall  be  fufficient  evidence  in  law  touch- 
ing the  matters  contained  therein  or  relating  thereto,     f.   20. 

The  number  of  livings  capable  of  augmentation  hath 
been  certified  as  follows  ;  1071  livings  not  exceeding  iol 
a  year,  which  may  be  augmented  (by  the  bounty  alone) 
fix  times,  purfuant  to  the  prefent  rules  of  the  governors, 
which  will  make  6426  augmentations;  1467  livings 
above  10 1  and  not  exceeding  20 1  a  year,  may  be  aug^- 
mented  four  times  each,  which  will  make  5868  augmen- 
tations ;  1 1 26  livings  above  20 1  and  not  exceedings  30 1 
a  year,  may  be  augmented  three  times  each,  which  will 
make  3378  augmentations;  1049  livings  above  30  1  and 
not  exceeding  40  1  a  year,  may  be  augmented  twice  each, 
which  will  make  2098  augmentations  ;  884  livings  above 
40 1  and  not  exceeding  50  1  a  year,  may  be  each  once 
augmented,  which  will  make  884  augmentations.  So 
that  in  the  whole  there  are  5597  livings  certified  under 
50  1  a  year,  which  will  require  (by  the  bounty  alone) 
18654  augmentations,  before  they  will  be  advanced  to 
50  1  a  year  each.  And  thereupon,  computing  the  clear 
amount  of  the  bounty  to  make  fifty  five  augmentations 
yearly,  it  will  be  339  years  from  the  year  1714  (which 
¥vras  the  firft  year  in  which  any  augmentations  were  made*) 

before 
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before  all  the  faid  livings  can  exceed  50 1  a  year.  And 
if  it  be  computed,  that  half  of  fuch  augmentations  may 
be  made  in  conjunction  with  other  benefactors  (which  is 
improbable)  it  will  require  226  years  befpre  all  the  livings 
already  certified  will  exceed  50  1  a  year. 

The  form  of  a  deed  of  gift  of  money,  to  be  executed  by 
the  donor  ;  as  the  fame  hath  been  fettled,  and  gene- 
rally ufed,  fince  the  mortmain  act  of  the  9  G.  2.  c. 
36. 


T 


HIS  INDENTURE  made  the day  of 


in  the  year  of  our  lord Between  A.  B.  of  C.  in 

the  county  of  D '.  of  the  one  part ;   and  the  governors 

of  the  bounty  of  queen  Anne  for  the  augmentation  of  the  main- 
tenance of  the  -poor  clergy,  of  the  other  part ;  Witneffeth  that 
the  faid  A.  B.  hath  given  and  granted \  and  by  thefe  prefents 
doth  give  and  grant,  unto  the  faid  governors ;  the  fum  of  - 
to  be  by  them  difpofed  of  and  laid  out,  for  a  perpetual  augmen- 
tation of  the  [vicarage]  of  E.  in  the  county  of  F.  and  diocefe 
ofG.  purfuant  to  the  rules  and  orders  made  and  eflablijhed  un- 
der the  great  feal  of  Great  Britain  for  the  difpofition  of  the 
faid  bounty.  Which  faid  fum  of  ■  — —  the  faid  A.  B., 
doth  hereby  covenant  and  promife  to  and  with  the  faid  governors ■, 
to  pay  forthwith  into  the  revenue  of  the  faid  governors,  to  take 
effect  in  poffeffion  for  the  ufe  and  purpofe  aforefaid,  immediately 
from  the  making  hereof     In  tvitnefs  &c. 

Note,  this  deed  muft  be  ingrofled  upon  a  five  fhilling 
ftamp ;  and  when  executed,  muft  be  acknowledged  by 
the  donor,  before  a  matter,  or  mafter  extraordinary,  in 
chancery  j  and  afterwards  inrolled  in  chancery.  And  if 
the  donor  dies  within  12  calendar  months  after  the  exe- 
cution of  fuch  deed,  the  gift  will  be  void. — Nor  is  any 
living  capable  (by  the  prefent  rules)  of  being  augmented, 

which  exceeds  45  1  a  year. The  money  given,muft  be 

actually  paid  into  the  governors  hands,  as  foon  as  may  be 
after  the  execution  of  fuch  deed  of  gift. 

Where  any  augmentation  is  intended  with  lands  or 
tithes ;  fuch  lands  or  tithes  muft  be  immediately  con- 
veyed, by  deed  of  bargain  and  fale,  to  be  executed  in 
mariner  aforefaid,  and  inrolled  in  chancery,  according  to 
the  faid  act. 


Form 
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Form  of  an  inftrumcnt,  now  ufually  executed  by  the  go- 
vernors, when  any  benefactor  defires  it. 

HE  RE  AS  A.  B.    of   C.    in  the    county   of  D. 
■.,  hath  by  his  deed  indented,    bearing   date  the 

•  day  of »  laji  pajl,  and  duly  attejled  and  inrolled 

in  his  maiejlys  high  court  of  chancery,  given  and  granted  un- 
to the  governors  of  the  bounty  of  queen  Anne  for  the  augmen- 
tation of  the  maintenance  of  the  poor  clergy,  the  fum  of  ioo\, 
for  the  augmentation  of  the  [vicarage]  of  E.  in  the  county  of 
F.  and  diocefe  of  G.  Now  the  faid  governors  do  hereby  pro- 
7H ife,  to  give  the  fum  of  200  1  out  of  their  revenue,  to  be 
added  thereto :  the  whole  to  be  difpofed  of,  and  laid  out,  for 
the  perpetual  augmentation  of  the  faid  [vicarage]  of  E.  pur- 
fuant  to  the  rules  and  orders  made  and  ejiablijljed  under  the 
great  feal  of  Great  Britain,  for  the  diflribution  of  the  faid 
bounty.  Provided  alway  that  the  faid  gift  and  grant  be  made 
compleat  and  effectual,  according  to  the  ftatute  made  in  the  ninth 
year  of  the  feign  of  his  late  majejiy  king  George  the  fecond,  in- 
titled,  An  a£t  to  reftrain  the  difpofition  of  lands,  where- 
by the  fame  become  unalienable.  In  witnefs  whereof,  the 
faid  governors  have  caufed  their  common  feal  to  be  hereunto 
affixed  this  -   •  ■■  day  of  — — - — -  in   the  year   of  our  lord 


3font. 

j.  AT  firfi  baptifm  was  adminiflred  publickly,  as  oc- 
.  jt\.  cafion  ferved,  by  rivers :  afterwards  the  bap- 
tlilery  was  built  at  the  entrance"  of  the  church,  or  very 
near  it ;  which  had  a  large  bafon  in  it,  that  held  the 
perfons  to  be  baptized,  and  they  went  down  by  fteps  in- 
to it.  Afterwards,  when  immerfion  came  to  be  difufed 
fonts  were  fet  up  at  the  entrance  of  churches,  i  Still. 
146. 

2.  Edm.  There  fo  all  be  a  font  ofjlone  or  other  competent  mate- 
rial in  every  church,  which  Jhail  be  decently  covered  and  kept,  and 
not  converted  to  other  ufes.  And  the  water,  wherein  the  child 
Jkall  be  baptized,  Fhall  not  be  kept  above  f even  days  in  the  font, 
Lind.  241. 

Or 
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Or  other  competent  material]  In  which  the  child  may  he 
dipped.     Id. 

3.  Edm,  The  fo?tts  Jhall  be  kept  locked  up^  for  fear  of 
forcery.     Lind.  247. 

For  fear  of  forcery]  This  was  fome  vulgar  fuperftition, 
which  Lindwood  fays,  it  is  better  to  fay  nothing  of,  than 
to  explain.     Id. 

4.  By  the  rubrick.  of  the  2  Ed.  6.  it  was  ordered,  that 
the  water  in  the  font  fhould  be  changed  once  in  every 
month  at  the  lead. 

And  on  changing  the  water,  there  was  a  ne  w  benedic- 
tion of  it. 

5.  By  Can.  81.  According  to  a  former  conflitution  too 
much  neglecled  in  many  places^  there  Jhall  he  a  font  of  Jlone  in 
every  church  and  chapel  ivhere  baptifm  is  to  he  mini/ired,  the 
fame  to  be  fet  in  the  ancient  ufual  places  :  in  which  -only  font 
the  minijler  Jhall  baptize  publickly. 

Former  conflitution]  That  is,  amongfl  the  canons  made 
in  the  year  157 1. 

Fornication.     See  JLC&TUIEGu 


General  council.     See  @)|M0tL 
Qilbertine  monks.     See  S@Qliaffei1C& 
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I.    T^VERY  church  of  common  right  is  intitled  to  Every  church  to 

XL  houfe  and  glebe.     And  the  affigning  df  thefe,  at have  a  Slcbe» 
the  firft,  was  of  fuch  abfolute  neceflity,   that  without 
them  no  church  could  be  regularly  confecrated.     Gibf. 
661. 

2.  The  fee  fimple  of  the  glebe  is  in  abeyance ;  from  the  Glebe  lands  are 
french  bayer,  to  expe£t:  that  is,  it  is  only  in   the  re-  m  abeyance, 
membrance,  expectation,  and  intendment  of  law.     1  Infi, 
342. 

And  this  was  provided  by  the  wifdom  of  the  law,   for 

that  the  parfon  and  vicar  have  the  cure  of  fouls,  and  are 

4  bound 
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bound  t©  celebrate  divine  fervice,  and  adminifter  the  fa- 
craments :  and  therefore  no  act  of  the  predeceflbr  fhall  • 
make  a  difcontinuance,  to  take  away   the  entry  of  the 
fucceflbr,  and  to  drive  him  to  a  real  action,  whereby  he 
might  be  deftitute  in  the  mean  time,      i  lnjl.  341. 
Freehold  thereof      3.  After  induction,  the  freehold  of  the  glebe  is  in  the 

intheparfon.       parfon.       Gibf  66 1.  ' 

Yet  not  alien-         4*  But  yet  he  may  not  alienate  the  fame  :  Concerning 
■We.  which,  it  was  of  ancient  time  ordained  by  a  conftitution 

of  archbifhop  Langton  as  followeth  ;  Being  willing  to  pro- 
vide for  the  indemnities  of  churches,  we  do  ejlablijh  by  the  au- 
thority of 'this  prefent  council,  that  no  abbot,  prior,  archdeacon, 
dean,  or  other  having  any  parfonage  or  dignity,  nor  any  infe- 
rior clerk  fhall  prefume  to  fell,  mortgage,  infeoff  de  novo,  or 
in  any  other  manner  alienate  (without  obferving  the  form  of 
the  canon)  the  poffeffions  or  revenues  of  the  dignity  or  church 
committed  to  them,  to  their  kinsfolk  or  friends  or  to  any  other  < 
whatfoever.  And  if  any  one  fhall  prefume  to  do  contrary  here- 
unto, the  fame  Jhall  be  void ;  and  he  who  fo  prefumeth  Jhall 
he  deprived  by  his  fuperior  of  the  parfonage  or  church  which 
he  hath  injured,  unlefs  within  o.  time  to  be  appointed  by  his 
fuperior,  he  Jhall  reftore  at  his  own  expence  without  damage  to 
the  .church,  that  which  he  Jhall  have  alienated.  And  moreover, 
he  who  Jliall  receive  any  ecclefiajlical  goods,  and  after  admoni- 
tion Jhall  prefume  to  detain  the  fame,  Jhall  be  excommunicated, 
and  not  abjolved  until  he  Jhall  make  reftitution.  And  alfo  the 
greater  prelates  Jhall  obferve  the  fame.     Lind.  149. 

Infeoff  de  novo]  That  is,  fo  as  that  the  grantee  fhall 
take  to  himfelf  and  his  fucceflbrs  the  fruits  and  profits  of 
the  thing   granted   in  fee,  the  eftate  remaining   in    the 

grantor.     Lind.  149. This  was  before  the  ftatute  of 

^uia  emptores  terrarum,  which  prohibits  all  fuch  grants  in 
general. 

Without  obferving  the  form  of  the  canon]  That  is,  the 
bifhop  might  not  do  the  fame  without  confent  of  the 
chapter  ;  nor  other  ecclefiafticks,  without  the  confent  of 
the  bifhop.      1  Inji.  144.     3  Co.  75. 

Greater  prelates']  That  is,  greater  than  the  abbots  ;  and 
fo  this  conftitution  extendeth  alfo  to  the  bifhops.  Lind. 
150.  • 

And  by  the  ftatute  of  the  13  Ed.  1.  ft.  1.  c.  41.  Our 

lord  the  king  hath  ordained,  that  if  abbots,  priors,  keepers  of  hof~ 
pitals  and  other  religious  houfes  founded  by  him  or  by  his  pro-, 
genitors,  do  from  henceforth  '  alisne  the  lands  given  to  their , 

houfes 
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houfes  by  him  or  by  his  progenitors  ;  the  landjhall  be  taken  into 
the  king's  hands,  and  holden  at  his  will,  and  the  purchafer 
Jhall  lofe  his  recovery  as  well  of  the  lands  as  of  the  money 
that  he  paid.  And  if  the  houfe  Were  founded  by  an  earl,  ba- 
ron, or  other  perfons  -,  for  the  lands  fo  aliened,  he  from  whom 
or  from  whofe  ancejlor  the  landfo  aliened  was  given,  Jhall  have 
a  writ  to  recover  the  fame  land  in  demefne.  In  like  manner 
for  lands  given  for  the  maintenance  of  a  chantry,  or  of  a  light 
in  a  church  or  chapel,  or  other  alms  to  be  maintained,  if  the 
land  given  he  aliened :  But  if  the  land  fo  given  for  a  chantry, 
light,  fujlenance  of  poor  people,  or  other  alms  to  be  maintained 
or  done,  be  not  aliened,  but  fuch  alms  is  withdrawn  by  the 
fpace  of  two  years ;  an  aclion  Jhall  lie  for  the  donor  or  his  heirs, 
to  demand  the  land  fp  given  in  demefne,  as  it  is  ordained  in 
the  Jlatute  of  Gloucefter  for  lands  leafed  to  do,  or  to  render 
the  fourth  part  of  the  value  of  the  land,  or  more. 

Jf  abbots,  priors,  keepers  of  hofpitals  and  other  religious 
houfes'].  Seeing  this  a<ft  beginneth  with  abbots,  and  con- 
cluded! with  other  religious  houfes  ;  bifhops  are  not  com- 
prehended within  thefe  words,  for  they  are  fuperior  to 
abbots,  and  thefe  words  [other  religious  houfes]  fhall  ex- 
tend to  houfes  inferior  to  them  that  were  mentioned  be- 
fore.    2  In/}.  457. 

Or  other  alms  to  be  maintained]  This  latter  claufe  ex- 
tendeth  to  lands  or  tenements  given  to  any  ecclefiafrical 
perfon  5  that  is,  either  religious,  as  abbots,  or  priors ;  or 
fecular,  as  parfons  of  churches  or  others,  for  the  finding 
of  a  chantry  prieft,  or  of  a  light,  or  any  other  charity  or 
alms-deeds,  or  when  a  chantry  is  incorporated,  and  lands 
given  for  maintenance  df  the  fame.     2  Injl.  459. 

And  this  branch  being  general,  the  fame  extendeth  as 
well  to  bifhops  and  all  other  fecular  perfons  or  ecclefiaf- 
tical,  as  religious,  confifting  of  one  fole  perfon  or  aggre- 
gate of  many.     2  Injl.  459. 

Statute  of  Gloucefter]  Which  is  that  of  the  6  Ed.  r. 
e .  4.  which  ordaineth,  that  if  a  man  let  his  land  to  farm, 
or  to  find  cftovers,  in  meat  or  in  cloth,  amounting  to 
the  fourth  part  of  the  very  value  of  the  land,  and  he  which 
holdeth  the  land  fo  charged  letteth  it  lie  frefh,  fo  that  the 
party  can  find  no  diftrefs  there  by  the  fpace  of  two  or 
three  years  to  compel  the  farmer  to  render  or  to  do  as  is 
contained  in  the  writing  or  leafe ;  the  two  years  being 
paffed,  the  lefTor  fhall  have  an  aclion  to  demand  the  land 
•  in  demean,  by  a  writ  out  of  the  chancery. 

Yet 
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Yet  ftill,  they  might  have  aliened,  altho'  not  of  them- 
filves,  yet  with  proper  con  fen  t  as  aforcfaid  :  for  at  the 
common  law,  if  the  biihop  with  the  aflent  of  his  chapter, 
or  the  abbot  with  the  aflent  of  his  covent,  and  the  like, 
had  aliened  the  rand,  the  eltate  of  the  alienee  could  not 
have  been  avoided  ;  for  they  having  a  fee  fimple,  were 
not  reftrained  from  alienation.  But  now,  by  the  ftatutes 
of  the  i  Eliz.  c.  19.  and  12  Eliz.  c.  10.  all  gifts,  grants, 
feoffments,  conveyances  or  other  eltates,  if  they  be  con- 
trary to  the  tenor  of  the  faid  a&s  refpeftively,  fhall  be 
utterly  void  and  of  none  efFcct;  notwithrtanding  any  con- 
fent  or  confirmation  whatlbever.      2  hi  ft.  457. 

For  by  the  1  Eliz.  c.  19.  with  regard  to  bifhops,  it  is 
enacted,  that  all  gifts,  giants,  feoffments,  fines,  or  other 
conveyances  or  ejlates,  to  be  had  made  done  cr  Jujffered,  by  any 
erebbiflxp  cr  btjhop,  of  any  honours,  caflles,  manors,  lands, 
tenements,  cr  ether  hereditaments,  being  parcel  of  the  poffef- 
fions  of  his  archbijhopriek  or  bijhoprie.k,  or  belonging  to  the  fame; 
to  any  per j on  or  perjons,  bodies  politick  cr  corporate,  whereby 
any  ejlate  Jhould  or  may  pafs  from  the  fame  archbijhop  or  bi-  ■ 
flop,  or  any  of  them  ;  other  than  for  the  term  of  twenty  one 
years,  cr  three  lives,  from  fuch  time  as  any  fuch  leafe  grant 
cr  affurance  jhall  begin,  and  whereupon  the  old  accujhmed 
yearly  rent  or  more  Jhall  be  referved  ar.d  payable  yearly  during 
the  faid  term  of  twenty  one  years  or  three  lives,— _ fl)all  be  utterly 
void  and  of  none  ejfeel. 

And  by  the  13  El.  c.  10.  with  regard  to  all  other  fpi- 
ritual  perfons  and  corporations,  it  is  enacted  as  followeth: 
For  that  long  and  unreafor.able  leafes  made  by  colleges,  deans 
and  chapters,  par  fins,  vicars,  and  other  having  fpit  itual  pro- 
motions, be  the  chiefeji  caufes  of  the  dilapidations  and  the  decay 
of  all  fpiritual  livings  and  hofpiialiiy,  and  the  utter  impoverifi)- 
ing  of  all  fucceffors  incumbents  in  the  fame;  it  is  cnaclcd,  that 
all  leafes,  gifts,  grants,  feoffments,  conveyances,  or  other 
ejlates,  to  be  made  had  done  or  fuffered,  by  any  mafler  and 
fellows  of  any  college,  dean  and  chapter  of  any  cathedral  or  col- 
legiate  church,  majler  or  guardian  of  any  hofpital,  parfon,  vi- 
car, or  any  other  having  any  fpiritual  or  ecclefiajlical  living 
or  any  houfes  lands  tithes  tenements  or  other  hereditaments, 
being  parcel  of  the  poffeffions  cf  any  fuch  college  cathedral  church 
chapel  hofpital  parfonage  vicarage  or  other  fpiritual  promotion^ 
or  any  ways  appertaining  or  belonging  to  the  fame,  to  any  per- 
fon  cr  perfons  bodies  politick  or  corporate  (other  than  for 
the  term  of  one  and  twenty  years,  or  three  lives,  from 
the  time  that  any  fuch  leafe  or  grant  fball  be  made  or 
granted^  whereupon  the  accujlomed  yearly  rent  or  mere  Jhall  be 

referved 
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reftrved  c  fad  term)  fnall  be  uUerlf 

void  and  cc  rane  tfftfi. 

So  that  now  they  may  not  alienate,  altho'  - 
as  aforefaid,  for  longer  terra  than  twenty  one  years  or 
three  live-;. 

5.  Nor  by  the  fame  rule  may  they  excha~  m  g^^ 
do  it  with  like  cor               .  it  was  laid  down  in  T 

cafe,  T'.  40  £/;z.  where  the  paribn  exchanged  hu  glebe 
land,  and  died ;  and  tho'  the  fuccefibr,  by  i  r.te 

the  exchanged  lands  2nd  taking  the  profits  did  bind  h 
feif  for  his  own  time  (being  made  before  the  13  Edx.) 
it  was  declared,  that  no  uich  exchange  fince  the  13  E. 
could  be  good.     Yet  in  the  .orts  5  C.  in  the 

cafe  Clerk,  we  find  a  decree  made  to 

confirm  an  exchange  of  glebe,  for  other  .ir.zi.  &..  . 
66 1 .     B  -  ufually  M  M  :     1 3  D : 

But  as  excr.  cither  of  the  ways  abovementioned 

cannot  be  rn  toot  conliderable   e 

been  fometimes  pradtifed  (efpecially  in  layir. g  r^t.ner 
final  1  quantities  of  land  for  the  fake  of  inclofure  go :  .im- 
provement, for  the  incumbent  to  make  an  exchange  during 
his  own  time,  in  which  his  fuccefibrs  alfo  will  find  the 
fame  advantage ;  until  by  length  of  I  :es 

where  the  lands  formerly  lay  fhail  be  worn  out :  which 
altho'  it  doth  not  operate  to  effect  a  legal  .  .-..     t 
perfon  being  grieved  thereby,  will  probably  never  be  in- 
quired into  and  difannulled. 

And  by  the  1  G.  J?.  2.  c.  10.  where  a  benefice  h: 
been  augmented  by  the  governors  of  queen  Anne's  bounty, 
it  (hall  be  lawful,  with  the  concurrence  of  the  faid  go- 
vernors,   2nd  the  incumbent,  patron, 
exchanse  ail  or  anv  part  of  the  eftafie  fettled  foe  tibe 
mentation  thereof,  for  any  other  eitate  in  lands  or  tithes 
of  equal  or  greater  value. 

6.  So  alfo  they  may  not  c :  _-  ^ooc,  Wi^ 
or  the  like ;  and  if  they  do,  a  : :  .  :e;. 

for  which  there  is  a  writ  in  the  regifler.     Gil     : : :. 

But  it  hath  been  adjudge  ^       -  ::~  Banes 

in  glebe  lands,  is  not  waite  ;  and 

prohibition  was  pr2yed  in  the  15  C.  2.  :  the  Earl  of 
Rutland,  it  was  denied;  for,  :"-  ;  the  court,  IT  this  were 
accounted  waite,  no  rr.ir.e:  ::.::  are  '  ;:e  r::  ;:_.- 
a  er  be  opened.      1  Lev.  ic~.      :   -        152. 

7.  Glebe  lands  i  iotpav-7 
t:::.e  to  the  vicar,  tho'  endowed  general!?  ::'  :   e  dies  ::     ~:« 
ail  lai                p  the  pal                                         baa :;  1:  :; ".; 
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vicar,  fhall  they  pay  tithe  to  the  parfon :  and  this  is  ac- 
cording to  the  known  maxim  of  the  canon  law,  that  the 
church  (hall  not  pay  tithes  to  the  church.  But  if  the 
vicar  be  fpecially  endowed  of  the  fmall  tithes  of  the  glebe 
lands  of  the  parfonage  ;  then  he  fhall  have  them,  tho' 
they  are  in  the  hands  of  the  appropriator.  Gibf.  661. 
Deg.  p.  2.  c.  2. 

If  a  parfon  leafe  his  glebe  lands,  and  do  not  alfo  grant 
the  tithes  thereof ;  the  tenant  fhall  pay  the  tithes  thereof 
to  the  parfon.     Deg.  p.  2.  c  2.      I  Roll's  Abr.  655. 

And  if  a  parfon  lets  his  rectory,  referving  the  glebe 
lands  ;  he  fhall  pay  the  tithes  thereof  to  his  leffee.     Gibf. 
661. 
Incumbent  o>        »-  B7  **  *8  »..  8.  c.  ii      If  any  incumbent  JhaU  die, 
ing.  and  before  his  death  hath  caujed  any  of  his  glebe  lands  to  be 

manured  and  f own  at  his  proper  cofls  and  charges  with,  any  corn 
6r  grain ;  in  fuch  cafe  every  fuch  incumbent  may  make  his 
tejlament  of  all  the  profits  of  the  corn  growing  upon  the  faid 
glebe  lands  fo  manured  and  fown.     f.  6. 

But  if  his  fucceffor  is  inducted  before  the  feverance 
thereof  from  the  ground,  the  fucceffor  fhall  have  the  tithe 
thereof;  for  altho'  the  executor  reprefent  the  perfon  of 
the  teftator,  yet  he  cannot  reprefent  him  as  parfon,  in- 
afmuch  as  another  is  inducted.     1  Roll's  Abr.  655. 

Otherwife,  if  the  parfon  dieth  after  feverance  from  the 
ground,  and  before  the  corn  is  carried  off;  in  this  cafe, 
the  fucceffor  fhall  have  no  tithe  :  becaufe,  tho'  it  was  not 
fet  out,  yet  a  right  to  it  was  veiled  in. the  deceafed  parfon 
by  the  feverance  from  the  ground.  The  fame  is  true  in 
cafe  of  deprivation,  or  refignation,  after  glebe  fown  :  the 
fucceflbr  fhall  have  the  tithe,  if  the  corn  was  not  fevered 
at  the  time  of  his  coming  in ;  otherwife  if  fevered.  Gibf 
662. 

Goods  of  the  Church.     See  £6Ut*C&* 


GRACE  is  fometimes  ufed  for  a  faculty,  licence,  or 
difpenfation ;  but  this  feemeth  to  be  only  in  cafe 
where  the  matter  proceedeth  as  it  were  ex  gratia,  of  grace 
and  favour ;  and  not  where  the  licence  or  difpenfation  is' 
granted  of  courfe,  or  of  neceffity.     Ayl.  Par.  353. 

2  <0}ail 
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GRAIL,  gradale,  is  that  book  which  cohtameth  all 
that  was  to  be  fung  by  the  quire  at  high  mafs  j  the 
trails,  fequences,  hallelujahs;  the  creed,  offertory,  tri- 
fagium,  as  alfo  the  office  for  fprinkling  the  holy  water, 
Lindw.  251. 

Guardian.     See  COlH0« 

Guardian  of  the  fpiritualties.     See  Qi3lfl)0p#* 

Gunpowder  treafon.     See  |j)QliDtip$* 


J^eartl)  penny. 


H 


EARTH  PENNY  is  a  prefcription  for  the  tithe 
of  wood  cut  down  and  ufed  for  fuel. 


I.   |T  feemeth,  that  among  proteftants  herefy  is  taken  H    f     h  t 

J.  to  be,  a  falfe  opinion  repugnant  to  fome  point  of 
doctrine  clearly  revealed  in  fcripture,  and  either  abfolute- 
ly  eflential  to  the  chriftian  faith,  or  at  leaft  of  moil  high 
importance.     1  Haw.  3. 

But  it  is  impoffible  to  fet  down  all  the  particular  errors 
vhich  may  properly  be  called  heretical,  concerning  which 
:here  are  and  always  have  been  fo  many  intricate  difputes: 
iowever  the  following  flatutq  of  the  1  El.  c.  1.  which 
■reeled  the  high  commiffion  court,  having  reftrained  the 
ame  from  adjudging  any  points  to  be  heretical,  but  fuch 
s  are  therein  exprelTed ;  it  hath  been  fince  generally  hol- 
en,  that  altho'  the  high  commiflion  court  was  abolifhed 
y  the  ftatute-of  the  16  C.  1.  c.  11.  yet  thofe  rules  will 
e  good  directions  to  ecclefiaflical  courts  in  relation  to 
I  erefy.      1  Haw.  4. 

I    By  which  faid  ftatute  of  the  1  El.  c.  1.  it  is  enacted  as 
)lloweth  :  All  fucb  jurifdiffions  privileges  fuperiorities  andr 
Vol.  II.  S  pre- 
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Power  of  the 
convocation  to 
inquire  thereof 


preeminences,  fpiritual  and  ecclefiaflical,  as  by  any  fpiritual  or 
ccclefiajlical  poiuer  or  authority  have  heretofore  been  or  mav 
lawfully  be  excrcifed  or  ufedfor  the  vifitation  of  the  ecclcfiajlical 
jlatc  and  perfons,  and  for  reformation  order  and  correSlion  of 
*  the  fame,  and  of  all  manner  of  herefies  fchifms  abufes  offences 
contempts  and  enormities,  Jl)all  for  ever  be  united  and  annexed 
to  the  imperial  crown  of  this  realm,     f.  17. 

And  fuch  perfons  to  whom  the  queen  Jhall  by  letters  patents 
under  the  great  feal  give  authority  to  execute  any  jurifditlion 
fpiritual,  Jl)all  not  in  any  tuife  have  power  to  adjudge  any  mat- 
ter or  caufe  to  be  herefy,  but  only  fuch  as  heretofore  have  been 
adjudged  to  be  herefy,  by  the  authority  of  the  canonical  fcrip- 
tures,  or  by  fame  of  the'  fir Jl  four  general  councils,  or  by  any 
other  general  council  wherein  the  fame  zuas  declared  hercfy  by 
the  exprefs  and  plain  words  of  the  faid  canonical  fcriptures,  or 
fuch  as  hereafter  Jhall  be  judged  or  determined  to  be  herefy, 
by  the  high  court  of  parliament ';  with  the  ajjent  of  the  clergy 
in  their  convocation,     f.  36. 

And  this  is  the  firft  boundary  that  wa$  fct  to  the  extent 
of  herefy  as  to  the  matter  thereof,  what  only  fhall  be  ad- 
judged herefy.     1  H.  H.  406. 

The  ground  of  making  which  limitation  was  a  rctro- 
fpect  to  the  times  of  popery,  in  which  every  thing  was 
adjudged  herefy,  that  the  church  of  Rome  thought  fit  to 
call  by  that  name,  how  far  foever  in  its  own  nature  from 
being  fundamental,  or  from  being  contrary  to  the  gofpel 
and  the  ancient  doctrine  of  the  catholiclc  church  ;  fuch  as 
fpeaking  againft  pilgrimages,  againft  the  worfhip  of  images, 
againft  the  neceffity  of  auricular  confeflions,  and  the  like. 
Gibf.  352. 

Infomuch  that  the  canon  law  reckons  up  eighty  eight 
different  forts  of  herefy.     Ayl.  Par.  290. 

The  act  indeed  is  not  fo  particular  and  certain,  as 
might  have  been  wifhed  ;  for  according  to  the  inclination 
of  the  judge,  poflibly  fome  would  determine  that  to  be 
herefy  by  the  canonical  fcriptures  which  is  not  at  all 
herefy,  nor  contrary  to  the. canonical  Icriptures;  but  how- 
foever,  it  brought  herefy  to  a  greater  certainty  than  be- 
fore.    1  H.  H.  407. 

2.  Lord  Hale  fays ;  Before  -the  time  of  Richard  the 
fecond,  that  is,  before  any  acts  of  parliament  were  made 
about  hereticks,  it  is  without  queftion,  that  in  a  convo- 
cation of  the  clergy  or  provincial  fynod,  they  might  and 
frequently  did  here  in  England  proceed  to  the  fentencing 
of  hereticks.     1  H,  H.  390. 

-  *  '      Mr 


^etefp;  259 


Mr  Hawkins  fays ;  It  is  certain  that  the  convocation 
may  declare  what  opinions  are  heretical :  but  it  hath  been 
queftioned  of  late,  whether  they  have  power  at  this  day 
to  convene  and  convict  the  heretick.      i  Haw.  4. 

And  Dr  Gibfon  faith ;  How  far  the  convocation  of  each 
province,  which  had  once  an  undoubted  right  to  convict 
and  punifh  hereticks  in  a  fynodical  manner,  doth  ftill 
retain  or  not  retain  that  authority,  he  will  not  prefume 
to  fay  ;  until  the  judges  fhall  be  clear  and  final  in  their 
opinions,  and  that  point  fhall  have  received  a  judicial 
determination.     Gibf.  353. 

3.  The  diocefan  alone,   as  to  ecclefiaftical   cenfures,  poweror  theor- 
may  doubtlefs  proceed  to  fentence  herefy.     1  H.  H.  392.  dinary. 

i  Haw.  4. 

And  fo  might  he  have  done  at  the  common  law,  be- 
fore any  ftatute  for  herefy  was  made.     3  In/}.  39. 

But  it  is  faid,  that  no  fpiritual  judge,  who  is  not  a 
bifhop,  hath  this  power.     1  Haw.  4. 

And  it  hath  been  queftioned,  whether  a  conviction  be- 
fore the  ordinary  were  a  fufficient  foundation,  whereon  to 
ground  the  writ  de  haretico  comburendo,  as  it  is  agreed  that 
a  conviction  before  the  convocacion  was.      1  Haw.  4. 

For  anciently,  the  temporal  courts  would  not  ufually 
burn  the  offender,  without  a  fentence  from  a  provincial 
fynod.     1  H.H.  392. 

4.  It  is  certain,  that  a  man  cannot  be  proceeded  againft  pow:rof  the 

at  the  common  law  in  a  temporal  court  merely  for  he-  temporal  courts, 
refy ;  yet  if  in  maintenance  of  his  errors  he  fet  up  con- 
venticles and  raife  factions,  which  may  tend  to  the  difturb- 
ance  of  the  publick  peace,  it  feemeth  that  he  may  in  this 
refpedt  be  fined  and  imprifoned  upon  an  indictment  at  the 
common  law.      1  Haw.  4. 

Alfo  a  temporal  judge  may  incidently  take  knowledge, 
whether  a  tenet  be  heretical  or  not ;  as  where  one  was 
committed  by  force  of  the  ftatute  of  the  2  H.  4.  c.  15. 
(which  is  now  repealed),  for  faying  that  he  was  not 
bound  by  the  law  of  god  to  pay  tithes  to  the  curate  ;  and 
another,  for  faying  that  tho'  he  was  excommunicate  be- 
fore men,  yet  he  was  not  fo  before  god ;  the  temporal 
courts,  on  an  habeas  corpus  in  the  firit  cafe,  and  an  ac-< 
tion  of  falfe  imprifonment  in  the  other,  adjudged  neither 
of  the  points  to  be  herefy  within  that  ftatute :  for  the 
king's  courts  will  examine  all  things  which  are  ordained 
by  ftatute.      1  Haw.  4. 

Alfo  in  a  quare  impedit,  if  the  bifhop  plead  that  he  re- 
fund the  clerk  for  herefy  ;  it  feems  that  he  muft  fee  forth 
S  2  the 
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the  particular  point,  that  it  may  appear  to  be  heretical 
to  the  court  wherein  the  action  is  brought,  which  having 
cognifance  of  the  original  caufe  muft  by  confequcnce  have 
a  power  as  to  all  incidental  matters  neceflary  for  the  de- 
termination thereof,      i  Haw.  4. 

But  if  a  perfon  be  proceeded  againft:  as  an  heretick  in 
the  fpiritual  court  pro  fcdute  anhna,  and  think  himfelf 
aggrieved,  his  proper  remedy  feems  to  be  to  bring  his 
appeal  to  a  higher  ecclefiaftical  court,  and  not  to  move 
for  a  prohibition  from  a  temporal  one,  which  as  it  feems 
to  be  agreed,  cannot  regularlyN  determine  or  difcufs,  what 
fhall  be  called  herefy.  1  Haw.  4. 
How  punlfliable.  5.  There  is  no  doubt,  but  that  at  the  common  law 
one  convicted  of  herefy,  and  refufing  to  abjure  it,  or  fal- 
ling into  it  again  after  he  had  abjured  it,  might  be  burned 
by  force  of  the  writ  de  haretico  co?nburendo,  which  was 
grantable  out  of  chancery  upon  a  certificate  of  fuch  con- 
viction ;  but  it  is  faid,  that  he  forfeited  neither  lands  nor 
goods,  becaufe  the  proceedings  againft:  him  were  only  pro 
falute  anima:.  But  at  this  day,  the  faid  writ  de  haretico 
comburendo  is  abolimed  by  the  ilatute  of  the  29  C.  2.  c.  9. 
and  all  the  old  ftatutes  which  gave  a  power  to  arrefl:  or 
imprifon  perfons  for  herefv,  or  introduced  any  forfeiture 
on  that  account,  are  repealed  j  yet  by  the  common  law, 
an  obftinate  heretick  being  excommunicate,  is  ftill  liable 
to  be  imprifoned  by  force  of  the  writ  de  excommunicato 
capiendo,  till  he  make  fatisfaction  to  the  church.     1  Haw. 

4>  5- 

By  which  faid  fHtute  of  the  29  C.  2.  c.  9.  it  is  enacted, 

that  the  writ  commonly  called  breve  de  haeretico  comburendo, 
with  allprocefs  and  proceedings  thereupon  in  order  to  the  executing 
fuch  writ,  or  follotving  or  depending  thereupon,  and  all  pu~ 
niftmmit  by  death,  in  purfuance  of  any  ecclefiaftical  eenfures, 
Jhall  be  utterly  taken  away  and  abolifloed.      f.  1 . 

Provided,  that  nothing  in  this  acl  Jhall  extend  to  take  away 
or  abridge  the  jurifdiclion  of  prote/lant  archbijhops  or  bijhops^ 
or  any  ether  judges  of  any  ecclefiajlical  courts,  in  cafes  of atheifm? 
blafphemyy  herefy ,  or  fchifn,  and  other  damnable  doclrines  and 
opinions ;  but  that  they  may  proceed  to  punijl)  the  fame  ac- 
cording to  his  majejlys  ecclefut/lical  laws,  by  exco?mnunicationy 
deprivation,  degradation,  and  other  ecclefajlical  cenfures,  not 
extending  to  death,  in  fuch  fori,  and  no  other,  as  they  might 
have  done  before  the  making  of  this  ail.      f.  2. 

As  they  might  have  done  before  the  making  of  this  acl ]"  Up- 
on the  abrogating  of  all  the  ancient  Jiatutes  made  againft 
hereticks,  the  cognizance  of  herefy  and  punifhment  ol 
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hereticks  returned  into  its  ancient  channel  and  bounds ; 
and  now  belongs  to  the  archbifhop,  as  metropolitan  or" 
the  province,  and  to  every  bifhop  within  his  own  proper 
diocefe,  who  are  to  punim  only  by  ecclefiaftical  cenfures. 
And  fo  (faith  lord  Coke)  it  was  put  in  ure  in  all  queen 
Elizabeth's  reign  ;  and  fo  it  was  refolved  by  the  chief 
juftice,  chief  baron,  and  two  other  of  the  judges,  upon 
confultation  in  the  9  Ja.  in  the  cafe  of  Legate  theheretick. 

But  as  no  perfon  can  be  indicted  or  impeached  for  he- 
refy  before  any  temporal  judge,  or  other  that  hath  tem- 
poral jurifdicl:ion  j  fo  if  a  heretick  be  convicted  of  herefy, 
an4  recant,  he  may  not  be  punifhed  by  the  ecclefiaftical 
law  :  as  was  refolved  in  the  9  Ja.  in  the  cafe  of  Nicholas 
Fuller.     Gibf.  353. 


11 F.  R  10  T,  in  the  Saxon  heregeat,  from  here,  an  army, 
•*•*■  and  geat,  a  march  or  expedition ;  was  firft  paid  in 
arms  and  horfes,  to  the  lord  of  the  fee.  It  was  the  prac- 
tice alfo  to  have  a  heriot  paid  to  the  parifh  prieft  ;  which 
was  commonly  the  beft  or  fecond  beft  horfe  of  the  de- 
ceafed,  led  before  the  corps,  and  delivered  at  the  place*  of 
fepulture.     Dalr.  Feud.  54.     Ken.  Par.  Ant.  Glofs. 

And  this  was  in  the  name  of  a  mortuary  or  corfe  pre- 
fent ;  and  fo  it  was  injoined  by  a  conftitution  of  archbi- 
fhop IVinckelfea,  that  if  a  perfon  at  the  time  or  his  death 
had  two  or  more  quick  goods,  the  firft  beft  mould  be 
given  to  him  to  whom  it  was  due  (that  is,  to.  the  lord, of 
the  fee)  ;  and  the  fecond  beft  mould  be  referved  to 
•the  church  where  the  deceafed  perfon  received  the,facra« 
ments  whilft  he  lived.     Lind,   184. 


I.    TT)Y   the  5  &  6  Ed,    6.  c.  3.     Farafmuch  as  at  all 
X3    times  men  be  not  fo  tnindful  to  laud  and  praife  god% 
I/9  ready  to  re  fort  and  hjargoTs  holy  word,  and  to  come  to  the 
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holy  communion  and  other  laudable  rites  which  are  to  be  ob~ 
ferved  in   every  chrijlian  congregation,  as  their  bounder,  duty 
doth  require  ;    therefore  to  call  men  to  remembrance  of  their 
duty  and  to  help  their -infirmity,  it  hath  been  wholefomely  pro- 
vided,  that  there  Jhould  be  fame  certain  times  and  days  ap- 
pointed, wherein  the  chrijlians  Jhould  ceafe  from  all  other  kind 
of  labours,  and  Jhould  apply  theinjelves  only  and  wholly  unto  the 
aforefaid  holy   works,  properly  pertaining  unto  true  religion  ; 
the  which  times  and  days  fpecially  appointed  for  the  fame  are 
called  holidays,  not  for   the  matter  and  nature  either  of  the 
time  or  day,  nor  for  any  of  the  faints  fake  whofe  memories  are 
had  on  thofe  days  (for  fo  all  days  and  times  confidered  are  god's 
creatures,  and  all  of  like  holinefs),  but  for    the  nature  and 
condition  of  thofe  godly  and  holy  works  tvherewith  only  god  is  to 
be  honoured,  and  the  congregation  to  be  edified,  whereuuto  fuck 
times  and  days  are  fanflified  and  hallowed,  that  is  to  fay,  Je- 
parated  from  all  profane  ufes,  and  dedicated  and   appointed 
not  unto  any  faint  or  creature,  but  only  unto  god  and  his  true 
worjhip  -,    neither  is  it  to  be  thought,  that  there  is  any  certain 
time  or  definite  number  of  days  prefcribed  in  holy  fcripture,  but 
that  the  appointment  both  of  the  time,  and  alfo  of  the  number 
of  days,  is  left  by  the  authority  of  god's  word  to  the  liberty  of 
Chrijl' s  church,  to  be  determined  and  affigned  orderly  in  every 
country,  by  the  difcretion  of  the  rulers  and  minijlers  thereof 
as  they  Jhall  judge  mojl  expedient  to  the  true  Jetting  forth  of 
god's  glory,  and  the  edification  of  their  people :    it  is  therefore 
enailed,  that  all  the  days  hereafter  mentioned  Jball  be  kept  and 
commanded  to  be  kept  holidays,  and  none  other ;    that   is  to 
fay  all  fund  ays  in  the  year,  the  days  of  the  feaji  of  the  circum- 
cifion  of  our  lord  J  ejus  Chrijl,  of  the  epiphany,  of  the  puri- 
fication of  the  blefftd  virgin,  of  St.  Matthie  the  apojlle,  of  the 
annunciation  of  the  blejfed  virgin,  of  St.  Mark  the  evangelijl^ 
of  St  Philip  and  Jacob  the  apojlles,  of  the  afcenjion  of  our  lord 
J  ejus  Chrijl,  of   the  nativity   of  St.  John  Baptijl,  of  St. 
Peter  the  apojlle,  of  St.  James  the  apojlle,  of  St.    Bartholo- 
mew the  apojlle,  of  St.  Matthew  the  apojlle,  of  St.  Michael 
the  archangel,  of  St.  Luke  the  evangelijl,  of  St.  Simon  and 
Jude  the  apojlles,  of  all  faints,  of  St.  Andrew  the  apojlle^ 
of  St.  Thomas  the  apojlle,  of  the  nativity  of  our  lord,  of  St. 
Stephen   the  martyr,  of  St.   John  the  evangelijl,  of  the  holy 
innocents,  monday  and  tuefday  in  eajler  week,  and  monday  and 
tuefday  in  whit  fun  week  ;    and  that  none  other  day  Jhall  be  kept 
and  commanded  to  kept  holy,  or  to  abjlain  from  lawful  bodily 
labour.     (.    I. 

And  it  Jhall  be  lawful  to  all  archbijhops  and  bijhops  in  their 
diocefes3  and  to  all  other  having  ecclefiajlical  or  Jpiritual  jurif- 
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diclion,  to  inquire  of  every  per/on  that  Jhall  offend  in  the  pre- 
mises,  and  to  punijh  every  fuch  offender  by  the  cenfures  of  the 
church,  and  to  injoin  them  fuch  penance  as  the  fpiritual  judge 
by  his  difcretion  Jhall  think  ?neet  and  convenient,     f.  3. 

Provided,  that  it  jhall  be  lawful  for  every  hvjbandman,  la- 
bourer, fijherman,  and  every  other  perfon  of  what  ejlate  degree 
or  condition  he  be,  upon  the  holidays  aforefaid,  in  harvejl,  or 
at  any  other  time  in  the  year  ivhen  nccrfftty  Jhall  require,  to 
labour,  ride,  fijh,  or  work  any  kind  of  work,  at  their  free 
wills  and  plcajure.      f.  6. 

Provided,  that  it  Jiiall  be  laivful  to  the  knights  of  the  right 
honourable  order  of  the  garter,  to  keep  and  celebrate  folemnly 
the  jeajl  of  their  order,  commonly  called  St.  George's  feajly 
yearly  on  the  22,  23,  and  24th  days  of  April  and  at  fuch 
other  times  as  yearly  Jhall  be  thought  convenient  by  the  king  and 
the  faid  knights  of  the  faid  honourable  order,      f.    7. 

This  a&  was  repeated  in  the  firft  year  of  queen  Mary ; 
and  in  the  firft  of  queen  Elizabeth  a  bill  to  revive  the  fame 
was  brought  into  parliament,  but  parTed  not ;  fo  that  the 
repeal  of  queen  Mary  remained  upon  this  act  till  the  firft 
year  of  king  James  the  firft,  when  this  repeal  was  taken 
ofF.  In  the  mean  while,  the  kalendar  before  the  book  of 
common  prayer  had  directed  what  holidays  mould  be  ob- 
ferved ;  and  in  the  articles  publifhed  by  queen  Elizabeth 
in  the  feventh  year  of  her  reign,  one  was,  that  there  be 
none  other  holidays  obferved,  befides  the  fundays,*  but- 
only  fuch  as  be  fet  out  for  holidays,  as  in  the  faid  ftatute- 
of  the  5  &  6  Ed.  6.  and  in  the  new  kalendar  authorized 
by  the  queen's  majefty  :  who  appears  in  other  inftances 
(as  (he  did  probably  in  this)  to  have  greatly  difliked  the 
parliament's  intermeddling  in  matters  of  religion,  the  or- 
dering of  which  fhe  reckoned  one  great  branch  of  the 
royal  fupremacy.     Gibf   245. 

2.  Rubrick  before  the  common  prayer :    A  table  of  tf//Feafts. 
the  feafrs   that  are   to  be  obferved  in  the  church  of  England 

throughout  the  year  : All  fundays  in  the  year,  the  cir- 

cumcifion  of  our  lord  Jefus  Chrijl,  the  epiphany,  the  conver- 
fton  of  St.  Paul,  the  purification  of  the  bleffed  virgin,  St. 
Matthias  the  apojlle,  the  annunciation  of  the  biffed  virgin, 
St.  Mark  the  evangelijl,  St.  Philip  and  St.  James  the  apo- 
jtles,  the  afcenfion  of  our  lord  Jefus  Chrijl,  St.  Barnabas, 
the  nativity  of  St.  John  Baptijl,  St.  Peter  the  apojlle,  St. 
James  the  apojlle,  St.  Bartholomew  the  apojlle,  St.  Maitkeiv 
the  apojlle,  St.  Michael  and  all  angels  -  St.  Luke  the  evange- 
lijl, St.  Simon  and  St.  'lude  the  apojlles,.  all  faints,  St.  An- 
drew the  spojlle,  St.  Thomas  the  apojlle  >  the  nativity  of  our 
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lord,  St.  Stephen  the  martyr,  St.  John  the  evangelij},  the 
holy  innocents,  monday  and  tuefday  in  eajler  iveek,  monday  and 
tuejday  in  whitfun  week. 

In  this  table  it  is  obfervable,  that  all  the  fame  days  are 
repeated  as  feafls,  which  were  enacted  to  be  holidays 
by  the  aforefaid  ftatute:  and  alfo  thefe  two  are  added, 
viz.  the  converfion  of  St.  Paul,  and  St.  Barnabas,  which 
perhaps  were  omitted  out  of  the  ftatute,  becaufe  St. 
Paul  and  St.  Barnabas  were  not  accounted  of  the  number 
of  the  twelve.  But  in  the  rubrick  which  prefcribeth  the 
leflbns  proper  for  holidays,  thofe  two  feftivals  are  fpecified 
under  the  denomination  alfo  of  holidays.  But  their  eves 
are  not  appointed  by  the  kalendar,  as  the  eves  of  the 
others  are,  to  be  faffing  days. 

V  ft'n  da  s  3'  "^  ^an'  72'  ^°  mm'fter  fhall>  without  the  licence 

and  direction  of  the  bifhop  under  hand  and  feal,  appoint 
or  keep  any  folemn  fafts,  either  publickly,  or  in  any  pri- 
vate houfes,  other  than  fuch  as  by  law  are,  or  by  publick  au- 
thority fhall  be  appointed,  nor  mall  be  wittingly  prefent 
at  any  of  them;  under  pain  of  fufpenfion  for  the  firft 
fault,  of  excommunication  for  the  fecond,  and  of  depo- 
fition  from  the  miniftry  for  the  third. 

By  the  2  &  3  Ed.  6.  c.  19.  Albeit  the  king's  fubjefts 
now  having  a  more  perfecl  and  clear  light  of  the  go/pel  and 
true  word  of  god,  thro'  the  infinite  mercy  and  clemency  of  al- 
mighty god,  by  the  hands  of  the  king's  majefly,  and  his  mojl 
noble  father  of  famous  memory,  and  thereby  perceiving  that  one 
day  or  one  kind  of  meat  of  it  felf  is  not  more  holy,  more 
■pure,  or  more  clean  than  another',  yet  forafmuch  as  divers  of 
the  king's  fubjeds,  turning  there  knowledge  herein  to  fatisfy 
their  fenfuality,  have  of  late  times  more  than  in  times  pafi 
broken  and  contemned  fuch  ab/linence  which  hath  been  ufed  in 
this  realm,  upon  the  fridays  and  fatur days,  the  embring  days, 
and  other  days  commonly  called  vigils,  and  in  lent,  and  other 
atcujlomed  times :  the  king's  majefly,  conftdering  that  due  and 
godly  ab/linence  is  a  mean  to  virtue,  and  conftdering  alfo  fpe- 
cially  that  fijhers  and  men  ufmg  the  trade  of  living  by  fijhing 
in  the  fea  may  thereby  the  rather  be  fet  on  work,  and  that 
by  eating  of  ffh  much  flejh  fhall  be  faved  and  increafed;  and 
alfo  for  divers  other  confiderations  and  commodities  of  this 
realm,  do\h  ordain  and  enacl  with  the  ajfent  of  the  lords  fpi~ 
ritual  and  temporal  and  the  commons  in  this  prefent  parliament 
ajfembled,  that  all  manner  of  ftatute s  laws  conjiitutions  and 
ufages,  concerning  any  manner  of  fafling  or  abjlinence  from 
any  kinds  of  meats,  heretofore  in  this  realm  made  or  ufed 
(hall  kfe  their  fores  andjlrength  and  be  void  and  of  none  effeel, 
f.l. 

And* 
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1  And  alfo  that  no  per/on  Jhall  willingly  and  wittingly  eat  any 
manner  of  jlefh  upon  any  friday  or  fat ur day,  or  the  embring 
days,  or  in  lent,  nor  at  any  other  day  commonly  reputed  as  a 
fijh  day,  ivherein  it  hath  been  commonly  ufed  to  eat  fijh  and  not 
jlejh  ;  on  -pain  of  iof  for  the  firfl  offence,  and  imprifonment 
for  ten  days,  and  during  the  time  of  his  imprifonment  to  ab- 
Jlain  from  eating  any  manner  of  jlefh  ;  for  the  fecond  offence 
20  s,  and  imprifonment  twenty  days,  and  during  the  time  of 
his  imprifonment  to  abjlain  from  eating  any  manner  of  jlejh : 
and  fo  like  pain  and  imprifonment,  as  often  as  he  Jhall  after- 
wards offend,     f.  2,  3. 

And  the  jujlices  of  gaol  delivery,  and  of  the  peace,  jhall 
have  power  to  inquire  of  hear,  and  determine  the  fame ;  as  in 
cafes  of  trefpafs,  or  other  offence  againjl  the  peace :  Half  of 
which  forfeitures  jhall  be  to  the  king,  and  be  ejlreated  into  the 
exchequer,  as  other  fines  for  any  trefpafs  or  other  offence 
againjl  the  peace  ;  and  half  to  him  that  will  fue  in  any  of  the 
king's  courts  of  record,      f.   4. 

Provided,  that  this  jiatute  jhall  not  extend  to  any  perfon 
that  hath  obtained  any  licence  of  the  king ;  nor  to  any  perfon 
being  in  great  age,  and  in  debility  and  wtaknefs  thereby  ;  nor 
to  any  perfon  being  fie k  or  notably  hurt,  without  fraud  or  covin* 
during  the  time  of  his  ficknefs  ;  nor  to  any  woman  being' with 
child,  or  lying  in  child  bed,  for  eating  of  fuch  one  kind  of  jlejh 
as  Jhe  Jhall  have  great  lu/l  unto  ;  nor  to  any  perfon  being  in 
prifon  for  any  other  offence  than  againfl  this  acl ;  nor  to  any 
that  Jhall  be  the  king's  lieutenant  deputy  or  captain  of  any  of  his 
majefiy's  army  hold  or  fortrefs,  but  the  fame  themfelves  may  eat 
jl'ejh)  and  licenfe  their  foldiers  to  do  the  fame,  in  times  prohi- 
bited, upon  the  want  and  lack  of  other  kind  of  viclual ;  nor 
to  St  Laurence  even,  St  Mark's  day,  or  any  other  day  or  even 
being  abrogate ;  neither  to  any  fuch  as  heretofore  have  obtained 
any  licence  in  due  form  of  the  archbijhop  of  Canterbury.      {.  5. 

And  all  archbijhop s,  bifijops,  archdeacons,  and  their  officers 
Jhall  have  power  to  inquire  oj  offenders  in  the  premijfes :  and 
prefent  the  fame  to  fuch,  from  time  to  time,  as  by  virtue  of  this 
acl  have  authority  to  hear  and  determine  the  fame.     f.  o. 

Provided,  that  no  perfon  be  molejled  on  this  acl  except  he  be 
qccufed,  converted,  or  indicled,  within' three  months  after  the 
offence  committed,     f.   7. 

-  By  the  5  &  6  Ed.  6.  c.  3.  Every  even  or  day  next  go- 
ing before  any  of  the  aforefaid  days  of  the  feajls  of  the  nati- 
vity of  our  lord,  of  eajler,  of  the  afcenfion  of  our  lord* 
pentecofl,  and  the  purification,  and  the  annunciation  of  the  a- 
forefaid  blejfed  virgin,  of  all  faints,  and  of  all  the  faid  feajls 
tf  the  apojlles  (other  than  of  St  John  the  evangelijl,  and  Phi- 
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Up  and  "Jacob)  fljall  be  fa/led,  and  commanded  to  be  Kepi  and 
ebferved  ;  and  none  other  even  or  day  /ball  be  commanded  to  be 
fajled.     (.   2. 

And  it  Jhall  be  lawful  to  all  archbijhops  and  bijhops  in  their  dio- 
cefes,  and  to  all  other  having  ecclefiajlical  or  fpiritualjurifdiclion, 
to  inquire  of  every  perfon  that  Jhall  offend  in  the  premiffes,  and 
topunifh  every  fuch  offender  by  the  cenfures  of  the  churchy  and 
to  injoin  them  fuch  penance  as  the  fpiritual  judge  by  his  difcre- 
t ion  Jhall  think  meet,  and  convenient,     f.  3. 

Provided,  that  this  ad  Jhall  not  extend  to  abrogate  or  take 
away  the  abjlinence  from  flejh  in  lent,  or  on  fridays  and  fat  ur- 
days,  or  any  other  day  which  is  already  appointed  fo  to  be  kept, 
by  virtue  of  the  aforefaid  acl  of  the  2  £3"  3  Ed.  6.  c.  19. 
faving  only  of  thofe  evens  or  days  whereof  the  holiday  next  fol- 
lowing is  abrogated  by  this  flatute.      f.   4. 

And  provided^  that  when  any  of  the  faid  feafis  (the  evens 
whereof  be  by  this  flatute  commanded  to  be  obferved  and  kept 
fajling  days)  do  fall  upon  the  monday,  then  the  faturday  next 
before,  and  not  the  funday,  Jhall  be  commanded  to  be  fajled  for 
the  even  of  any  fuch  feafl  or  holiday.     {.  5. 

Other  than  of  St  John  the  evangelijl,  and  of  'Philip  and 
Jacob']  The  one  of  which  falleth  within  the  chriffcmafs 
holidays  ;  and  the  other  within  the  pafchal  folemnity,  be- 
twixt eafter  and  whitfuntide.     Gibf.  252. 

By  therubrick,  the  table  of  vigils  and  fafts  and  days  of  ab- 
ftinence  to  be  obferved  in  the  year,  is  as  followeth  (which 
altho'  not  in  words,  yet  in  fubftance  is  the  fame,  with 
what  is  above  exprefled  in  the  aforefaid  ftatute  ;)-viz.  the 
evens  or  vigils  before  the  nativity  of  our  lord,  the  purification  of 
the  bleffed  virgin  Mary,  the  annunciation  of  the  bleffed  virgin,  ' 
ea/for  day,  afcenjion  day,  pentecojl,  St  Matthias,  St  John 
JBaptifl,  St  Peter,  St  James,  Si  Bartholo?new,  St  Matthew 
St  Simon  and  St  Jude,  St  Andrew,  St  Thomas,  all  faints. 
And  if  any  of  thefe  feajls  fall  upon  a  monday  then  the  vigil  or 
fall  day  Jhall  be  kept  "upon  the  faturday ,  and  not  upon  the  fun*- 
day,  next  before  it. 

Vigils']  Vigil  was  fo  called  a  vigiliis,  becaufe  thereup- 
on people  were  not  only  to  faft,  but  to  watch  or  wake 
by  night,  and  pray.     Gibf  252. 

And  by  the  rubrick  aforefaid,  the  days  of  failing  or 
abflinence  are  as  followeth:  1.  The  forty  days  of  lent. 
2.  The  ember  days,  at  the  four  feafons ;  being  the  wednef day, 
friday,  and  faturday,  after  the  firjl  funday  in  lent,  the.paji 
of  pentecojl,  September  the  fourteenth,  and  December  the  thir- 
teenth,    3.  The  three  rogation  days  3    being  the  monday,  turf- 
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day,  and  wednefday,  before  holy  thurfday  or  the  afcenfon -of  our 
lord.     4.  All  the  fridays  In  the  year,  except  chrijlmas  day. 

The  ember  days]  Ember  days  were  fafts  obferved  in  the 
church  very  early;  and  particularly  by  the  church  of 
England  in  the  Saxon  times,  who  called  them  ymbryne  da- 
gas,  from  whence  (and  not  from  embers,  or  from  the  greek 
»!jXEg«*,  as  fome  have  conjectured)  our  na*me  of  ember  days 
is  to  be  derived.  The  Saxon  embryne  (fays  Dr.  Marfhal) 
fignifies  a  circle,  a  circuit,  or  courfe  ;  and  therefore  they 
may  be  not  improperly  called  the  circular  fafts,  or  fafts  in 
courfe,  being  obferved  in  the  four  feafons  on  which  the 
circle  of  the  year  turns,  and  accordingly  called  by  the  ca- 
nonifts  jejunia  quatuor  temporum,  or  fafts  of  the  four  quar- 
ters of  the  year.     Gibf.  252. 

Rogation  days']  Dr.  Grey  fays,  the  rogation  days  were 
fo  called;  from  the  extraordinary  prayers  and  fupplications 
which,  with  fafting,  were  at  this  time  offered  to  god  by 
devout  chriftians.     Grey  Abr.  God.  10 1. 

But  Dr.  Godolphin  fays,  the  rogation  days  had  their 
name,  from  certain  rules  or  ordinances  for  abftinence  or 
days  of  fafting,  which  the  bifhop  of  Rome  recommended 
to  be  obferved  by  the  weftern  churches,  before  that  he  af- 
fumed  the  power  of  compulfion  ;  and  which  therefore  he 
called  by  the  gentle  name  of 'rogations :  and  thence  the  week 
of  abftinence,  a  little  before  the  feaft  of  pentecoft,  was  called 
the  rogation  week,  the  time  of  abftinence  being  appointed  at 
the  beginning  by  that  ordinance  which  was  called  rogatio, 
and  not  lex,  decretnm,Jlatutum,  or  the  like.     God.   129. 

"By  the  5  El.  c.  5.  intitled,  An  act  touching  political 
conftitutions  for  the  maintenance  of  the  navy ;  Far  the 
maintenance  of  the  navy,  and  for  the  fparing  and  increafe  of 
flejh  viclual,  it  /hall  not  be  lawful  to  any  per/on  ta  eat  any 
flejh  upon  any  days  now  ufually  obferved  as  fijh  days  ;  on  pain. 
of  [20  s  or  one  month's  clofe  imprifonment  without  bail,  35 
El.  c.  7.  f.  22.]  f.  15. 

And  every  perfon  within  whofe  houfe  fuch  offence  Jhall  be 
done,  and  being  privy  or  knowing  thereof,  and  not  effectually 
publijhing  or  difclofng  the  fame  to  fome  publick  officer  having 
authority  to  punijh  the  fame;  Jhall  forfeit  [13  s  4d.  35  El. 
c.  7.  f.  22.]     f.    16. 

All  zvhich  forfeitures  for  not  abftaining  from  meats,  Jhall  be 
one  third  to  the  queen,  one  third  to  the  informer,  undone  third 
to  the  common  vfe  of  the  parijh  where  the  offence  Jhall  be  com~ 
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mined ;   and  to  be  levied  by  the  churchwardens  after  conviclion 
in  that  behalf,     f.  16. 

Provided,  that  nothing  in  this  acl  contained,  concerning  the 
eating  of  flejh,  Jhall  extend  to  any  perfon  that  hereafter  JhalL 
have  any  f pedal  licence,  upon  caufes  to  be  contained  in  the  fame 
licence,  and  to  be  granted  according  to  the  laws  of  this  realm  in 
fuch  cafes  provided,     f.  17. 

All  and  every  of  which  licences  Jhall  be  void,  unlefs  they 
contain  thefe  conditions ;  viz.  every  licence  made  to  any  perfon 
being  of  the  degree  of  a  lord  of  parliament,  or  of  their  wives, 
Jhall  be  upon  condition,  that  every  fuch  perfon  fo  to  be  licenfed, 
Jhall  pay  to  the  poor  mens  box,  within  the  parifj  where  they 
dwell,  on  the  feajl  of  the  purification  or  within  fix  days  after, 
£.6  s  8  d  ;  the  fame  to  be  paid  within  one  month  next  after  the 
fame  feajl,  on  pain  of  forfeiting  the  licence  :  and  every  licence 
to  any  perfon  of  the  degree  of  a  knight,  or  a  knight's  wife, 
Jhall  be  upon  condition,  that  every  fuch  perfon  fo  licenfed  Jhall 
pay  yearly  13^  A.d  as  aforefaid:  and  every  licence  to  any 
perfon  under  the  degrees  abovefaid,  Jhall  be  upon  condition,  that 
every  perfon  fo  licenfed  Jhall  pay  yearly  6  s  8  d  as  aforefaid. 
i.   1%. 

Provided,  that  no  licence  Jhall  extend  to  the  eating  of  any 
beef,  at  any  time  of  the  year ;  nor  to  the  eating  of  any  veal  in 
any  year,  from  the  feajl  of  St  Michael,  unto  the  firjl  day  of 
May.     {.    19. 

.  Provided,  that  all  per  fans  which  by  reafon  of  notorious  fick- 
nefs Jhall  be  inforced,  for  recovery  of  health  to  eat  flejh  for  the 
time  of  their  ficknefs,  Jhall  be  Jufficiently  licenfed  by  the  bijhop 
of  the  diocefe ;  or  by  the  par  [on  vicar  or  curate  of  the  parijh 
where  fuch  perfon  Jhall  be  fick,  or  of  one  of  the  next  parijh  ad- 
joining, if  the  faid  parfon  vicar  or  curate  of  his  own  parijh  be 
wilful,  or  if  there  be  no  curate  within  the  fame  parijh  : 
which  licence  Jhall  be  made  in  writing,  and  figned  by  fuch  bi- 
jhop parfon  vicar  or  curate,  and  not  endure  longer  than  the  time 
of  the  ficknefs  ;  and  if  the  ficknefs  continue  above  eight  days  af- 
ter fuch  licence  granted,  then  the  licence  Jhall  be  regiflred  in  the 
church  book,  with  the  knowledge  of  one  of  the  churchwardens  ; 
and  the  party  licenfed  Jhall  give  to  the  curate  4  d  for  the  entry 
thereof;  and  that  licence  to  .endure  no  longer  but  only  for  the 
time  of  his  ficknefs.     f.   20. 

And  if  any  licence  by  any  parfon  vicar  or  curate  be  granted 
to  any  perfon,  other  than  fuch  as  evidently  appear  to  have  need, 
thereof  by  reafon  of  their  ficknefs  ;  not  only  every  fuch  licence 
Jball  be  void,  but  aljo  every  fuch  parfon  vicar  or  curate  Jhall 
forfeit  for  every  fuch  licence  otherwife  granted,  five  marks. 
f.  21. 
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■Provided,  that  all  fuch  perfons  as  heretofore  were  or  ought 
_  to  be  licenfedy  by  reafon  of  age  or  other  impediment  or  caufe,  by 
order  of  the  ecclejiajlical  laws,  fjall  enjoy  the  fame  privilege  and 
■ticcujlamed  licences,     f.  23. 

And  juftices  of  the  peace  in  their  feffions,  and  mayors  and 
other  head  officers  in  cities  and  toivns  corporate  in  their  feffions 
or  other  courts,  /hall  have  power  to  inquire  of  offenders  againji 
this  acl,  as  well  by  the  oaths  of  twelve  men,  as  otherwife 
by  information  ;  and  thereupon  to  hear  and  determine  the  fame. 
f.   $0. 

And  they  may  make  procefs  again/}  the  offenders,  as  upon 
indictment  of  trefpafs.     f.  31. 

And  for  levying  the  forfeitures,  the  faid  juftices  mayors  or 
other  head  officers  /hall  have  power  to  make  fuch  procefs,  as 
they  /hall  think  good  by  their  difcretions.     f.   34. 

But  no  information  at  the  fuit  of  any  perfon  concerning  this 
ail,  /hall  be  of  any  effeel  to  put  any  perfon  to  anfwer,  except 
the  fame  be  within  half  a  year  after  the  offence  done  ;  and  ns 
information  or  prefentment  for  the  queen,  /hall  be  of  any  effett 
to  put  any  perfon  to  anfwer,  except  the  fame  be  within  one  year 
after  the  offence  done,     f,  35. 

Provided,  that  fuch  perfons  as-  /hall  have,  upon  good  and  jufi 
confederation,  any  lawful  licence  to  eat  fie/h  upon  anyf/h  day,  (ex- 
cept fuch  perfo?is  as  for  ficknefs  Jhall  for  the  time  be  licenfed  by 
the  bijhop  of  the  diocefe,  or  by  their  curates,  or  Jhall  be  li- 
cenfed by  reafon  of  age  or  other  impediment  allowed  heretofore 
by  the  ecclefiajlical  laws  of  this  realm  ;)  /hall  be  bound  by  force 
of  this  flatute  to  have  for  every  one  dijh  of  fie/h  ferved  to  be 
eaten  at  their  table,  one  ufual  dijh  offea  jijh  fre/h  or  fait,  to  he 
likewife  ferved  at  the  fame  table,  and  to  be  eaten  or  fpent  withr 
Gut  fraud  or  covin,  as  the  like  kind  is  or  Jhall  be  ufually  eaten 
or  fpent  on  faturdays.     f.   37. 

And  this  article  to  be  taken  and  interpreted  in  the  favour  of 
expence  offea  Jijh ;  and  the  offender  to  be  puni/hed  in  like  man- 
ner as  is  ordered  by  this  flatute  for  punijhment  of  fuch  as 
fljall  eat  fie/h  upon  fridays,  faturdays,  or  other  fifi  days* 
f.   38. 

And  becauje  no  manner  of  perfon  Jhall  misjudge  of  the  intent 
of  this  flatute,  limiting  orders  to  eat  fi/Jj,  and  to  forbear  eat- 
ing of  Jiefn,  but  that  the  Jams  is  purpofely  intended  and  meant 
politickly  for  the  incrca/e  of  fijl)er?ncn  and  mariners,  and  re- 
pairing of  port  towns  and  navigation,  and  not  for  any  fuper-  . 
Jlition  to  be  maintained  in  the  choice  of  meats  :  it  is  enacled, 
that  who/ocver  /hall  by  preaching,  teaching,  lurking,  or  open 
fpcech  notify,  that  any  eating  of  fifn,  or  forbearing  of  fie/I?, 
mentioned  in  this  flatute,  is  of  any  neceffity  for  the  faving  of 
"the  foul  of  man,  or  that  it  is  thefervice  of  god,  othervjife  than 

as 


270  $ou&a?& 


tts  other  politick  laws  are  and  be ;    that  then  fuch  perfons  Jhall 
be  punijhed  as  fpreaders  of  fa Ij e  neivs  are  and  ought  to  be. 

And  by  the  27  El.  c.  11.  f.  4.  To  the  intent  that  the 
fridays,  faturdays,  and  days  appointed  by  former  laws  to  be  fijh 
days,  may  the  better  be  obferved,  for  the  utterance  and  expence 
of  fijh,  and  for  the  [paring  of  fit 'Jh  ;  no  innholder,  taverner, 
olehoufekeeper,  common  victualler,  common  cook,  or  common  ta- 
ble keeper,  (hall  utter  or  put  to  fale,  or  caufe  to  be  uttered  or 
puttofale,  on  the  faid  clays,  not  being  chrijlmafs  day,  or  upon 
any  day  in  the  time  of  lent,  any  kind  of  vitluals  [except  it  be 
to  fuch  perfons  reporting  to  his  houfe  as  Jlmll  have  lawful  licence 
to  eat  the  fame,  according  to  the  tenor  of  the  $  EL  c.  5.  J  ;  on 
pain  of  5  /  and  ten  days  imprifonment  without  bail,  one  third 
to  the  queen,  one  third  to  the  lord  of  the  leet  where  the  offence 
Jhall  be  committed,  and  one  third  to  him  that  Jhall  fue  in  any 
cf  her  majejly's  courts  of  record:  and  the  faid  offences,  by 
virtue  of  this  Jlatute,  Jhall  be  inquired  of  heard  and  determined, 
in  manner  and  form  as  is  exprejfed  for  the  offences  contained 
in  the  faid  Jlatute  of  the  5  El. 

Lord  Coke  fays,  before  thefe  a&s  the  eating  of  flefh  on 

fridays  was  punifhable  in  the  ecclefiaftical  court ;  as  yet 

it  is,  the  jurifdiction  being  faved  by  the  faid  a£ts.     3  Inff. 

200. 

R   a'ineto  4-  Rubrick  after  the  nicene  creed  :  The  curate  Jhall  then 

church  on  holi-  declare  to  the  people,  what  holidays  or  faffing  days  are  in  the 

d»ys«  week  following  to  be  cbferved. 

Can,  64.  Every  parfon  vicar  or  curate  fhall  in  his  feve- 
ral  charge  declare  to  the  people  every  funday,  at  the  time 
appointed  in  the  communion  book,  whether  there  be  any 
holidays  or  faffing  days  the  week  following.  And  if  any 
do  hereafter  wittingly  offend  herein,  and  being  once  ad- 
monifhed  thereof  by  his  ordinary,  fhall  again  omit  that 
duty ;  let  him  be  cenfured  according  to  law,  until  he 
fubmit  himfelf  to  the  due  performance  of  it. 

Can.  13.  All  manner  of  perfons  within  the  church  of 
England  fhall  from  henceforth  celebrate  and  keep  the 
lord's  day  commonly  called  funday,  and  other  holidays, 
according  to  god's  will  and  pleafure  and  the  orders  of  the 
church  of  England  prefcribed  in  that  behalf;  that  is,  in 
hearing  the  word  of  god  read  and  taught,  in  private  and 
publick  prayers,  in  acknowledging  their  offences  to  god 
and'  amendment  of  the  fame,  in  reconciling  themfelves 
charitably  to  their  neighbours  where  difpleafure  hath  been, 
in  oftentimes  receiving  the  communion  of  the  body  and 
blood  of  Chrift,  in  vifiting  of  the  poor  and  fick,  ufmg 
^11  godly  and  fober  converfation. 

1  Can, 
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.  Can.  14.  The  common  prayer  (hall  be  faid  or  lung, 
distinctly  and  reverently,  upon  fuch  days  as  are  appointed 
to  be  kept  holy  by  the  book  of  common  prayer,  and  their 
eves. 

By  the  1  El.  c.  2.  Every  per/on  Jhall  diligently  and  faith- 
fully,  having  no  lawful  or  reafonable  excufe  to  be  abfent,  en- 
deavour themfehes  to  refort  to  their  parijh  church  or  chapel 
accujhmed,  or  upon  reafonable  let  thereof  to  fame  ufual  place 
where  common  prayer  and  fuch  fervice  of  god  Jhall  be  ufed  in 
fuch  time  of  let,  upon  every  funday  and  other  days  ordained 
and  ufed  to  be  kept  as  holidays,  and  then  and  there  to  abide 
orderly  and  foberly,  during  the  time  of  the  common  prayer, 
preaching,  or  other  fervice  of  god  there  to  be  ufed  and  minijlred; 
on  pain  of  punijhment  by  the  cenfures  of  the  church,  and  alfa 
upon  pain  that  every  perfon  fo  offending  Jhall  forfeit  for  every 
jiich  offence  12  d,  to  be  levied  by  the  churchwardens  of  the 
parijh  where  fuch  offence  Jhall  be  done,  to  the  ufe  of  the  poor  of 
the  fame  parijh,  of  the  goods  lands  and  tenements  of  fuch  of- 
fender, by  way  of  dijlrefs.     f.  14. 

Provided,  that  whatfoever  perfons  offending  in  the  premiffes, 
JJ)all  for  their  offences  firjl  receive  punijhment  of  the  ordinary, 
having  a  tejlimonial  thereof  under  the  ordinary's  feal,  jhall  not 
for  the  fame  offence  eftfoons  be  convicled  before  the  jujlices  ; 
and  likewife  receiving  for  the  faid  offence  punijhment  fr/l  by 
the  jujlices,  Jhall  not  for  the  fame  offence  eftfoons  receive  pu- 
nijl)ment  of  the  ordinary,     f.  24. 

And  the  jujlices  of  ajjize  may  hear  and  determine  the  fame, 
end  make  procefs  for  execution  as  they  may  do  in  cafes  of  tref- 
pafs.     f.  17. 

Or  the  fame  may  be  determined  by  one  jujlice  of  the  peace  ; 
to  whom  it  Jhall  be  lawful,  on  proof  to  him  made  of  fuch  de- 
faidt  by  confeffion  or  oath  of  witnefs,  to  call  the  party  before 
him  :  and  if  he  Jhall  not  make  afujfcient  excufe,  and  due  proof 
thereof  to  the  fatisfaclion  of  the  faid  juflice,  he  Jhall  give 
warrant  to  the  churchwardens  of  the  parijh  where  the  party 
Jhall  dwell,  to  levy  \id  for  every  fuch  default  by  dijlrefs  and 
file ;  and  in  default  of  fuch  dijlrefs,  Jhall  commit  him  to  prifon 
till  payment  be  made :  which  forfeiture  Jhall  be  applied  to  the 
ufe  of  the  poor  of  that  parijh  wherein  the  offender  Jhall  dwell 
at  the  time  of  the  offence  committed.  3  J.  c.  4.  f.  27.  Pro- 
vided, that  profecution  be  within  one  month.  f.  28. 
:  But  this  mall  not  extend  to  qualified  proteftant  dif- 
Centers,  who  repair  to  fome  place  of  religious  worfhip  al- 
lowed by  the  toleration  a£t.      1  W.  c.  18. 

v      5.  By  the  27  H.  6.  c.  5.    Confidering  the  abominable  in-  Fairs  prohibited 
juries  and  offences  d.ne  to  almighty  god,  and  to  his  faints,  al-  on  ce"3in  *»<4i- . 

■ways   a?s* 
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ways'  aiders  and  fmgidar  aff/lcrs  in  our  ncce/fities,  bccaufe  of. 
fairs  and  ?narkets  upon  their  high  and  principal  feajls,  as  hi 
the  feaji  of  the  afcenfion   of  cur  lord,  in   the  day  of  corpus 
chrjli,  in  the  high  feajl  of  the  ajfumption  of  our  blejfed  lady, 
the  day  of  all  faints,    and  on  good  friday,  accu/lomably  and 
miferably  holden  and  ufed  in  the  realm  of  England  ;  in  which 
principal  and  fejlival  days,  for  great  earthly   covetife,  the 
people  is  more  willingly  vexed,  and  in  bodily  labour  foiled,  than  in 
other  ferial  days,  as  infajlening  and  making  their  booths  and  falls, 
bearing  and  carrying,  lifting  and  placing  their  wares  outward 
and  homeward,  as  tho'  they  did  nothing  remember  the  horrible 
defiling  of  their  fouls  in  buying  and  felling,  with  many  deceit- 
ful lies  and  falfe  perjury,  with  drunkennefs  andjlrifes,  and  fa 
fpecially  withdrawing  themfelves  and  their  fervants  from  di- 
vine fervice ;    it    is  ordained,  that  all  manner  of  fairs  and 
markets  in  the  faid  principal  feajls  and  good  friday  /hall  clearly 
ceafe  from  all  /hewing  of  any  goods  or  merchandifes  (necejfary  \ 
vidlual  only  except)  upon  pain  of  forfeiture  of  all  the  goods 
aforefaid  fo  /hewed,  to  the  lord  of  the  franchife  or  liberty 
where  fuch  goods  contrary  to  this  ordinance  be  or  /hall  be  /hewed. 
Neverthelefs  the  king  of  his  fpecial  grace  by  authority  of  the 
parliament  granteth  to  them  power,  which  of  old  time  had  no 
day  to  hold  their  fair  or  market,  but  only  upon  the  fejlival  days 
aforefaid,  to  hold  by  the  fame  authority  and  Jlrength  of  his  old 
grant,  within  three  days  next  before  the  faid  feajls,  or  next 
after ;   proclamation  firjl  made  to   the  fimple  common  people, 
upon  which  day  the  aforefaid  fair  /hall  be  holden,  always  to  be 
certified,  tuithout  any  fine  or  fee  to  be  taken  to  the  king's  ufe. 
And  they  which  of  old  time  have,  by  fpecial  grant,  fujpeient 
days  before  the  feajls  aforefaid,  or  after,  /hall  in  like  manner 
as  is  aforefaid  hold  their  fairs  and  ?narkets,  the  full  number  of 
their  days  ;  the  faid  fejlival  days,  and  good friday  s,   (and  fun- 
days)  except. 
Occasional  offi*      -6.  Befides  the  occafional  faft  days,  in  time  of  war,  or 
ces-  other  calamity ;  arid   days  of  thankfgiving  for  peace,  or 

victory,  or  other  blefling  :  there  are  four  folemn  days 
annually,  for  which  fpecial  fervices  are  appointed  ;  to 
wit,  the  fifth  day  of  November,  being  the  day  of  the  pa- 
pift's  confpiracy,  and  of  the  arrival  of  king  William^  the 
thirtieth  day  of  January,  being  the  day  of  the  martyrdom 
of  icing  Charles  the  firft;  the  nine  and  twentieth  day  of 
May,  being  the  day  of  the  restoration  of  king  Charles 
the  fecond  ;  and  the  twenty  fifth  day  of  October,  l?eing 
the  day  on  which  his  majefty  began  his  happy  reign. 
For  the  fifth  of  ',.  By  the  3  J.  c.i.  Forajmuch  as  almighty  god  hath  in 
November.         an  ages  /hewed  his  power  and  mercy  in  the  ?tiiraculous  and 

gracious 


gracious  deliverance  of  his  church,  and  in  the  protection  of  re- 
ligious kings  and  fiates ;  and  that  no  nation  of  the  earth  hath 
been  blejfed  with  greater  benefits  than  this  kingdom  now  enjoy  eth, 
having  the  true  and  free  profeffion  of  the  gofpel  tinder  our  moji 
gracious  fovereign  lord  king  fames,  the  mojl  great  learned  and 
religious  king  that  ever  reigned  therein,  inriched  with  a  mojl 
hopeful  and  plentiful  progeny,  proceeding  out  of  his  royal  loins, 
promifmg  continuance  of  this  happinefs  and  profejfion  to  all  pof- 
terity :  the  which  many  malignant  and  devilijh  papijls  jcfuits 
and  feminary  priejls  much  envying  and  fearing,  confpired  mojl 
horribly,  when  the  king's  mojl  excellent  majejly,  the  queen,  the 
prince,  and  all  the  lords  fpiritual  and  temporal  and  commons 
jhould  have  been  affembhd  in  the  Upper  houfe  of  parliament, 
upon  the  fifth  day  of  November  in  the  year  of  our  lord  one 
thoufand  fix  hundred  and  five^  fuddenly  to  have  blown  up  the 
faid  whole  houfe  with  gunpowder :  an  invention  fo  inhumane 
barbarous  and  cruel,  as  the  like  was  neVer  before  heard  of 
and  was  (as  fome  of  the  principal  confpirators  thereof  confifs) 
purpofely  devifed  and  concluded  to  be  done  in  the  faid  houfe,  that 
where  fundry  neceffary  and  religious  laWs  for  prefervtition  of 
the  church  and  flat  e  were  made,  which  they  fdljly  and  jlander- 
onjly  term  cruel  laws,  enacled  again/1  them  and  their  religion, 
both  place  and  perfons  jhould  be  all  dejlroyed  and  blown  up  at 
once  ;  which  would  have  turned  to  the  utter  ruin  of  this  whole 
kingdom,  had  it  not  pleafed  almighty  god,  by  i?:fpiring  the  kings 
mojl  excellent  majejly  with  a  divine  fpirit,  to  interpret  fome 
dark  phrafes  of  a  letter  jhewed  to  his  majejly,  above  and  be- 
yond all  ordinary  conjlruclion,  thereby  fniracuhufly  difcovering 
this  hidden  treafon  not  many  hours  before  the  appointed  time  for 
the  execution  thereof:  therefore  the  king's  moft  excellent  .majejly, 
the  lords  fpiritual  and  temporal,  and  all  his  majejly 's  faithful 
and  loving  fubjccls,  do  mojl  juftly  acknowledge  this  great  and 
infinite  blejflng  to  have  proceeded  merely  from  god  his  great 
mercy,  and  to  his  mojl  holy  name  do  afcribe  all  honour  glory  and 
pra'ije  :  and  to  the  end  this  unfeigned  thank fidnefs  may  never 
be  forgotten,  but  be  had  in  a  perpetual  remembrance,  that  all 
ages  to  come  may  yield  praifes  to  his  divine  majejly  for  the  fame, 
and  have  in  memory  this  joyful  day  of  deliverance  ;  f.  I . 

7/  is  enacled,  that  all  and  fingular  minijlers  in  fViry  ca- 
thedral and  ptirijb  church,  or  other  ufual  place  for  common 
prayer,  jhall  always  upon  the  fifth  day  of  November  fay  morn- 
ing prayer,  and  give  unto  almighty  god  thanks  for  this  mojl  hap- 
py deliverance  ;  and  all  perfons  jhall  always  upon  that  day  dili- 
,  gently  and  faithfully  rejort  to  the  pafijh  chtirch  or  chapel  ac- 
cujhmed,  or  to  fome  ufual  church  or  chapel  where  the  faid 
morning  prayer,  preaching  or  other  fervice  of  god  jhall  be  ufed, 
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and  then  and  there  to  abide  orderly  and  foberly  during  we 
time  of  the  f aid  prayers  preaching  or  other  fer vice  of  god  there 
to  be  ufed  and  minijhed.     f.  2. 

And  that  every  perfon  may  be  put  in  mind  of  his  duty,  and 
be  then  better  prepared  to  the  fa  id  holy  fer  vice  ;  every  minijier 
jhall  give  warning  to  his  parijhioners,  publickly  in  tin  church, 
at  morning  prayer,  the  funday  before  every  fuch  fifth  day  of 
November,  for  the  due  obfervation  of  the  faid  day.     f.  3. 

And  after  morning  prayer  or  preaching  upon  the  faid  fifth 
day  of  November ;  they  Jhall  read  publickly,  dijlintlly,  and 
plainly  this  prefent  aft.     Id. 

Give  unto  almighty  god  thanks]  It  mould  feem  by  the  te- 
nor of  this  a£t,  that  the  form  or  manner  of  giving  thanks 
was  left  to  the  difcretion  of  every  minifters  but  that  there 
was  a  ftanding  form  for  this  day,  in  the  16  C.  1.  appears 
from  this  order  of  the  houfe  of  lords  ;  "  Ordered,  that 
"  the  title  before  the  prayers  for  the  deliverance  from  the 
"  gunpowder  plot  fhall  be  altered  and  printed  hereafter 
"  in  htsc  verba,  viz.  A  thankfgiving  for  the  delivery  from 
"  the  gunpowder  treafon  :  And  the  printer  is  to  be  fent 
'■*  for  to  appear  before  this  houfe,  to  be  aflced  how  this 
"  title  that  is  now  prefixed,  viz.  A  thankfgiving  for  peace 
"  and  victory,  came  to  be  introduced."     Gibfi  249. 

This  office  was  revifed  by  the  convocation,  in  the  year 
1662;  and  afterwards  fome  few  additions  and  alterations 
were  made,  upon  a  new  revifal  in  the  fecond  year  of 
William  and  Mary  ;  and  fo  continueth.     Gibf.  249. 

And  the  title  thereof  is  this  :  A  form  of  prayer  with 
thankfgiving,  to  be  ufed  yearly  upon  the  fifth  day  of  November  ; 
for  the  happy  deliverance  of  king  fames  the  firjl,  and  the  three 
ejlates  of  England,  from  the  mojl  traiierous  and  bloody  in- 
fended  maffacre  by  gunpowder ;  and  alfo  for  the  happy  arrival 
of  his  majefty  king  William  on  this  day,  for  the  deliverance  of 
our  church  and  nation. 

And  altho'  the  due  obfervation  of  this  day,  as  alfo  of 
the  thirtieth  of  January,  and  of  the  twenty-ninth  of  May, 
are  injoined  by  acl:  of  parliament ;  yet  the  particular 
forms  to  be  ufed  on  thofe  days,  are  not  previously  direct- 
ed, nor  fubfequently  confirmed,  by  any  act  of  parlia- 
ment ;  but  they  are  fpecially  authorized  (as  is  alfo  that 
for  the  king's  inauguration)  by  this  order  of  his  majefty ; 

"  George  R. 

"  Our  will  and  pleafure  is,  that  thefe  four  forms  of 
*"  prayer,  made  for  the  fifth  of  November,  the  thirtieth 
«*.  of  January,  the  twenty  ninth  of  May,  and  the  twenty 

«  fifth 


"'fifth  of October,  be  forthwith  printed  and  published, 
«  and  annexed  to  the  book  of  common  prayer  and  li- 
K  turgy  of  the  church  of  England,  to  be  ufed  yearly  on 
iC  the  (aid  days,  in  all  cathedral  and  collegiate  churches 
**  and  chapels,  in  all  chapels  of  colleges  and  halls  with- 
"  in  both  our  univerfities,  and  of  our  colleges  of  Eaton 
«*  and  Winchefter,  and  in  all  parifh  churches  and  cha- 
•'  pels  within  that  part  of  our  kingdom  of  Great  Britain  . 
•*  called  England,  the  dominion  of  Wales,  and  town  of 
«*  Berwick  upon  Tweed.  Given  at  our  court  at  St 
"  James's,  the  feventh  day  of  October,  1761,  in  the 
*'  firft  year  of  our  reign. 

"  By  nis  maiefty's  command  5 

BUT  E". 

Dr  Watfon  queftioneth  (and  juftly  as  it  feemeth)  the 
ordinary's  power,  to  punifn  for  the  neglect  of  keeping  the 
folemn  days,  injoined  by  acl:  of  parliament ;  becaufe  the 
refpe&ive  acts  to  give  do  the  ordinary  no  fuch  power. 
Watfi   c.  32. 

But  there  feemeth  to  be  no  doubt,  fo  far  as  the  feveral 
offences  fhall  fall  within  the  words  of  the  faid  acts,  but 
that  the  offenders  may  be  thereupon  indicted,  finedj  and 
imprifoned  for  the  contempt. 

8.  By  the  12  C.  2.  c.  30.  it  is  enacVed,  by  the  lords  For  the  thirtieth 
and  commons  affembled  in  parliament;  that  every  thirtieth oi r  January« 
day  of  January,  unlefs  it  falls  out  to  be  upon  the  lord's  day> 
nnd  then  the  next  day  following,  Jhall  be  for  ever  fet  apart, 
to  be  kept  and  obferved  in  all  churches  and  chapels,  as  an  anni- 
verfary  day  of  fafling  and  humiliation,  to  implore  the  mercy  of 
god,  that  neither  the  guilt  of  the  facred  and  innocent  blood  of 
his  late  majejly  king  Charles  the  firjl,  nor  thofe  other  fins  by 
which  god  was  provoked  to  deliver  up  both  us  and  our  king  in- 
to the  hands  of  cruel  and  unreafonable  men,  may  at  any  time  be 
vifited  upon  us  or  our  pojlerity* 

The  form  of  prayer  for  this  folemnity,  and  alfo  for  that 
of  the  29th  of  May,  were  of  a  different  completion  in  the 
eign  of  king  Charles  the  fecond  from  what  they  are  now. 
Df  which,  the  reafon  is  faid  to  have  been  this  :  The  par- 
iament  and  other  leading  men  who  called  home  king 
Charles  the  fecond  (many  of  whom  had  been  concerned 
n  oppofing  his  fathers  meafures)  would  not  be  called 
raytors  ;  and  required  that  a  diftin£tion  mould  be  made 
etween  the  commencement  of  the  war,  and  the  conclu- 
on  of  it :  they  would  not  fuffer  the  firft  oppofition  made 
>  the  meafures  of  that  unhappy  prince  to  be  ftyled  re- 
T  a  bellionj 
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belHorr;  notwithstanding   that    they   difapprovcd    of  tbtf 
abolition  of  the  regal  government  which  enfucd. 

And  accordingly  the  offices  for  thcfe  two  folcmnitics 
were  drawn  up,  without  any  reflection  on  thefirft  authors 
or  promoters  of  the  opposition  ;  and,  in  general,  breathe 
more,  a  fpirit  of  piety  than  of  party,  of  humiliation  than 
of  revenge ;  and,  throughout,  are  modeft,  gf^vej  decent, 
fenfiblc,  and  devout. 

King  James  the  fecond  altered  thefe  forms.  And  king 
William  did  not  venture  to  reduce  them  to  their  primi- 
tive £ate.  And  fo  they  have  continued,,  with  very  little 
variation,  to  this  day. 
For  the  twenty  g.  By  the  12  C.  2.  c.  1 4.  F 'or a [much  as  almighty  god  the 
ay"  king  of  kings,  and  fok  difpofer  of  all  earthly  crowns  and  king- 
doms, hath  by  his  all-fivaying  providence  and  poiver  miracu- 
loujly  demon/lrated  in  the  view  of  all  the  word,  his  tranfeen- 
dent  mercy  love  and  gracioufnefs,  towards  his  mojl  excellent  majejly 
Charles  the  feeowl,  by  his  cfpecial  grace,  of  England,  Scotland V 
France,  and  Ireland,  king,  defender  of  the  true  faith,  arid 
all  his  majejly  s  loyal  fubjecls  of  this  his  kingdom  of  England^ 
and  the  dominions  thereunto  annexed  by  his  majejly  s  late  mojl 
waunderful  glorious  peaceable  and  joyful  rejlauration,  to  the  ac- 
tual pojfejfion  and  exercife  of  his  undoubted  hereditary  fovc- 
reign  and  regal  authority  oyer  them  (after  fundry  years  forced 
•  extermination  into  foreign  parts,  by  the  mojl  traiterous  confpi- 

racies,  and  armed  power  of  ufurping  tyrants,  and  execrable 
perfidious  traytors)  and  that  without  tlye  leaf  oppofition,  or  ef- 
fufioyi  of  blood.,  thro''  the  unanimous  cordial  loyal  votes  of  the 
lords  and  commons  in  this  prefent  parliament  affcmblcd,  and 
pajfionate  defires  of  all  other  his  majejlfs  fttbjecls- ;  which  unex- 
prefjiblt  blcjfing  (by  god's  own  mojl  wonderful  dijpenfaii on)  was 
co?npleated  on  the  twenty  ninth  day  ef  May  lajl  pajl,  being  the 
mo/l  memorable  birth  day,  not  only  of  his  majejly,  both  as  a  man 
and prince,  but  likewife  as  and  aclual  king,  and  of  this  and 
other  his  majeftys  kingdoms,  all  in  a  great  meafure  new  born 
and  raifed  from  the  dead  on  this  mojl  joyful  day,  wherein  many 
thoufands  of  the  nobility  gentry  citizens  and  other  his  lieges  of 
this  realm,  concluded  his  majejly  unto  his  royal  cities  of  London 
and  Jfcj&minfler,  tvith  all  pojjible  exprejjhns  of  their  publick 
joy  and  loyal  affeclions,  in  far  greater  triianph  than  any  of  his 
mojl  victorious  predecejfors  kings  of  England,  returned  thither 
from  their  foreign  conquefls  ;  and  both  his  majeftys  houfes  of 
parliament,  with  all  dutiful  and  joyful  dcmonjlrations  of  their 
allegiance,  publickly  received,  and  cordially  congratulated  his 
•majejly  s  mojl  happy  arrival,  and  invc/liture  in  his  royal  throne, 
at  his  palace  at  IVhitehall :  Upon  all  which  confederations,  this 
I  being 
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i/ehg  the  day  which  the  lord  hitnfelf  hath  made  and  crowned 
with  fo  ?nany  publick  hlejfings  and  Jignal  deliverances ;  both  >  'of 
Ims  majejly  and  his  people,  frwi  all  their  late  mojl  deplorable 
confufions,  divifiohs,  wars^  devaflations  awl  opprejfions,  to  the 
end  that  it  ?nay  be  kept  in  perpetual  remembrance  in  all  ages  to 
come,  and  that  his  /acred  majejly  with  all  his  fubjetls  of  this 
realm  and.  the  dominions  thereof  and  their  pojleiitics  af.gr 
'  them,  migljt  annually  celebrate  the  perpetual  memory  thereof  by 
facrificing  their  unfeigned  liearty  publick  thanks  thereon  to  al- 
mighty  god,  with  one  heart  and  -voice,  in  a  mojl  devout  and 
chriflian  manner,  for  all  thefe  publick  benefits  received  and 
conferred  on  them,  upon  this  mojl  joyful  day  \  it  is  enacled,  by 
the  king's  mo/l  excellent  majejly,  and  the  lords  and  commons  in 
parliament  aJJ'embled,  that  all  and  fwgular  minijlers  of  god's 
word  and  facraments,  in  every  church  chapel  and  other  itfual 
place  of  divine  fervice  and  ■publick  prayer,  which  novo  are,  or 
hereafter  Jhall  be  within  this  realm  of  England  and  the  domi- 
nions thereof,  and  their  fuccejfors,  Jlyall  in  all  fucceeding  ages 
,  annually  felcbrate  the  twenty  ninth  day  of  May,  by  rendering 
their  hearty  publick  praifs  and  thankfgivings  unto  almighty 
god,  for  all  the  for emeniioned  extraordinary  mercies  blcjjings  and 
deliverances  received,  and  mighty  acls  done  thereon,  and  declare 
the  fame  to  all  the  people  there  affembled,  and  the  generations 
yet  to  come,  that  fo  they  may  for  ever  praije  the  lord  for  the  fame, 
whofe  name  alone  is  excellent,  and  his  glory  above  the  earth  and 
heavens: 

And  be  it  further  enacled,  that  every  perfon  inhabiting 
within  this  kingdom  and  the  dominions  thereunto  belonging,  flail 
upon  the  faid  day  annually  refort  with  diligence  and  devotion, 
io  fome  i-ijual  church  chapel  or  place,  where  fuch  publick  'thankf- 
■■'iifigs  and  praifes  to  god's  mojl  divine  ma]ejly  Jhall  be  ren- 
dred,  and  there  orderly  and  devoutly  abide  during  the  faid  pub- 
fuk  thankfgivings,  prayers,  preaching.,  finging  of  pfalms,  and 
other  fervice  of  god  there  to  be  ufed  and  ?nin:Jlred : 

And  to  the  end  that  ell  perfons  may  be  put  in  mind  of  their 

du'.y  thereon,  and  be  the  better  prepared  to  difcharge  the  fame 

with  that  piety  and  devotion  as  becomes  than  y  be  it  fttrther 

.  enacled,  that  every  minijler  Jliall  give  notice  to  his  parijlnon&rs 

■    publ'uhly  in  the  church  at  morning  prayer  the  lord's  day  next  be- 

•    fore  every,  fuch  twenty  ninth  day  of  May,  for  the.  due-  obfer- 

vation   of  the  faid  day,  and  Jhall  then  likewife  publickly  and 

dijtinclly  read  this  prefent  acl  to  the  people. 

Of  the  difference  between  the  form  .0/  prayer  which 

was  firft  drawn  up  for  this  fervice,  arid  ufed  during  the 

ifjj\gn  of  king  Chirks  the  feconda  and  the  form  which  is 

T  3  now 
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now  ufed,  it  is  thought  fit  here  to  fubjoin  fame  finking 
fpecimens. 

Office  of  Cha.  2.  Office  of  Ja.  2.  (now  in  ufe) 

Title  thereof,  and  rubrick. 


A  form  of  prayer  with 
thankfgiving,  to  be  ufed  year- 
ly upon  the  29th  day  of  May ; 
being  the  day  of  his  majefty's 
birth,  and  happy  return  to  his 
kingdoms. 


A  form  of  prayer  with  thankf- 
giving to  almighty  god,  for  having 
put  an  end  to  the  great  rebellion, 
by  the  reftitution  of  the  king  and 
royal  family,  and  the  reftoration 
of  the  government,  after  many 
years  interruption  :  which  unfpeak- 
able  mercies  were  wonderfully  com- 
pleted upon  the  29th  of  May,  in 
the  year  1660.  And  in  memory 
thereof,  that  day  in  every  year  is 
by  aft  of  parliament  appointed  to 
be  for  ever  kept  holy. 

The  aft  of  parliament  for  the 
obfervation  of  this  day,  fhall  ba 
read  publickly  in  all  churches  on 
the  lord's  day  next  before  j  and 
notice  to  be  given  for  the  due  ob- 
fervation of  the  faid  day. 


Collea, 


1  '.  .  We  yield  thee  praife 
and  thankfgiving  for  our  de- 
liverance from  thofe  great  and 
apparent  dangers  wherewith 
we  were  compared. 


.  .  .  We  yield  thee  praife  and 
thankfgiving  for  the  wonderful  de- 
liverance of  thefe  kingdoms  from 
the  great  rebellion,  and  all  the 
miferies  and  oppreffions  confequent 
thereupon,  under  which  they  had 
fo  long  groaned. 

.  .  .  We  yield  thee  thanks  .  .  . 
for  our  deliverance  ....  from  the 
unnatural  rebellion,  ufurpation,  and 
tyranny,  of  ungodly  and  cruel  men. 


Finally^  by  way  of  contrail,  the  fpirit  both  of  the  one 
and  the  other  will  appear,  from  the  following  anecdotes. 


Office  of  Cha.  2. 

O  God,  who  by  thy  divine 
providence  and  goodnefs  didft 
this  day  firft  bring  into  the 
world,  and  didft  this  day  alfo 
bring  back  and  reftore  to  us, 
and 


Office  of  Ja,  2, 

Almighty  God,  and  heavenly  fa^ 
ther,  who  of  thine  infinite  and  unr 
fpeakable  goodnefs  towards  us,  didft 
in  a  mod  extraordinary  and  won-. 
derful  manner  difappoint  and  over- 
throw 
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and  to  his  own  juft  and  un- 
doubted rights,  our  mod  gra- 
cious fovereign  lord  thy  fer- 
vant  king  Charles ;  preferve  his 
life,  and  eftablifh  his  throne, 
we  befeech  thee.  Be  unto 
him  a  helmet  of  falvation  a- 
gainft  the  face  of  his  enemies, 
and  a  flrong  tower  of  defence 
in  the  time  of  trouble.  Let 
his  reign  be  profperous,  and 
his  days  many.  Let  juftice, 
truth,  and  holinefs;  let  peace, 
and  love,  and  all  chriftian  vir- 
tues flourifh  in  his  time.  Let 
his  people  ferve  him  with  ho- 
nour and  obedience  ;  and  let 
him  fb  duly  ierve  thee  on 
earth,  that  he  may  hereafter 
everlalUngly  reign  with  thee 
in  heaven,  through Jefus  Chrift 
t>ur  lord.     Amen. 

G  lord  our  god,  who  up- 
holdeftand  governeitall  things 
in  heaven  and  earth  ;  receive 
our  humble  prayers,  with  our' 
thankfgivings,  for  our  fove- 
reign lord  Charles,  fet  over  us 
by  thy  grace  and  providence 
to  be  our  king:  And  fo,  to- 
gether with  him,  blefs  the 
whole  royal  family  with  the 
dew  of  thy  heavenly  fpirit ; 
that  they,  ever  trufting  in  thy 
goodnefs,  protected  by  thy 
power,  and  crowned  with  thy 
gracious  and  endlefs  favour, 
may  continue  before  thee  in 
health,  peace,  joy ,  and  honour, 
a  long  and  happy  life  upon 
earth,  and  after  death  obtain 
everlafting  life  and  glory  in 
the  kingdom  of  heaven ;  by 
the  merits  and  mediation  of 
Chrift  Jefus  our  faviour,  who 
with  the  father  and  the  holy 
fpirit,  liveth  and  reigneth  ever 
one  god,  world  without  end. 
Amen. 


throw  the  wicked  defigns  of  thofe 
traiterous,  heady,  and  high  minded 
men,  who  under  pretence  of  reli- 
gion and  thy  molt  holy  name,  had 
contrived,  and  well  nigh  effecled 
the  utter  deftruclion  of  this  church 
and  kingdom  j  as  we  do  this  day 
mofl  heartily  and  devoutly  adore 
and  magnify  thy  glorious  name  for 
this  thine  infinite  goodnefs  already 
vouchfafed  to  us;  fo  do  we  moft 
humbly  befeech  thee  to  continue 
thy  grace  and  favour  towards  us, 
that  no  fuch  difmal  calamity  may 
ever  again  fall  upon  us  Infatuate 
and  defeat  all  the  fecret  counfels  of 
deceitful  and  wicked  men  againft 
us.  Abate  their  pride,  aff wage  their 
malice,  and  contound  their  devices. 
Strengthen  the  hands  of  our  now 
moft  gracious  fovereign,  and  all 
that  are  put  in  authority  under  him,  • 
with  judgment  and  judice,  to  cut 
off  all  fuch  workers  of  iniquity,  as 
turn  religion  into  rebellion,  and  faith 
into  faclion  ;  that  they  may  never 
again  prevail  againft  us,  nor  triumph 
in  the  ruin  of  the  monarchy,  and 
thy  church  among  us.  Protect  and 
defend  our  fovereign  lord  the  king, 
with  the  whole  royal  family,  from 
all  treafons  and  confpiracies.  Be 
unto  him  an  helmet  of  falvation, 
and  a  itrong  tower  Of  defence  a- 
gainft  the  face  of  all  his  enemies  j 
clothe  them  with  fhame  and  con- 
fufion,  but  upon  himfelf  and  his 
pofteriry  let  the  crown  for.  ever 
flourifh.  So  we  thy  people,  and 
the  fheep  of  thy  pafture,  will  give 
thee  thanks  for  ever,  and  will  al- 
ways be  fhewing  forth  thy  praife, 
from  generation  to"  generation,, 
through  Jefus  Chrift  our  only  fa- 
viour and  teaeemer ;  to  whom, 
with  thee,  O  father,,  and  the  holy 
ghoft,  be  glory  in  the  church, 
throughout  all  ages,  world  without 
end.    Amen. 


T4. 


Note, 
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Note,  there  is  no  order  in  either  of  thefe  offices,  for 
a   fermon   or  homily  on  this  day  j    and  in  the  office  of 
Cha.  2.  there  is  no  direction  for  a  fermon  or  homily  on 
the  30th  or'  January,  but  by  the  office  of  James  2d  it  is 
required  that  on  the  faid  30th  day  of  Jan.  fhall   be  read 
the  firii  and  fecond  parts   of  the  homily  againft  difobe- 
dience  and   wilful    rebellion,    or  elfe  the  miniiler  (hall 
preach  a  fei  men  of  his  own  compofmg  upon  the  fame  ar- 
gument. 
For  the  king's         l°-  The  inauguration  day,  or  the  day  when  the  king 
»n*uaui«uioiu      or  queen,    for    the  time  being,    began    their    refpecfive 
reigns,  is   not  injoined  by  aft  of  parliament,  as  are  the 
other  folenin  days   for  which  particular  fervices  are  ap- 
pointed.    The  obfervation  of  this  day,  in   the  time  of 
king  Charles  the  firit,  was  inforccd  by  a  particular  canon 
in  the  year  1640,  after  the  example   (as  it  is  faid   in  the 
preface  to  that  canon)  as  well  of  the  godly  christian  em- 
perors in  the  former  limes,   as  of  our  own  raoft  religious 
princes  ilnce  the  reformation  :    and  the  faid  preface  fur- 
ther faith,  that  a  particular  form  of  prayer  was  appointed 
bv  authority  for   that  day  and  purpofe,  and  injoineth  all 
churchwardens  to    provide  two  of  thofe  books   at  leaft. 
This  l'titivai  was  difufed  in  the  reign  of  king  Charles  the 
fecond,  upon  cceafion  of  the  death  of  his  royal  father, 
the  niarnu'  <••{  which  changed  the  day  into  a  day  offor- 
row  and  hilling-  as  is   let  forth  in  the  order  for  reviving 
that  ufarjc  in  the  nrft  vcar  of  king  James  the  fecond,  be- 
fore the  fervice-  compof/d  for  that  purpofe.     Which  fer- 
vice (afrir  another  diiufe  of  that  ftitival  during  the  .reign 
of  king  'William)   was   revifed,  and  the  obfervation    or" 
the  day  con"  n^hded  by  a  fpecial  order  thereunto  annexed, 
in  the  fecond  ye..r  of  queen  Anne,  and  fo  continueth  to 
this  time.      drj.  24,6. 

Some  have  queih'cned  bv  what  authority  of  law  this  fo- 
']  enmity,  as  alfo  the  other  cccafional  thankfgivings  andfaih 
■opointed  by  the  king,  arc-  kept.  Upon  which  Mr  'John- 
::<i  obiervcih,  that  it  is  fufficient  in  this  cafe  (as  he 
thinketh)  that  the  two  houies  of  parliament  have  and  do 
own  this  power  to  be  lodged  in  the  crown,  as  they  do 
bv  fubn.itti.ig  to  thefe  royal  commands  in  obferving  fuch 
days  zo'-j  ionciinies  petitioning  him  to  order  thefe  religi- 
ons  folemni'ties.      Johnj.   Cler.  Fad.  J\hc.  182. 

Neverthelefs  this  fame  Mr  Johnfon  afterwards,  in  the 
year  I  715,  being  cited  before  '..he  ordinary  to  give  an  ac- 
count why  he  omitted  in  his  church  the  fervice  of  the 
kind's  inauguration,  perfifled  in  fcis  omiiiion  the'recf,  and 

gave 


gave  this  for  the  feafon  (which  he  defired  might  be-  under- 
stood as  well  for  his  omiffion  of  the  fervice  of  that  day, 
as  of  other  occafionai  prayers  at  other  times)  ;  namely,  that 
the  king's  proclamation  hath  not  the  force  of  a  law  in 
England  ;  that  the  king  is  fupreme  in  ecclcfiaftical  caufes, 
only  as  he  is  fo  in  temporal,  that  is,  in  his  courts  ;  and 
that  he  knowcth  (he  fays)  of  no  fupremacy,  which  is  ex- 
ercifed.  without  either  parliament,  or  convocation,"  or 
court  of  delegates,  or  the  courts  in  Weftminfter  hall  •  or 
however,  that  the  king's  fupremacy,  whatever  it  is,  in 
this  refpeft  is  reitxained  and  limited  by  a£t  of  parliament ; 
that  by  the  36  canon,  every  clergyman  is  requiied  to 
promile  under  his  hand,  that  he  will  ufe  the  form  in  the 
book  of  common  prayer  prefcribed,  and  no  other' \  that 
by  the  ftatute  of  the  5  &  6  Ed.  6.  c.3.  all  the  days  there 
mentioned  mall  be  kept  as  holidays,  and  none  other ;  and 
that  by  the  feveral  acls  of  uniformity,  all  minifters  are  re- 
quired to  ufe  the  form  prefcribed  in  the  book  of  common 
prayer,  and  hone  other,  or  ofherwife.— —  And  the  profecu- 
tion  againft  him  (he  fays)  did  not  proceed.  Johnfon's  cafe 
of  occafionai  days  and  prayers.  This  was  in  the  year 
1 721,  after  the  caufe  had  refted  for  fix  years.  But,  whe- 
ther it  was  upon  the  occafion  of  Mr  Johnfon's  publifh- 
ing  this  cafe,  or  for  whatever  other  reafon,  it  appears, 
that  the  profecution  did  afterwards  proceed.  And  in 
archbiihop  Wake's  Colhclanea,  now  belonging  to  the  li- 
brary of  Chrijl- church  in  Oxford,  (Canterbury,  v.  4,  art, 
276.)  there  is  a  lettter  from  Dr  Bower,  archdeacon  of  Can- 
terbury (who  was  then  alfo  bifliop  of  Chichefter)  to  arch- 
biihop Wake,  propofing  methods  of  bringing  Mr  John^ 
fon's  caufe  to  fpeedy  irfue  ;  dated  Oct.  26.  1 723. 
..  Then,  Art.  277.  follows  a  copy  of  Mr  Jchnfon'.- 
proxy  ;    viz. 

"  Whereas  there  has  been  a  caufe  of  office  &c.  And 
whereas  divers  articles  have  been  given  in  and  admitted, 
to  which  the  faid  Johnfon  hath  given  a  negative  office 

as  by  the  act  &c— —  Now  know  all  men  by  thefe 

prefents,  that  I  the  faid  J,  J.  do  acknowledge  and  con- 
fiefs  my  i€\\  ibrry  for  having  given  offence  in  the  matter;.; 
contained  in  the  faid  articles,  and  do  hereby  retracl:  the  ne- 
gative iiTue  given  by  me  to  them,  and  do  confefs  the  faid 
articles  in  all  and  every  part  thereof,  and  fubmit  my  {elf 
in  all  things  to  the  right  reverend  the  archdeacon  afore- 
laid,  or  his  official  ;  and  do  hereby  fincerely  promife  not 
to  offend-  in  the  like  manner  for  the  future  :    and  bein» 

...  c> 

aged  and  inarm,  and  very  unfit  to  travel  from  my  faid  vi- 
carage 
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carage  to  Canterbury,,  but  defirous  that  this  my  retraction 
of  the  negative  iifue  given  by  me  to  the  faid  articles,  and 
my  promife  not  to  offend  in  the  like  manner  for  the  fu- 
ture, may  have  their  due  effect ;  I  do  hereby  conftitute 
and  appoint  Mr  George  Upton,  one  of  the  proctors  of 
the  faid  archdeacon's  court,  to  be  my  lawful  and  undoubted 
proctor,  for  mc,  and  in  my  name,  to  appear  before  the 
right  reverend  the  archdeacon  aforefaid,  or  his  official, 
or  furrogate,  or  any  other  jCompetent  judge  in  this  behalf, 
to  pray  and  procure  this  my  retraction  of  the  negative 
ifTue  given  by  me  to  the  faid  articles  to  be  admitted,  and 
to  confefs  the  fame  in  all  their  parts,  with  a  promife  in 
my  name  not  to  offend  in  the  like  manner  for  the  future  • 
and  fubmitting  in  all  things  to  what,  the  right  reverend 
the  archdeacon  or  his  official  {hall .'do  touching  the  pre- 
miffes  ;  ratifying,  allowing,  and  hereby  confirming,  what- 
foever  my  faid  proctor  mail  fully  do  or  caufe  to  be  done 
herein.  In  witnefs  whereof,  I  have  hereunto  fet' my  hand 
and-feal,  this  third  day  or  March,   1723. 

John  Johnfon. 

.:•  • 

Then  follows, 

6*°  Martn  ij27  Coram  Dn°  Wife,  &c.' 
Procures  hinc  inde  confenferunt  in  diem  &c.  Tunc 
Upton  ext'  procurium  fuum  fpiale  fub  manu  et  figillo 
J.  J.  Clici  partis  fuse  firmatum  et  vigore  ejufdem  retrac- 
tavit  refponfa  fua  negativa  aliis  artis  con'  eundem  J.  J. 
extis  facta  et  data  et  animo  conteftandi  litem  affirmative 
et  eofdem  agnovit  omnes  et  fingulos  artos  praed'  in  omni 
parte  eorundem  effe  veros  et  nomine  partis  fuae  fubmifit 
fe  Rdo  Dno  Epo  Ciceftr'  Archiono  Cant'  ejufq'  official* 
cum  promiflione  de  non  repetendo  offenfiones  in  articulis 
praed'  objectas  et  homoi  procurium  retractionem  confef- 
fion'  fubmiffion'  et  promiffion'  admifit  Quatus  &c.  in 
praefentia  Norris  eadem  confeffa  oblata  et  acta  per  Upton 
acceptantis.  Tunc  dtus  Upton  petiit  dtum  J.  J.  partem 
fuam  dimitti  dto  Norris  diffen'  ad  cujus  petnem  Dnus  de- 
crevit  Monem  contra  dtum  J.  J.  ad  legend'  et  recitand* 
in  Ecclia  fua  paraoli  de  Cranbrook  Formulas  precum 
publicar'  29  Maii  1°  Augufti  5t0  Novembris  et  30  vel  31 ' 
Jan'  legi  et  recitari  authoritate  Regia  injunctas  diebus 
refjpve  praed'  et  ad  certificand'  Dn»  Archiono    przed'    e- 

jufve 
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iufve  officiali  aut  alii  Judici  in  hac  parte  competent'  de 
obedientia  fua  in  hac  parte  fa£ta  primo  die  Juridico  poll 
-30m  Januarii  prox  futur'  et  condemnavit  dtum  J.  J-.'vin 
•€xpenfis  &c.  et  aflignavit  Procuribus  nine  inde  ad  au- 
diend'  Voltem  &c.  fuper  petnem  dti  Upton  et  fuper  tax- 
ation' earundem  expenfarum  in  proxm  &c.  dto  Up- 
ton diflen'. 

Art.  292.  Extract  from  a  letter  to  archbifhop  Wake, 
in  Mr.  Johnfon's  own  hand-writing. 

Cranbrook.     Lady-day,   1724. 

May  it  pleafe  Your  Grace, 

To  accept  of  my  moil  humble  thanks  for  Your  Le- 
nity, in  the  point  of  extraordinary  days  and  occafional 
prayers.  And  I  promife  that  I  will  never  give  You  juft 
occaiion  to  repent  of  it. 

Homilies.     See  PuMfck  tDOtfljfp. 

. 


FO  R  Papifts  being  difabled  to  nominate  to  hofpitals, 
fee  title  JtopCtp,  Divew  kinds  of 

1,  Of  hofpitals,  fome   are  corporations  aggregate  ofhofPitals« 
many,  as  of  mafter  or  warden,  and  his  confreres;    fome, 
where  the  mafter  or  warden  hath  only  the  eftate  of  inheritance 

in  him,  and  the  brethren  or  fillers  power  to  confent,  hav- 
ing college  and  common  feal  j.  fome,  where  the  mafter  or 
warden  hath  only  the  eftate  in  him,  but  hath  no  college 
and  common  feal.  And  of  thefe  hofpitals .  fome  be  eli- 
gible,   fome  donative,    and   fome   prefentable.      1    Injl. 

342*  Power  of  foun- 

2.  By  the  39  Eliz.  c.  5,  (made  perpetual  by  the  2i^Mon. 
fa.  c.'i.)  Every  perfon  felfed  of  an  ejlate  in'feejimple,  Jhall 
have  full  power  at  his  will  and  pleafure^  by  deed  inr oiled  in 

the  high  court  of  chancery ',  to  eretl  found  and  ejlablijh  an  hof- 
pitals maifon  de  dieuy  abiding  placey  or  houfe  of  correcliony 
as  zvcll  for  the  finding  fuJie?itation  and  relief  of  the  maimed 
poor  needy  or  impotent  people^  as  to  fet  the  poor  to  tuork ;  to 
have  continuance  for  ever ;  and  from  time  to  time  to  place 
therein  fuch  head  and  member  sy  and  fuch  number  of  poor,  as  to 

him 
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Vim  his  heirs  and  dffigrji  fi)all  feem  convenient :  And  fuch  hofpl- 
tnl  fo  founded,  Jhall  be-  incorporated,  and  haVe'  perpetual  fiic- 
cefjim  for  ever  ;  by.  fuch  name  as  the  founder y  his  heirs,  ex- 
ecutors, or  affigns  Jhall  appaint  :  And  Jhall  by  the  nameoftnr- 
corporation  have  capacity  to  purchafe  and  hold  any  goods  or  free- 
hold lands,  not  exceeding  200  1  a  year  above  reprifes ;  with- 
bui  licence  or  ivrit  of  ad-  qtiod  damnum  ;  thejlatute  of  mort- 
main, or  any  other  Jlatute  or  law  to  the  contrary  '  notwith- 
jlandlng.  And  they  Jhall  have  a  common  feaL  Provided,  that 
no  fuch  hofpital  Jhall  be  founded  or  incorporated,  unlefs  upon 
the  foundation  or  ercclion  thereof,  the  fame  be  endowed  for  ever 
•with  lands  tenements  or  hereditaments  of  the  clear  yearly  value 
of  10  1;  ■  And,  finally,  fuch  conflrutlions  Jhall  be  made  of  this 
acl,  as  Jhall  be  mofl  beneficial  for  the  maintenance  of  the  poor, 
and  for  reprejfing  and  avoiding  of  alt  alts  and  devices  to  be 
htv'e'nl'ed  or  put  in  urs   contrary  to  the  'true  meaning  ef  this 

aSt, 

■ 

Not  exceeding  200 1  a  year'].  IS  they  j?e  at.  the  time  of 
the  foundation  or  endowment  of  the  yearly  value  of  200 1 
or  under,  and  afterwards  they  become  of  greater  value  by 
o-ood  hufbandry,  rihng  of  prices,  fudden  accidents,  as  by 
efcheat,  or  otherwife;  they  ihall  continue  good,  to  be 
enjoyed  by  the  hofpital,  albeit  they  be  above  the  yearly 
value  of  200  1 :  for  the  yearly  value  mull  be  accounted 
as  it  was  at  the  time  of  the  endowment  made.  Alfo 
goods  and  chattels  (real  or  perfonal)  they  may  take  of 
what  value  foever.     2  Jnjl.  722. 

But  by  the  9  G.  2.  c.  36.  No  manors,  lands,  tenejnenf:, 
rents,  advowfens,  or  other  hereditaments,  corporeal  or  incorpo- 
real; nor  any  fum  of  money,  goods,  chattels,  flocks  in  the  pub- 
lick  funds,  fecurities  for  money,  or  any  other  perfonal  ejlatt 
whatfoevcr,  to  be  laid  out  or  difpofed  of  in  the  purchaje  of  any 
lands,  tenements  or  heredita?nents,  Jhall  be  given  or  any  way- 
conveyed  or  fettled  (unlefs  it  be  bona  fide  for  full  and  valua- 
ble conf deration)  to  or  upon  any  per  fin  or  per  fans,  bodies  poli- 
tick or  'corporate,  or  otherwife,  for  'any  ejlaie  or  interejl  what- 
foevcr, or  any  ways  charged  or  incumbred,  in  trujl  or, for  the 
benefit  of ,  any  charitable  ufes  what  foever ;  unlefs  fuch  appoint- 
ment of  lands,  or  of  money  or  other  perfonal  ejlate  (other  than 
/locks  in  the  publick  funds),  be  made  by  deed  indented,  fealed, 
and  delivered  in  the  prefencs  of  two  witneffes,  twelve  kalendar 
pionths  at  kajl  before  the  death  of  the  donor,  and  be  inrolled 
in  chancery  within  fix  kalendar  months  next  after  the  execution 
thereof;  and  unlefs  fuch  flock  in  the  publick  funds  be  trans- 
.  frvd  hi  the  pulli:h  b::r:  ufuatfy  hcM  for  the  transfer  ofjhcfe, 

*    V.  ■•  fix 
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fix  Calendar  months  at  hajl  befor-e  the  death  of  the  donor  :  and 
unlefs  the  fame  be  made  to  take  effect  in  poffejjion  for  the  charit- 
able ufe  intended^  immediately  from  the  making  thereof  and  be 
without  power  of  revocation.  And  any  affurance  otherwife 
made  Jhall  be  void. 

3.  By  the  aforefaid  flatute  of  the  39  Eliz.  c.  5.    The  Vifiration  a^ 
hofpitals,  fo  founded,  fhall  be -ordered  and  vifited  by  fuch  50VWnmenl- 
perfon  or  perfons,  as  fhall  be  affigned  by  the  founder,  his 
heirs  or  affigns,  in  writing  under  his  or  their  hand  and 
feal,  not  being  repugnant  or  contrary  to  the  laws  and  fea- 
tures of  this  realm. 

If  the  founder  maketh  no  appointment;  then  it  is. en-' 
a£ted  by  the  2  H .  5.  c.  1.  as  followeth :  Forafmueh  as 
many  hofpitals  within  this  realm,  founded  as  well  by  the 
noble  kings  of  this  realm,  and  lords  and  ladies  both  fpi- 
ritual  and  temporal,  as  by  divers  other  eftates,  to  the  hon- 
our of  god  and  of  his  glorious  mother,  in  aid  and  merit  of 
the  fouls  of  the  fakl  founders,  to  the  which  hofpitals  the 
fame  founders  have  given  a  great  part  of  their  moveable 
goods  for  the  building  of  the  fame,  and  a  great  part  of 
their  lands  and  tenements,  therewith  to  fuftain  impotent 
men  and  women,  lazars,  men  out  of  their  wits,  and  poor 
women  with  child,  and  to  nourifh    relieve   and   refrefh 

other  poor  people  in  the  fame, be  now  for  the  moft 

part  decayed,  and  the  goods  and  profits  of  the  fame  by 
divers  perfons  as  well  fpiritual  as  temporal  withdrawn  and 
fpent  in  other  ufe,  whereby  many  men  and  women  have 
died  in  great  mifery,  for  default  of  aid  living  and  fuccour, 
to  the  difpleafure  of  god,  and  peril  of  the  fouls  of  fuch 
manner  of  difpofers ;  it  is  ordained  and  eftablifhed,  that  - 
as  to  the  hofpitals  which  be  of  the  patronage  and  founda- 
tion of  the  king,  the  ordinaries,  by  virtue  of  the  king's 
eomrniflion  to  them  directed,  fhall  inquire  of  the  manner 
and  foundation  of  the  faid  hofpitals,  and  of  the  gover- 
nance and  eftate  of  the  fame,  and  of  all  other  matters  ne- 
eefTary  and  requifite  in  this  behalf,  and  the  inquifitions 
thereof  taken  fhall  certify  in  the  king's  chancery  :  And  as 
to  other  'hofpitals  which  be  of  another  foundation  and  pa- 
tronage than  of  the  king;  the  ordinaries  fhall  inquire  o£ 
the  manner  of  the  foundation,  eftate,  and  governance  of 
the  fame,  and  of  all  other  matters  and  things  necefTary  in 
this  behalf,  and  upon  that  make  thereof  correction  and 
reformation,  according  to  the  laws  of  holy  church,  as  to 
them  belongeth. 

And  by  the  43  Eliz.  c>  4.    Where  lands  and  goods _ 
I  given  to  hofpitals  hay?  been  mifapplied,  the  lord  chancel- 
lor 
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lor  may  iffue  commiffions  to  inquire  and  take  order  there- 
in :  but  this  not  to  extend  to  hofpitals  which  have  fpe- 
cial  vifitors  or  governors.  And  provided,  that  this  acl 
fhall  not  extend  to  abridge  the  power  of  the  ordinary. 

2SS°DS '"       4"  ^  the  afore(aId  ftatute  of  the  39  Eliz.  e.  5.  In  the 
',  hofpitals  fo  founded  as  aforefaid,  they  fhall  be  placed,  or 

upon  juft  caufe  difplaced,  by  fuch  perfon  or  perfons  as 
fliall  be  affigned  by  the  founder,  his  heirs  or  affigns,  by 
writing  under  his  or  their  hand  and  feal,  not  being  re- 
.  pugnant  or  contrary  to  the  laws  and  ftatutes  of  this 
realm. 

And  by  another  claufe  in  the  fame  ftatute  ;  it  fliall  be 
lawful  to  the  founder,  his  heirs  or  affigns,  upon  the 
death  or  removing  of  any  head  or  member,  to  place  one 
other  in  the  room  of  him  that  dieth  or  is  removed,  fuo 
ceffively  for  ever. 

And  by  the  31  Eltz.  c.  6.  If  any  perfon  fliall  take  any 
reward  for  nominating  to  an  hofpital,  his  place  (if  he  fhall 
have  any)  in  fuch  hofpital  fhall  be  void.  And  any  per- 
fon receiving  any  reward  for  refigning  his  place  in  any 
fuch  hofpital,  fhall  forfeit  double  the  fum,  and  the  perfon 
for  whom  he  refigns  fhall  be  incapacitated. 

j^jfes.  5.  By  the  aforefaid   ftatute  of  the  39  EUz.  c.  5.  it  is 

provided,  that  all  leafes  or  eftates  to  be  made  by  any  fuch 
corporation,  exceeding  the  number  of  twenty  one  years,  and 
that  in  pofTeffion,  and  whereupon  the  accuftomable  yearly 
rent  or  more,  by  the  greater  part  of  twenty  years  next 
before  the  taking  of  fuch  leafe,  fhall  not  be  referved  and 
yearly  payable,  fhall  be  void. 

Taxes.  6.  By  the  43  EUz.  c.  2.  All  lands  within  the  parifh  are 

to  be  afTefFed  to  the  poor  rate. 

And  by  Holt  chief  juftice,  E.  1  An.  Hofpital  lands  are 
chargeable  to  the  poor  as  well  as  others ;  for  no  man  by 
appropriating  his  lands  to  an  hofpital,  can  difcharge  or 
exempt  them  from  taxes  to  which  they  were  fubject.  be- 
fore, and  throw  a  greater  burden  upon  his  neighbours. 
2  Salt   127. 

In  the  cafe  of  St  Luke's  hofpital  for  lunaticks,  M, 
1  G.  3.  it  was  determined,  that  the  faid  hofpital  was  not 
chargeable  to  the  parifh  rates;  and  that  in  general  no 
hofpital  is  fo,  with  refpecl:  to  the  fite  thereof,  except  thofe 
parts  of  it  which  are  inhabited  by  the  officers  belonging 
to  the  hofpital,  as  the  chaplain,  and  phyiicianj  and  the 
like  in  Chelfea  hofpital.  And  thefe  apartments  are  to  be 
rated  as  Tingle  tenements,  of  which  the  faid  officers  are 
3;  rV  the- 


the  occupiers,  whe  reafon  Thy  the  apartments  in  this 
hofpital,  of  the  fick  or  mad  perfons,  are  not  to  be  rated 
is,  that  there  are  no  perfons  who  can  be  faid  to  be  the 
occupiers  of  them  (and  it  is  upon  the  occupiers  of  houfes 
that  the  rate  is  to  be  levied).  For  it  would  be  abfurd  to 
call  the  poor  objects  fo  with  refpe>5t  to  this  purpofe  ;  and 
the  lefiees  of  the  hofpital  in  truft  for  the  charitable  pur- 
pofes  to  which  it  is  applied,  cannot  with  any  propriety  be 
confidered  as  the  occupiers  of  it ;  nor  laftly,  can  the  fer- 
vants  of  the  hofpital,  who  attend  there  for  their  liveli- 
hood; and  no  other  perfons,  faid  Lord  Mansfield  chief 
juftice,  can  with  any  fhadow  of  reafon  be  confidered  as 
the  occupiers  of  it. 

By  the  annual  a£h  for  the  land  tax,  it  is  provided,  that 
the  fame  {hall  not  extend  to  charge  any  hofpital,  for  or 
in  refpecl:  to  the  fite  of  fuch  hofpital,  or  any  of  the  build- 
ings  within  the  walls  or  limits  thereof;  or  to  charge  any 
of  the  houfes  or  lands,  which  on  or  before  Mar.  25. 
1693,  did  belong  to  Chrifl's  Hofpital,  St  Bartholomew, 
Bridewell,  St  Thomas,  and  Bethlehem  hofpitals  in  Lon- 
don and  Southwark  ;  or  to  charge  any  other  hofpitals  or 
almshoufes,  for  or  in  refpecl:  only  of  any  rents  or  reve- 
nues, which  on  or  before  Mar.  25.  1693,  were  payable 
to  the  faid  hofpitals  or  almfhoufes,  being  to  be  received 
and  difburfed  for  the  immediate  ufe  and  relief  of  the  poor 
of  the  faid  hofpitals  and  almfhoufes  only. 

Provided,  that  no  tenants,  that  hold  any  lands  or  houfes, 
by  leafe  or  other  grant  from  any  of  the  faid  hofpitals  or 
alms  houfes,  do  claim  any  exemption ;  but  that  all  the 
houfes  and  lands  which  they  fo  hold,  fhall  be  rated  for 
fo  much  as  they  are  yearly  worth,  over  and  above  the 
rents  referved  and  payable  to  the  faid  hofpitals  or  alms- 
houfes, to  be  received  and  difburfed  for  the  immediate 
fupport  and  relief  of  the  poor  of  the  faid  hofpitals  and 
almfhoufes. 

Provided,  that  nothing  herein  fhall  be  conftrued  to  ex- 
tend to  difcharge  any  tenant  of  any  the  houfes  or  lands 
belonging  to  the  faid  hofpitals  or  almfhoufes,  who  by 
their  leafes  or  other  contracts  are  obliged  to  pay  all  rates 
taxes  and  impofitions  whatfoever  ;  but  that  they  fhall  be 
fated  and  pay  all  fuch  rates  taxes  and  impofitions. 

And  if  any  queftion  fhall  be  made,  how  far  any  lands 
or  tenements,  belonging  to  any  hofpital  or  alms  houfe, 
not  exempted  by  name,  ought  to  be  affefTed  and  charged  ; 
the  fame  fhall  be  determined  by  the  commiffioners  upon 
the  appeal  day. 

And 
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And  there  is,  further,  a  general  claufc,  that  al!  fiicli 
lands,  revenues,  or  rents  belonging  to  any  hofpital  or 
almfhoufe,  or  fettled  to  any  charitable  or  pious  ufe,  as 
were  affeffed  in  the  fourth  year  of  Will,  and  Mar.  fhafl 
be  liab-le  to  be  charged;  and  that  no  other  lands,  tene- 
ments, or  hereditaments,  revenues,  or  rents  whatfoever, 
then  belonging  to  any  hofpital  or  almfhoufe,  or  fettled 
to  any  charitable  or  pious  ufes,  as  aforefaid,  fhall  be 
charged. 

Hofpitallers.     Sec  SgOltnffCtfCSu 
Hotchpot.     See  ftH(H0. 


January  the  thirtieth.     See  IpoHOapS?. 


A  Jew  is  to  be  fvvorn  on  the  old  teftament ;  and  per- 
jury may  be  affigned  upon  that  oath.     2  Keb.  313. 

By  the  10  G.  c.  4.  When  any  of  his  majefty's  fub- 
jedts,  profefftng  the  jewifh  religion,  fhall  take  the  oath 
of  abjuration;  the  words,  upon  the  true  faith 'tf  a  chriftian 
fhall  be  omitted,     f.  18. 

H.  2  G.  2.  Gomez,  Serra  and  Mune-z.  Upon  error  in 
debt  upon  a  bond,  the  bail  being  both  jews,  were  fuf- 
fered  to  put  on  their  hats  while  they  look  the  oath* 
Str.  821. 

By  the  1  An.  ft.  r.  c.  30.  If  any  jewifh  parent,  in  or- 
der to  the  compelling  his  protectant  child  to  change  his 
religion,  fhall  refufe  to  allow  fuch  child  a  fufHcient  main- 
tenance, fuitable  to  the  degree  and  ability  of  fuch  parent, 
and  to  the  age  and  education  of  fuch  child  ;  then,  upon 
complaint  thereof  to  the  lord  chancellor,  it  fhall  be  law- 
ful for  him  to  make  fuch  order  therein,  for  the  mainte- 
nance of  fuch  proteftant  child,  as  he  fhall  think  meet. 

Marriages,  where  both  parties  are  jews,  are  excepted 
out  of  the  marriage  act  of  the  26  G.  2.  c.  33. 

He.     See  CfjUCClj* 


3  mages. 


tVirlch. 


J  Mages  in  the  church,  and  the  principal  image 
in  the  chancel  (viz.  of  the  faint  to  whom  the 
church  is  dedicated,  Lindw.)  fhall  be  provided  at  the' 
charge  of  the  parifh. 

Arund.  None  fhall  bring  into  difpute  the  determina- 
tions of  the  church,  concerning  the  adoration  of  the  glo- 
rious crofs,  the  worfhip  of  the  images  of  faints,  or  pil- 
grimages to  the  places  or  relicks  of  the  fame  j  but  it  (hall 
be  publickly  taught  and  preached  by  all,  that  the  crofs, 
and  image  of  the  crucifix,  and  other  images  of  the  faints, 
in  memory  and  honour  of  thofe  whom  they  reprefent, 
and  their  places  and  relicks,  ought  to  be  worfhipped  by 
proceffions,  kneeling,  bowing,  incenfe,  kifling,  oblations,, 
illuminations,  pilgrimages,  and  all  other  modes  and  forms 
whatfoever  ufed  in  the  times  of  us  and  our  predeceflbrs, 
on  pain  of  incurring  the  guilt  of  herefy. 

Art.  22.  The  roniijh  doclrine  concerning  the  w  or  flipping 
and  adoration  as  well  of  images  as  of  relicks,  and  alfo  invoca- 
tion of  faints,  is  a  fond  thing,  vainly  invented,  and  grounded 
upon  no  warranty  of  fcripture,  hut  rather  repugnant  to  the 
ivord  of  god. 

3  &  4  Ed.  6.  c.  la-.  Images  in  churches,  of '  /lone  timber 
alabafler  or  earthy  graven  carved  or  painted,  /hall  be  de~ 
faced  and  deflroyed.  •  f.   2. 

But  this  not  to  extend  to  any  image  or  piclure,  fet  or  graven 
upon  any  tomb  in  any  church  chapel  or  churchyard,  only  for  a, 
monument  of  any  king  prince  nobleman  or  other  dead  perfon, 
which  hath  not  been  commonly  reputed  and  taken  for  a  faint, 
f.  5. 

Alfo  this  fhall  not  be  done  by  any  perfon  of  his  own 
I authority,  but  he 'ought  to  have  the  licence  of  the  ordi- 
nary.    Cra.  Ja.  366'. 

And.  if  any  {"hall  do  fo  without  the  licence  of  the  or- 
dinary ;  Dr  Godolphin  fays,  he  fhall  bind  him  to  his  good 
behaviour  :  But  the  meaning  is  only,  that  he  may  be  bound 
to  his  good  behaviour,  not  by  the  ordinary,  but  by  the  tem- 
poral judge  1  as  in  Pricket's  cafe  (which  is  the  cafe  re- 
ferred to),  the  offender  was  bound  to  his  good  behaviour, 
not  by  the  ordinary,  but  by  the  lord  chief  juftice  of- the 
Icing's   bench. 

Vol,  II,  U  3«W 
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A 


APPROPRIATION  (as  fomefay)  is  properly  fo 
called,  when  it  is  in  the  hands  of  a  bifhop,  college, 
or  religious  houfcj  impropriation,  when  it  is  in  the  hands 
of  a  layman.  But  the  words  are  generally  ufed  promif- 
cuoufiy.  And  the  law  concerning  the  fame  is  treated  of 
under  the  title  0J)pJO»JtattDlU 

Inauguration  day.     See  |)0liDflP& 

Inceft.     See  Lettfflnefo 
Incumbent.     See  *B0UefiC0« 


3Int>emnttp< 


AN  indemnity  was,  a  penfion  paid  to  the  bifhopy  m 
confideration  of  discharging  or  indemnifying  churches 
united,  or  appropriated,  from  the  payment  of  procura- 
tions ;  or  by  way  of  recompence  for  the  profits  which 
the  bifhop  would  otherwife  have  received  during  the  time 
©f  the  vacation  of  fuch  churches.     Gibf.  706,  719. 


3Jnttcatrtt- 


/NT>  ICA  V  IT  (fo  called  from  thofe  words  in  the  writ, 
Indicavit  nobis,  &c.)  is  a  writ  or  prohibition  that  lieth 
for  the  patron  of  a  church,  whole  clerk  is  defendant  in 
the  eccleliaflical  court  in  an  action  for  tithes,  commenced 
by  another  clerk,  and  extending  to  the  fourth  part  of  the 
value  of  the  church  at  leaft.  In  which,  cafe  the  fuit  be- 
longs to  the  king's  court  by  the  ftatute  of  the  13  Ed.  I. 
c.  5.  Wherefore  the  defendant's  patron  (being  like  to- 
be  prejudiced  in  his  church  and  advowfon,  if  the  plain- 
tiff obtain  in  "the  ecclefiaftical  court)  hath  this  means  to 
remove  it  to  the  king's  court.  Terms  of  the  L.  F.  N. 
B.     104. 

But 


3Ftu>fcattt 


But  if  the  tithes  in  queftion  do  not  amount  to  the 
fourth  part  of  the  yearly  value  of  the  church ;  the  ec- 
clefiaftical  court  may  determine  the  right  on  a  writ  of 
Spoliation.     F.  N,   B.  70. 

induction.   See  'Benefice. 


SfnWbttftm. 


I.      \    N  inhibition  is  a  writ,  to  forbid  a  judge  from 

r\,   farther  proceeding  in  a  caufe  depending  before 

him,  being  in  nature  of  a  prohibition.     Terms  of  the  law. 

And  this  writ  moft  commonly  ifliieth  out  of  an  higher 
court  chriftian  to  an  inferior,  upon  an  appeal.     Id. 

But  there  are  likewife  inhibitions  on  the  vifita'tions  of 
archbilhops  and  bifhops  :  Thus  when  the  archbifhop  vi- 
fits,  he  inhibits  the  bifhop ;  and  when  a  bifhop  vifits, 
he  inhibits  the  archdeacon :  and  this  is  to  prevent  con- 
fufion.     Id. 

2.  By  Can.  96.  That  the  jurifdi&ion  of  bifbops  may 
be  preferved  (as  near  as  may  be)  intire  and  free  from  pre- 
judice ;  and  that  for  the  behoof  of  the  fubjeets  of  this 
land,  better  provision  be  made,  that  henceforward  they  be 
not  grieved  with  frivolous  and  wrongful  fuits  and  molefta- 
tions  j  it  is  ordained,  that  no  inhibition  fhall  be  granted 
out  of  any  court  belonging  to  the  archbifliop,  at  the  in- 
ftance  of  any  party,  unlefs  it  be  fubfcribed  by  an  advocate 
practifing  in  the  faid  court.  And  the  like  courfe  fhall  be 
ufed,  in  granting  forth  any  inhibition  at  the  inftance  of 
any  party,  by  the  bifliop  or  his  chancellor  againft  the 
archdeacon,  or  any  other  perfon  exercifing  ecclefiaftical 
jurifdi£tion.  And  if  in  the  court  or  confiftory  of  any  bi- 
jfliop  there  be  no  advocate  at  all ;  then  fhall  the  fubfcrip- 
tion  of  a  proctor,  pra&iiing  in  the  fame  court,  be  held 
fufficient. 

3.  And  by  Can.  97.  It  is  further  ordered  and  decreed, 
that  henceforward  no  inhibition  be  granted  by  occafion  of 
any  interlocutory  decree,  or  in  any  caufe  of  correction 
whatfoever,  except  under  the  form  aforefaid.  And  more- 
over, that  before  the  going  out  of  any  fuch  inhibition, 
the  appeal  it  felf,  or  a  copy  thereof  (avouched  by  oath 
to  be  juft  and  true),  be  exhibited  to  the  judge  or  his  law- 

I  Jul  furrogate,   whereby  he  may   be   lawfully  informed, 

U  2  both 
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both  of  the  quality  of  the  crime,  and  of  the  caufe  of  the 
grievance,  before  the  granting  forth  of  the  faid  inhibition. 
And  every  appellant,  or  his  lawful  proctor,  {hall  before 
the  obtaining  of  any  fuch  inhibition,  fhew  and  exhibit  to 
the  judge  or  his  furrogate  in  writing,  a  true  copy  of  thofe 
acts  wherewith  he  complaineth  himfelf  to  be  aggrieved, 
and  from  which  he  appealeth  ;  or  ftiall  take  a  corporal 
oath,  that  he  hath  performed  his  diligence  and  true  en* 
deavour  for  the  obtaining  of  the  fame,  and  could  not  ob- 
tain it  at  the  hands  of  the  regifter  in  the  country,  or  his 
deputy,  tendring.  him  his  fee.  And  if  any  judge  or  re- 
gifter fhall  either  procure  or  permit  any  inhibition  to  be 
fealed,  fo  as  is  faid,  contrary  to  the  form  and  limitation 
above  fpecified  ;  let  him  be  fufpended  from  the  execution 
of  his  office,  for  the  fpace  of  three  months :  and  if  any 
proctor,  orother  perfon  whatfoever  by  his  appointment,  lhali 
offend  in  any  of  the  premifTes,  either  by  making  or  fendin» 
out  any  inhibition  contrary  to  the  tenor  of  the  faid  pre- 
mises ;  let  him  be  removed  from  the  exercile  of  his  of- 
fice for  the  fpacc  of  a  whole  year,  without  hope  of  releafe 
or  reftoring. 

Inftallment.     See  13lffj0p<Gu 
Inftitution.     See  T&ZlXZfltZ. 
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NTERDICT  is  an  ecclefiafticalcenfure,  whereby 
the  divine  fervices  are  prohibited,  either  to  particular 
iperfons,  or  in  particular  places,  or  both.  Lind.  320. 

And  both  thefe  kinds  of  interdict  have  been  frequently 
exercifed  heretofore,  upon  whole  villages,  towns,  pro- 
v-inces,  and  even  kingdoms  ;  till  they  fhould  make  fatis- 
faction  for  injuries  done,  or  abftain  from  injuries  they 
were  doing,  to  the  church.     Gibf.   1047. 

During  the  time  of  the  interdict,  baptifm  was  allowed, 
becaufe  of  the  frailty  and  uncertainty  of  life  5  but  the 
holy  eucharift  was  not  allowed,  except  in  the  article  of 
death  ;  fo  alfo  chriftiah  burial  was  denied  in  any  confe- 
crated  .place,  except  it  were  done  without  divine  offices. 
God,  App.  iS. 

But 
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But  this  cenfure  hath  been  long  dflufed  ;  and  nothing 
of  it  appeareth  in  the  laws  of  church  or  ftate  fince  the 
reformation.     Gib/.  1047*     - 


^Interlocutor  Decree. 

AN  interlocutory  decree  in  the  fpiritual  court,  is  that 
which  doth  not  decide  the  caufe,  but  only  fome  in- 
cidental matter,  which  happens  between  the  beginning 
and  end  of  it. 


3fnteftates. 


TH  E  law  concerning  inteftates,  being  connected  in 
many  inftances  with  the  law  concerning  laft  wills. 
and  teftaments  ;.  the  whole  is  treated  of  together  under, 
the  title  Mite". 


3Jcurtifiott* 


Otho.  T^Orafmuch  as  we  under/land,  that  certain  priejli- 
•*•  cajling  an  eye  upon  the  benefice  of  a  p  erf  on  who  is  ab- 
fent,  feigning  reports  that  they  have  heard  he  is  dead,  or  hath- 
refigned  his  benefice ,  and  fo  procure  themf elves  to  be  intruded 
into  the  fame  benefice  ;  and  if  perhaps  he  who  was  pretended  to 
be  dead  jh  all  return  unto  his  church,  anfwer  is  made  unto  him,. 
1- kwiv  thee  not,  and  the  door  is/hut  again/1  him  1  And  for -- 
afmuch  alfo  as  others,  blinded  with  covetoufnefs,  do  preftime 
privately  or  in  what  manner  .fever  they  can,  to  intrude  them- 
f elves  into  the  benefices  not  only  of  the  abfent'but  alfo  of  thofe 
who  ar-e  prefent ;  and  when  they  are  in,  neither  'the •  fentence  of 
the  judge  nor  any  other  thing  by  which  they  may  be  ejecled  doth 
avail,  but  they  defend  themfelves  with  force  of  arms  :  We  db 
decree,  and  Jlrfclly  injoin,  that  no  benefice  in  any  zvife  be  con- 
ferred, upon  pretence  of  any  fame  or  report  of  the- death  or  cejfton- 
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of  any  per/on  being  abfent;  but  the  ordinary  Jhall  wait,  until 
he  be  fully  informed  in  either  cafe  :  otherwife  he  /hall  be  bound 
to  render  the  whole  damages  to  fuch  abfent  perfen.;  and  more- 
over,  he  who  hath  procured  himfelf  to  be  intruded,  Jhall  be/ides 
the  reparation  of  damages,  be  fufpended  ipfofaclo  from  this  office 
and  benefice.  JVliich  alfo  Jhall  extend  to  every  one,  who  Jhall 
of  his  own  authority  or  prefumption,  either  privily  or  by  force, 
obtain  the  pofjtjfion  of  an  eccleftajiical  benefice  which  is  full  of 
another  incumbent,  and  after  it  Jhall  be  declared  to  belong  to  fuch 
other,  Jhall  endeavour  to  defend  himfelf  therein  by  force  of  arms . 
Atlion.  32. 

Nor  any  other  thing  by  which  they  may  be  ejecled]  That  is, 
not  any  fpiritual  cenfure.     Id. 

That  no  benefice  in  any  wife  be  conferred]     Either  by  col- 
lation of  the  bifliop,  or  prefentation  of  any  other.     Id. 

Boniface.  Forafmuch  as  it  frequently  happeneth,  that  di- 
vers clerks  by  lay  power  do  poJJefe  themfelves  of  churches  paro- 
chial, or  prebendal  (even  altho'  they  have  the  cure  of  fouls) 
and  are  intruded  into  the  fame  without  eccleftajiical  authority ; 
xue  do  decree,  that  a  clerk  fo  intruded  into  a  church  or  prebend 
by  himfelf  or  by  by  power,  Jhall  be  excommunicated  in  due 
form  of  law,  and  Jhall  be  denounced  excommunicate  by  the  dio- 
cefan  of  the  place,  and  be  clifabled  for  ever  ipfo  faclo  to  hold 
that  benefice.  And  if  after  fentence  pronounced  againjl  him,  he 
Jhall  objlinately  perfejl  in  fuch  intrufion  for  two  months ;  the 
profits  of  his  other  benefices  (until  he  Jhall  make  fatisfaclion) 
Jhall  befequejlred  by  the  diocefans  of  the  places  where  they  Jhall 
be,  upon  denunciation  of  the  bijhop  in  whefe  diocefe  he  intruded, 
and  whofe  monition  and  excommunication  he  contemned.  And 
if  he  Jhall  perfevere  under  fuch  fentence  of  excommunication 
for  a  year,  from  thenceforth  he  Jhall  not  be  admitted  to  any  ec- 
clefiajlical  benefice  within  the  province.  And  if  he  was  in- 
truded by  a  proclor  who  was  a  clergyman,  the  like  proceedings 
Jhall  be  againjl  fuch  proclor,  and  he  Jhall  be  fubjeel  to  the  pe- 
nalties aforefaid.  And  if  fuch  proclor  was  a  layman,  he  (hall 
be  excommunicated  inform  of  law,  and  be  publickly  fo  denoun- 
ced. And  his  principal,  if  he  be  abfent  Jhall  be  cited;  and  if 
he  Jhall  appear  and  ratify  what  his  proclor  Jhall  have  done  in 
this  behalf,,  he  Jhall  be  fubjeel  to  the  penalties  aforefaid.  But 
if  by  contumacy  he  Jhall  abfent  himfelf  for  three  months ;  if  he 
pe  in  the  kingdom,  he  Jhall  be  excommunicated  by  the  greater  ex- 
communication, and  neverthelefs  Jfjall  incur  the  penalties  afore- 
faid; efpeciully  fence  to  hisfacrilege  he  hath  added  difobedience  and 

contempt: 
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fmiempt :  end  if  he  Jhall  be  out  of  the  kingdom,  the  like  pro- 
ceedings jhall  be  had  againjl  him,  after  a  citation,  time  being 
allowed  for  his  being  beyond  fea.  And  the  church  or  prebend 
in  which  fuch  intrufion  Jhall  be  made,  Jhall  be  put  under  an  ec- 
defiajlical  interdicl.  And  the  fautors  and  aiders  of  fuch  in- 
trufion, if  they  be  clerks,  Jhall  incur  the  pains  aforefaid  ordained 
againfl  clerks ;  and  if  they  be  lay  perfons,  they  Jhall  be  punijhed 
in  like  manner  as  is  afore  ordained  for  lay  perfons.  And  the 
places  and  lands  of  fuch  intruders,  if  they  do  not  make  fat is- 
faclion  within  one  month,  Jhall  be  put  under  an  ecdefiaftical  in- 
terdicl. And  if  fuch  intrufions  be  made  by  authority  of  the  king, 
our  lord  the  king  Jhall  be  admonijhed  by  the  diocefan  of  the  place 
to  caufe  the  fame  to  be  recalled  within  a  time  convenient ;  other- 
wife  the  lands  and  places  which  our  lord  the  king  hath  in  that 
diocefe  wherein  the  intrufion  was  made,  Jhall  be  put  under  an 
ecclefiajlicol  interdicl.,  according  to  the  form  above  expreffed. 
And  if  fuch  intrufion  Jhall  be  made  by  any  other  of  the  nobility 
or  perfon  in  authority,  he  Jhall  be  reftrained  by  the  fentences  of 
interdicl  and  excommunication  as  aforefaid ;  and  if for  two months 
he  Jhall  continue  under  fuch  fentences  pronounced  againjl  him  for 
the  fame,  from  thenceforth  his  lands  and  places  which  he  hath 
in  that  diocefe  Jhall  be  put  under  an  ecclefiafiical  interdicl  by  the 
diocefan  of  the  place ;  nor  Jhall  the  aforefaid  fentences  be  re- 
laxed, until  he  /hall  make  competent  fatisfaclion  for  the  injury, 
'difobedience,  and  contempt.     Lind.  319. 

Are  intruded  into  the  fame  without  ecclejiajlical  authority] 
That  is,  without  canonical  inftitution.     Id. 

So  intruded  into  a  church  or  prebend  by  himfelf]  That  is, 
.without  lay  power,  and  without  violence.     Id. 

,    Or  by  lay  power]  And  the  fame  it  is,  if  done  by  cleri- 
cal power,  fuch  as  is  not  ordinary  nor  authoritative.     Id. 

Shall  be  excommunicated  in  due  form  of  law]  Namely, 
preceded  by  a  canonical  monition  to  go  away  and  quit 
the  premhTes.     Id, 

Time  being  allowed  for  his  being  beyond  fea]  Which  is  ar- 
bitrary $  refpect  being  had  of  the  place,  and  of  the  dif- 
fance.     Lind,  320. 

And  the  church  or  prebend  in  which  fuch  intrufion  frail  be 
made,  Jhall  be  put  under  an  ecdefiaftical  interdicl]  Whereup- 
on, in  fuch  church  fpecially  interdicted  divine  fervice  can- 
not be  performed.  When  a  whole  place  is  interdicted, 
this  is  called  a  general  interdicl:.     Lind,  320, 
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Our  lord  the  king  Jhall  he  admonijhed']  This  cancn  was 
made  in  the  time  of  king  Henry  the  third.  And  we  may 
obferve  from  hence,  to  what  height  the  ecclefiaftical  au- 
thority was  exalted  at  that  time.  But  this  part  of  the 
canon,  denouncing  judgments  againft  the  king,  was  ne- 
ver in  force  ;  being  againft  the  common  law  of  the  realm, 
and  the  prerogative  royal. 

Othobon.  No  patron,  eccleftaflical  or  fecular,  /hall  pre- 
sume to  prcftnt  'any  one  to  a  church,  in  which  he  hath  the  right 
of  patronage,  wdejs  he  have  probable  notice  of  its  vacancy  ;  in 
which  cafe,  altho'  he  may  prcfent,  to  prevent  the  inconvenience 
of  a  lapfe  ;  yet  the  prelate  to  whom  the  injlitution  appertained, 
Jhall  by  no  means  pre  fume  to  admit  or  injlitutc  the  per f on  pre- 
fented,  unlefs  it  appear  to  him  that  the  reclor  is  dead,  or  that 
the  church  is  otherwife  become  legally  void.  And  it  flail  not 
be  fvjficient  that  the  fame  Jhall  appear  to'  him,  otherwife  than 
by  the  bodily  prefence  of  the  perfon  dead  or  refgning  or  other- 
wife  demifing  ;  or  if  he  be  abjent,  then  by  Jentence  of  the  bi- 
Jhop  of  the  dioceje  in  whoje  city  or  dioceje  he  is  Jaid  to  have 
died  or  otherwife  demijed,  or  at  leaf  by  letters  of  fome  other 
authentic  perfon,  Jealed  with  one  or  more  authentic  Jeal  or  Jealst 
by  a  publick  injlrument,  or  by  proper  witnefjes  fworn  and  above 
all  exception,  by  whom  a  fufficient  and  open  tejlimony  /hall  be 
given  as  the  law  requireth,  not  only  of  their  belief  but  of  their 
knowledge :  And  if  any  perfon  Jhall  in  fail  be  injlituted,  or 
more  properly  intruded,  into' any  church  contrary  to  the  premijfes, 
fuch  injlitution  Jhall  be  invalid  and  of  no  force,  nor  Jhall  any 
right  accrue  to  him  thereby,  altho  perhaps  afterwards  it  may 
appear,  that  the  church  at  the  time  of  fuch  injlitution  was  really 
void.  And  if  it  Jhall  aftervjards  appear  that  the  former  reSlor 
is  living,  either  by  his  appearing  in  perfon,  or  by  authentic  let- 
ters or  publick  injlrument,  or  proper  witneJJes  j  as  well  the 
prelate  inflituting,  as  he  who  Jhall  Be  Jo  injlituted ,  Jhall  be  bound 
to  re/lore  to  fuch  reclor  the  whole  fruits  damages  and  expences 
incurred  the  r  shy,  the  payment  of  the  one  being  no  difcharge  to 
the  other.  And  becaufe  a  pecuniary  punijhment  is  not  fufficient  y 
where  there  is  a  fpiritual  offence  ;  the  prelate  who  Jhall  infli- 
tute  contrary  hereunto,  Jhall  nenierthelefs  from  the  time  of  fuch 
offence  be  fufpended  from  the  collation  infeitution  or  prefentatioti 
of  any  benefices  whatfoever,  until  pofjejjion  of  the  church  be  re*- 
Jlored  to  the  reclor  aforefaid :  adding  moreover,  that  if  after 
it  Jhall  appear  as  aforefaid  that  the  reclor  is  living,  the  church 
Jhall  not  be  reflored  to  him,  but  contrariwife  the  intruder  Jhall 
per f ft  in  his  rebellion  for  three  months  ;  befdes  the  punijhments 
aforefaid)  he  Jhall  for  ever  be  deprived  ipfo  faclo  of  all  the 

benefice 
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benefices,  which  he  hath- in  the  kingdom,  and  Jhall  be  for  .ever 
difabled  to  accept  that  benefice  which  he  hath  fo  detained  whenfo- 
ever  or  howfoever  it  Jhall  be  vacant ;  and  if  he  have  no  bene- 
fice, he  Jhall  for  ever  be  difabled  to  hold  any  benefice  whatfoever 
in  that  diocefe  which  he  hath  fo  wickedly  diflurbed.  And  more- 
over, tvhen  probable  notice,  otherwije  than  by  the  aforefaid 
means,  of  the  avoidance  of  a  church  or  benefice,  Jhall  cdme  to 
any  archbijhop  or  bijhop  unto  whom  the  collation  thereof  belong- 
eth,  and  he  doth  collate  to  that  church  or  benefice,  fearing  left 
a  lapfe  Jhould  incur,  yet  he  Jhall  not  deliver,  nor  fuffer  to  be  de- 
livered, the  corporal  poffeffion  of  that  church  or  benefice,  until 
proof  of  the  avoidance  Jhall  be  made  in  the  manner  aforefaid -t 
nor  Jhall  he  to  whom  the  collation  is  made,  prefume  to  enter  up- 
on the  poffeffion  by  his  own  or  any  other  authority :  And  if  an 
archbijhop  or  bijhop  Jhall  do  contrary  hereunto,  he  Jhall  be  fub- 
jeel  to  the  penalties  aforefaid ;  and  if  he  to  whom  the  collation 
is  made  Jhall  take  poffeffion  contrary  to  the  praniffes,  he  Jhall  for 
eVer  be  deprived  of  that  church  or  benefice,  and  neverthelefs  be 
fubjed  to  the  other  penalties  aforefaid.     Athon.  96. 

One  might  wonder  at  firft  fight,  what  mould  make 
thefe  two  cardinals  Otho  and  Othohon,  and  alfo  the  afore- 
faid archbifhop  Boniface,  who  were  all  foreigners,  fuch 
zealous  aflerters  of  the  properties  of  the  Englifh.  clergy. 
We  find  no  conftitutions  of  our  own  native  prelates  that 
exprefs  fuch  a  concern  upon  this  head.  But  the  truth 
feemeth  to  be  this :  Thefe  provifions  were  made  in  be- 
half of  abfent  clergymen.  The  chief  occafion  of  the  long 
abfence  of  clergymen,  was  their  going  to  Rome  to  attend 
appeals,  to  procure  difpenfations  or  indigencies,  to  ob- 
tain preferment,  or  out  of  devotion  to  the  apoftolick  fee  j 
or  elfe  they  were  foreigners  who  never  came  here  at  all". 
It  was  much  to  the  advantage  of  the  pope  and  city  of 
Rome,  that  the  travels  of  the  clergy  thither,  and  their 
long  ftay  there  fhould  be  encouraged  ;  and  other  abfen- 
tees  be  tolerated  and  difpenfed  withal.  And  truly,  by 
thefe  conftitutions  their  rights  were  better  fecured  in 
their  abfence,  than  they  would  have  been  by  their  being 
prefent  and  keeping  refidence.     Johnf.  Othob. 

Stratford.  All  clerks,  who  Jhall  procure  the?nf elves  to  be 
prefented  or  collated  to  dignities,  parfonages,  offices,  or  prebends, 
or  other  ecclefiaflical  benefices  whatjoever,  being  full  and  pof- 
feffed  in  fad  by  others ;  andfioall  dire  illy  or  indiredly  by  vir- 
tue of  the  writs  Square  non  admifit,  or  quare  impedit,  or 
other  fuch  like,  profecute  thebijhops  or  others  in  the  fecular  court, 
VJiihout  any  mention  ?nade  in  the  f aid  writs  of  the  pofifeffors  of 
%  the 
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the  benefices,   and  without  fuch  pojfejfors  being  regularly  re- 
moved (altho'  they  have  been  cited)  ;    unlcfs  they  firjl  caufe  an 
inquijition  to  be  made  concerning  the  caufe  of  the  pretended  va- 
cancy by  mandate  of  the  ordinary  ,  and  the  poffeffors  to  be  canon- 
ically  removed  by  competent  judges  eccleftajiical  ;  — >  Jhall 'ipfo 
fa£to  incur  the  fentence  of  the  greater  excommunication,    and  as 
being  fo  excommunicate  Jhall  in  no  wife  be  admitted  to  fuch  be- 
nefices, but  Jhall  be  deemed  for  ever  difabled  to  hold  the  fame. 
And  if  contrary  to  the  premiffes,  any  one  be  tnfiitutcd  or  ad- 
mitted into  a  benefice  poffeffed  by  another  de  facto,  fuch  inflitu- 
tion  or  admijfion  Jhall  be  void  in  law.     And  wbofoever  Jhall  fo 
injlltute  or  admit,  by  his  own  right  or  by  delegation,  any  perfon 
fo  prefented  or  collated,  into  a  benefice  poffeffed  by  another,  the 
poffeffor  not  being  firfl  removed  by  a  fufficient  authoritative  fen- 
tence in  the  eccleficfiical  court ;    he  Jhall  be  fufpended  from  his 
office  and  benefice,  till  fatisfaclion  be  made  to  the  pojejfir  for 
the  whole  damage  which  he  Jhall  fujlain.     And  if  the  clerk  fo 
inflituted  or  admitted  Jhall  fuffer  himfelf  to  be  included  contrary 
to  the  premiffes  into  a  benefice  poffeffed  by  another  ;   he  Jhall  be 
deemed  an  intruder,  and  Jhall  incur  ipfo  fa&o  the  pmalties  of 
intrufeon  contained  in  the  conflitution  of  Othobon,  and  the 
other  penalties  infiicled  by  the  canons  and  holy  fathers.     Never- 
thelefs  by  the  premijfes  we  do  not  intend  to  derogate  fro?n  the 
power  of  the  ordinary,  but  that  he  may  collate  to  the  benefices 
which  he  hath  a  right  to  collate  unto,  howfoever  poffeffed  by 
others  de  fa&o  and  not  de  jure  :    nor  to  refrain  the  perfons 
receiving  collations  of  fuch  benefices.     Lind.  144'. 

Poffeffed  in  facl  by  others']  Altho*  not  de  jure;  becaufe 
perhaps  the  incumbent  hath  not  a  juft  title.     Id. 

An  intruder  getting  poffeffion,  and  holding  it  by  a 
ftrong  hand  and  great  power  of  the  laity,  vi  et  armis, 
againft  the  fpiritual  authority  ;  fuch  force  is  removeable 
by  the  writ  de  vi  laica  amovenda.  Which  writ  is  ufually 
iflued,  upon  a  certificate  of  the  bifhop  into  chancery 
touching  fuch  force  and  refiftance  ;  but  may  alfo  be  ob~ 
tained  upon  a  furmife  made  by  him  that  is  immediately 
grieved.  But  by  this  writ,  the  fheriff  is  not  to  remove 
the  incumbent  who  is  in  pofTeflion  of  the  church,  whether 
the  pofleflion  be  of  right  or  wrong  ;  but  only  to  remove 
the  force  ;  and  to  leave  the  incumbent  to  be  removed  by 
other  legal  means.     Gibfi  783. 

Inventory.     See  dlijl$. 

Invefl* 


Inveftiture.    See  TBtftaplS. 
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JN  FIT  A  TORT,  was  a  text  of  fcripture,  adapted 
■*  and  chofen  for  the  occafion  of  the  day,  and  ufed  before 
the  Ventte ;  which  alfo  it  felf  was  called  the  invitatory 
pfalm.     Gibf.  263. 

Judgment.     See  @>eittettC& 
Jurifdiftion.     See  Catltt& 
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&£Uris  utrutn  is  a  writ  that  lieth  for  the  fucceeding  in- 
J  cumbent  of  a  benefice,  to  recover  the  lands  or  tene- 
ments belonging  to  the  church,  which  were  aliened  by 
his  predeceflfor.     Terms  of  the  law. 

And  it  is  fo  called,  in  like  manner  as  moft  of  the  other 
writs  in  the  regifter,  from  certain  words  in  the  writ  re- 
fpe&ing  the  fpecial  matter  for  which  the  writ  is  brought. 

By  the  ftatute  of  the  14  Ed.  3.  ft.  i.  c.  17.  It  h  of- 
fented  and  ejlablijhed,  that  parfons,  vicars,  wardens  of chapels •, 
and  provofls,  wardens  and  priejls  of perpetual  chantries,  jhall 
have  their  ivrits  of  juris  utrum  of  lands  and  tenements,  rents, 
md  pojfejftons  annexed,  or  given  perpetually  in  alms,  to  vicarages 
and  chapels,  or  chaunteries,  and  recovir  by  other  writs,  in  their 
safe,  as  far  forth  as  parfons  oj churches  or  prebends. 


Jus  patronatus.    See  SUftOfrfOlt* 
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^"IS1"©*" r-  \\J  HE  R  E  A  s  the  ,esal  fuP.Putation  of  tne  year 

January.  *V     of  our  lord  in  that  part  of  Great  Britain  called 

England,  according  to  which,  the  year  bcginneth  on  the 
twenty  fifth  day  of  March,  hath  been  found  by  expe- 
rience to  be  attended  with  divers  inconveniences,  net 
only  as  it  differs  From  the  ufage  of  neighbouring  nations, 
but  alfo  from  the  legal  method  of  computation  in  that  part 
of  Great  Britain  called  Scotland,  and  from  the  common 
ufage  throughout  the  whole  kingdom,  and  thereby  fre- 
quent miftakes  are  occasioned  in  the  dates  of  deeds  and 
other  writings,  and  difputes  arife  therefrom  ;.  and  where- 
as flie  kalendar  now  in  ufe  throughout  all  his  majefty's  Bri- 
tifh  dominions,  commonly  called  the  Julian  kalendar, 
hath  been  difcovered  to  be  erroneous,  by  means  whereof 
the  vernal  or  fpring  equinox,  which  at  the  time  of  the 
general  council  of  Nice  in  the  year  of  our  lord  325  hap- 
pened on  or  about  the  twenty  firft  day  of  March,  now 
happens  on  the  ninth  or  terfth  of  the  fame  month;  and 
the  faid  error  is  ftill  increafing,  and  if  not  remedied  would 
in  procefsof  time  occafion  the  feveral  equinoxes  and  fot- 
ftices  to  fall  at  very  different  times  in  the  civil  year  from 
what  they  formerly  did,  which  might  tend  to  miflead  per-  . 
fons  ignorant  of  the  faid  alteration;  and  whereas  a  me- 
thod of  correcting  the  calendar  in  fuch  manner  as, that  the. 
equinoxes  and  folftices  may  for  the  future  fall  nearly  on 
the  fame  nominal  days,  on  which  the  fame  happened  at 
the  time  of  the  faid  general  council,  hath  been  received 
and  eftablifhed,  and  is  now  generally  pra&ifed  by  almoft 
all  other  natipns  of  Europe;  and  whereas  it  will  be  of 
general  convenience  to  merchants  and  other  perfons  cor- 
r-efponding  with  other  nations  and  countries,  and  tend  to, 
prevent  miftakes  and  difputes  in  or  concerning  the  dates 
of  letters  and  accounts,  if  the  like  correction  be  received 
and  eftablifhed  in  his  majefty's  dominions  ;  it  is  therefore 
enacted,  that  in  and  throughout  all  1  his  majefty's  domi- 
nions and  countries  in  Europe,  Afia,  Africa,  and  Ame-' 
rica,  belonging  or  fubjedt  to  the  crown  of  Great  Britain, 
the  faid  fupputation,  according  to  which  the  year  of  our 
lord  beginneth  on  the  twenty  fifth  day  of  March  fhall  not 
be  made  ufe  of  from  and  after  the  laft  day  of  December 
1 75 1  '3   and  that  from  thenceforth  the  firft  day  of  January 

every 
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evei'y  year  mall  be  reckoned  and  accounted  to  be  the  firft 
day  of  the  year.     24  G.  2.  c.  23.  f.  1. 

.  2.  And  that  from  the  firft  day  of  January  1752,,  the  Eleven  days 
feveral  days  of  each  month  mail  go  on  and  be  reckoned  tiuown  ""* 
and  numbred  in  the  fame  order  and  the  feaft  of  Eafter  and 
other  moveable  feafts  thereon  depending  fhall  be  ascer- 
tained according  to  the.Jame  method  as  before,  until  the 
fecond  day  of  September  1752  inclulive^  and  that  the  na- 
tural day  next  immediately  following  the  faid  fecond  day 
of  September,  fhall  be  called  reckoned  and  accounted  to 
be  the  fourteenth  day  of  September,  omitting  (for  that 
time  only)  the  eleven  intermediate  nominal  days  of  the 
common  calendar ;  and  .that  the  feveral  natural  days, 
which  mall  follow  and  fucceed  next  after  the  faid  four- 
teenth day  of  September,  fhall  -be  refpe&ively  called  rec- 
koned and  numbered  forwards  in  numerical  order  from 
the  faid  fourteenth  day  of  September,  according  to  the  or- 
der and  fucceffion  of  days  now  ufed  in  the  prefent  calen- 
dar.    24  G.  2.  c.  23.  f.  1. 

3.  And  that  all  acls,  deeds,  writings,  notes,  and  other  Writings  to  beat1 
inftruments  of  what  nature  or  kind  foever,  whether  eccle-dateaccordin8"> 
fiaftical  or  civil,  publick  or  private,  which  mail  be  made1  e11cw   *  e' 
executed  or  figned,  upon  or  after  the  faid  firft  day  of  Ja- 
nuary 1752,  fhall  bear  date  according  to  the  faid  new  me- 
thod of  fupputation,      24  G.  1.  c.  23.  f.  1. 

4V  And  that  the  two  fixed  terms  of  St  Hilary  and  St  Courts  and  meet-'' 
Michael,  in  that  part  of  Great  Britain  called  England  ;ings, 
and  the  courts  of  great  feflions  in   the  counties  palatine, 
and  in  Wales;  and  alfo  the  courts  of  general  quarter  fef- 
lions, and  general  feffions  of  the  peace  ;    and  all  other 
courts  of  what    nature    or  kind  foever,    whether   civil, 
criminal,  or  ecclefiaftical ;    and  all  meetings  and  affem- 
bliesofany  bodies  politick  or  corporate,  either  for  the 
election  of  any  officers  or  members  thereof,  or  fox  any 
fuch  officers  entring  upon  the  execution  of  their  refpec- 
tive  offices,  or  for  any  other  purpofe  whatfoever  j   which 
by  any  law  ftatute  charter  cuftom  or  ufage  within  this 
i  kingdom,  or  within  any  other  the  dominions  or  countries 
fubjecf.  or  belonging  to  the  crown  of  Great  Britain,  are  to 
;  be  hoJden  and  kept  on  any  fixed. or  certain  day  of  any 
1  month,  or  on  any  day  depending  upon  the  beginning  or 
.  any  certain  day  of  any  month  (except  fuch  courts  as  are 

1  jifually  holden  or  kept  with  any  fairs  or  marts)-: fhall 

from  time  to  time  from  and  after  the  faid  fecond  day  of 
September,  be  holden  and  kept  upon  or  according  to  the 
fame  refpeclive  nominal  days  and  times,  whereon  or  ac- 
cording 
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cording  to  which  the  fame  are  now  to  be  holcfen,  but 
which  fhall  be  computed  according  to  the  faid  new  me- 
thod of  numbering  and  reckoning  the  days  of  the  calen- 
dar as  aforefaid ;  that  is  to  fay,  eleven  days  fooner  than 
the  refpective  days  whereon  the  fame  were  before  holden 
and  kept.     24  G.  2.  c.  23.  /  1. 

Provided,  that  the  elections  of  officers  in  towns  corpo- 
rate, and  the  doing  of  other  corporate  acts,  which  fhall 
happen  to  fall  upon  any  of  the  faid  elven  days  dropt  or 
entirely  omitted,  fhall  for  that  year  only  be  made  or  done 
upon  the  natural  day,  which  fhall  be  as  effectual  as  if  the 
fame  were  done  on  any  of  the  nominal  days  fo  dropt  or 
omitted.     25  G.  2.  c.  30.  /  1. 

And  the  annual  admiffion  and  fwearing  of  the  lord 
mayor  of  London,  and  all  annual  meetings  and  aflemblies 
for  that  purpofe,  fhall  be  on  the  fame  natural  day  and  not 
©n  the  fame  nominal  day  of  the  month  as  before.  25  G. 
2.  c.  30.  /.  4. 

And  the  annual  meeting  for  the  election  of  the  mayor, 
fheriffs,  treafurers,  coroners,  and  leave  lookers  of  the 
city  of  Chefter,  fhall  be  transferred  from  the  next  friday 
after  the  feaft  of  St  Dennis  yearly  unto  the  next  friday 
after  the  feaft  of  St  Simon  and  Jude ;  that  it  may  not 
coincide  with  Chefter  fair.  26  G.  2.  c.  34.  /  4. 
Regulations  5*  And  for  the  continuing  and  preferving  the  calendar, 

perpetuated.       or  method  of  reckoning  and  computing  the  days  of  the  year, 
in  the  fame  regular  courfe  as  near  as  may  be  in  all  times 
coming  ;  it  is  further  enacted,  that  the  feveral  years  of 
our  lord  1800,  1900,  2100,  2200,  2300,  or  any  other 
hundredth  years  of  our  lord,  which  fhall  happen  in  time 
to  come,  except  only  every  four  hundredth  year  of  our 
lord    whereof   the   year    of    our    lord    2000   fhall    be 
the  flrft,  fhall  not  be  efteemed  or  taken  to  be  biflex- 
tile  or  leap    years,  but  fhall  be  taken  to  be   common 
years  confifting  of    365  days  and  no  more ;    and  that 
the   years    of   our  lord  2000,    2400,   2800,   and  every 
other  four  hundredth  year  of  lord  from  the  fame  year  of 
our  lord  2000  inclufive,  and  alfo  all  other  years  of  our 
lord  which  by  the  prefent  fupputation  are  efteemed  to  be 
biflextile  or  leap  years,   fhall  for  the  future  and  in  all 
times  to  come  be  efteemed  and  taken  to  be  biflextile  or 
leap  years,  confifting  of  366  days,   in  the  fame  fort  and 
manner  as  is  now  ufed  with  refpect  to  every  fourth  year 
of  our  lord.     24  G.  2.  c.  23.  f.  2. 
Eafter  and  other      £#  And  whereas  according  to  the  rule  prefixed  to  the 
holiday*.  book  of  common  prayer,  Eafter  day  is  always  the  flrft 

funday  after  the  firft  full  moon  which  happens  next  after 
2  tbe 
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the.  One  and  twentieth  day  of  March;   and  if  the  full 
moon  happens  upon  a   funday,  Eafter  day  is   the  fun- 
day  after  ;   which  rule  was  made  in  conformity  to  the 
decree  of  the  faid  general  council  of  Nice,  for  the  cele- 
bration of  the  faid  feaft  of  Eafter  :    And  whereas  the  me- 
thod of  computing  the  full  moons  now  ufed  in  the  church 
of  England,  and  according  to  which  the  table  to  find 
Eafter  for  ever  (prefixed  to  the  faid  book  of  common 
prayer)  is  formed,  is  by  procefs  of  time  become  confider- 
ably  erroneous  :  and  whereas  a  calendar,  and  alfo  certain 
tables  and  rules  for  the  fixing  the  true  time  of  the  cele- 
bration of  the  faid  feaft  of  Eafter,  and  the  finding  the 
times  of  the  full  moons  on  which  the  fame  dependeth,  (o 
as  the  fame  fhall  agree  as  nearly  as  may  be  with  the  de- 
cree of  the  faid  general  council,  and  alfo  with  the  prac- 
tice of  foreign  countries,  have  been  prepared,  and  are 
hereunto  annexed  :  It  is  therefore  further  enacted,  that 
the. faid  feaft  of  Eafter,    or  any  of  the  moveable  feafts 
thereon  depending,  fhall  from  and  after  the  faid  fecond 
day  of  September  be  no  longer  kept  or  obferved  according 
to  the  faid  method  now  ufed,  or  the  faid  table  prefixed 
to  the  faid  book  of  common  prayer ;    and  that  the  faid 
table,  and  alfo  the  column  or  golden  numbers,  as  they 
are  now  prefixed  to  the  refpe£tive  days  of  the  month  in 
the  faid  calendar,  fhall  be  left  out  in  all  future  editions 
of  the  faid  book  of  common  prayer ;  and  that  the  faid 
new  calendar,  tables,  and  rules  hereunto  annexed,  fhall 
be  prefixed  to  all  fuch  future  editions  of  the  faid  book  in 
the  room  and  ftead  thereof;    and  that  from  and  after  the 
faid  fecond   day  of  September,  all   and   every   the    fix- 
ed   feaft-days    holidays    and    faft-days  obferved   by  the 
church  of  England,   and  alfo  the  feveral  folemn  days  of 
thanfgiving  and  of  fafting  and  humiliation  which  by  vir- 
tue of  any  a&  of  parliament  now  in  being  are  to  be  kept 
and  obferved,  fhall  be  kept  and  obferved,  on  the  refpec- 
tive  days  marked  for  the  celebration  of  the  fame  in  the 
faid  new  calendar,  that  is  to  fay,  on  the  fame  refpeSive 
nominal  days   on  which  the  fame  are  now  kept  and  ob- 
ferved, but  which  according  to  the  alteration  by  this  a& 
intended  to  be  made  will  happen  eleven  days  fooner  than 
the  fame  now  do ;  and  that  the  faid  feaft  of  Eafter,  and 
,  all  other  moveable  feafts  thereon  depending,  fhall  be  ob- 
ferved according  to  the  faid  new  calendar  tables  and  rules 
hereunto  annexed,   in  that  part  of  Great  Britain  called 
England,  and  in  all  the  dominions  and  countries  aforefaid 
wherein  the  liturgy  of  the  church  of  England  now  is  or 

hereafter 
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hereafter  (hall  be  ufed  ;  and  that  the  two  moveable  terms 
of  Eafter  and  Trinity,  and  all  courts  of  what  nature  or 
kind  foever,  and  all  meetings  and  aflcmblics  of  any  bodies 
politick  or  corporate,  and  all  markets  fairs  and  marts  and 
courts  thereunto  belonging,  which  by  any  law  flatute 
charter  cuftom  or  ufage  are  appointed  or  ufed  to  be  hol- 
den  at  any  moveable  time  depending  upon  the  time  of 
Eafter  or  any  other  fuch  moveable  feails  as  aforefaid,  fhall 
be  holden  and  kept  on  fuch  days  and  times  whereon  the 
fame  fhall  reflectively  happen  or  fall,  according  to  the 
falling  or  happening  of  the  faid  feaft  of  Eafter  or  fuch 
other  moveable  feafts  as  aforefaid,  to  be  computed  ac- 
cording to  the  faid  new  calendar  tables  and  rules.  24  G. 
2.  c.  23.  /  3- 
Fairs.  7.  The  feveral  meetings  of  the  court  of  feflion,    and 

terms  fixed  for  the  court  of  exchequer  in  Scotland ;  the 
April  meeting  of  the  governor,  bailiffs,  and  commonalty  of 
the  company  of  confervators  of  the  great  level  of  the  fens ; 
and  the  holding  and  keeping  of  all  markets  fairs  and 
marts,  whether  for  the  fale  of  goods  or  cattle,  or  for  the 
hiring  of  fervants,  or  for  any  other  purpofe,  which  are 
either  fixed  to  certain  nominal  days  of  the  month,  or  de- 
pending upon  the  beginning  or  any  certain  day  of  any 
month  ;  and  all  courts  incident  or  belonging  tovor  ufually 
holden  or  kept  with  any  fuch  fairs  or  marts  fixed  to  fuch 

certain  times  as    aforefaid;  fhall  not  be  continued 

upon  or  according  to  the  nominal  days  of  the  month,  of 
the  time  of  the  beginning  of  any  month,  to  be  computed 
according  to  the  faid  new  calendar  ;  but  they  fhall  be 
holden  and  kept  upon  or  according  to  the  fame  natural 
days,  on  or  according  to  which  the  fame  mould  have  been 
fo  kept  or  holden,  in  cafe  this  a<Sf.  had  not  been  made, 
that  is  to  fay,  eleven  days  later  than  the  fame  would  have 
happened  according  to  the  nominal  days  of  the  faid  new 
fupputation  of  time,  by  which  the  commencement  of  each 
»  month  and  the  nominal  days  thereof  are  anticipated  or 
brought  forward  by  the  fpace  of  eleven  days.     24  G.  2. 

c'  23-  f'  4-  f. 

Paftures ;  rents ;      g.  And  whereas  according  to  divers  cuftoms  prefcrip- 

commg  ot  age.     tjons  an(j  ufages  in  certain  places  within  this  kingdom, 

certain  lands  and  grounds  are  on  particular  nominal  days 

and  times  in  the  year  to  be  opened  for  common  of  paf- 

ture  and  other  purpofes,  and  at  other  times  the  owners 

and  occupiers  of  fuch  lands  and  grounds  have  a  right  to 

inclofe  or  fhut  up  the  fame  for  their  own  private  ufe ; 

and  there  is  in  many  other  inftances,.  a  temporary  and 

diftin£ 
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diftinct  property  and  right  vefted  in  different  perfons,  ift 
and  to  many  fuch  lands  and  grounds,  according  to  certain 
nominal  days  and  times  in  the  year  ;  and  whereas  the  an- 
ticipating or  bringing  forward  the  faid  nominal  days  and 
times,  by  the  fpace  of  eleven  days,  according  to  the  faid 
new  method  of  fupputation,  might  be  attended  with  many 
inconveniences :  it  is  therefore  further  declared  and  en* 
acted,  that  nothing  herein  (hall  extend  to  accelerate  or  an* 
ticipate  the  days  or  times  for  the  opening  inclofing  or 
(hutting  up  any  fuch  lands  or  grounds  as  aforefaid,  or  the 
days  or  times  on  which  any  fuch  temporary  or  diftinct: 
property  or  right  in  or  to  any  fuch  lands  or  grounds' 
as  aforefaid  is  to  commence;  but  that  all  fuch  lands 
and  grounds  fhall  be  refpectively  opened  inclofed  or 
fhut  up,  and  fuch  temporary  and  diftindt  property  and 
right  in  and  to  fuch  lands  and  grounds  as  aforefaid  fhall 
commence  and  begin  upon  the  fame  natural  days  and 
times  on  which  the  fame  fhould  have  been  fo  refpectively 
opened  inclofed  or  ftiut  up,  or  would  have  commenced  or 
begun  in  cafe  this  act  had  not  been  made,  that  is  to  fay, 
eleven  days  later  than  the  fame  would  have  happened  ac- 
cording to  the  faid  new  account  and  fupputation  of  time, 
fo  to  begin  on  the  faid  fourteenth  day  of  September  as 
aforefaid.      24  G.  2.  c.  23.  f.  5. 

Provided  alfo,  that  this  fhall  not  extend  to  accelerate  or 
anticipate  the  time  of  payment  of  any  rent  annuity  or  fum 
of  money,  which  fhall  become  payable  by  virtue  or  in 
confequence  of  any  cuftom  ufage  leafe  deed  writing  bond 
note  contract  or  other  agreement  whatfoever,  now  fub- 
lifting,  or  which  fhall  be  made  ilgned  fealed  or  entred  in- 
to before  the  faid  fourteenth  day  of  September,  or  the 
time  of  doing  any  matter  or  thing  directed  or  required  by 
any  fuch  a£l  of  parliament  to  be  done  in  relation  thereto; 
or  to  accelerate  the  payment  of,  or  increafe  the  intereft 
of  any  fuch  fum  of  money  which  fhall  be  payable  as  afore- 
faid ;  or  to  accelerate  the  time  of  the  delivery  of  any 
goods  chattels  wares  merchandize  or  other  things  whatfo- 
ever; or  the  time  of  the  commencement,  expiration,  or 
determination  of  any  leafe  or  demife  of  any  lands  tene- 
ments of  hereditaments,  or  of  any  other  contract  or  agree- 
ment whatfoever  ;  or  of  the  accepting,  furrendring,  or 
delivering  up  the  poffeffion  of  any  fuch  lands  tenements 
or  hereditaments  ;  or  the  commencement,  expiration,  or 
determination  of  any  annuity  or  rent;  or  of  any  grant  for 
any  term  of  years,  of  what  nature  or  kind  foever,  by  vir* 
tuc  or  in   confequence  of  any  fuch  deed,  writing,  con- 

VoL.  II.  X  tract, 
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tract,  or  agreement ;  or  the  time  of  the  attaining  the 
age  of  one  and  twenty  years,  or  any  other  age  requifite  by 
any  law  cuftom  or  ufage  deed  will  or  writing  whatfoever, 
for  the  doing  any  a£t,  or  for  any  other  purpofe,  by  any 
perfon  now  born  or  who  (hall  be  born  before  the  faid 
fourteenth  day  of  September ;  or  the  time  of  the  expi- 
ration or  determination  of  any  apprenticelhip  or  other 
fervice,  by  virtue  of  any  indenture,  or  of  any  articles  un- 
der feal,  or  by  reafon  of  any  fimple  contract  or  hiring 
whatfoever :  but  that  all  fuch  rents  annuities  fums  of 
money,  and  the  intereft  thereof,  mail  remain  and  conti- 
nue to  be  due  and  payable ;  and  the  delivery  of  fuch 
goods  and  chattels,  wares  and  merchandizes  fhall  be  made; 
and  the  faid  leafes  and  demifes  of  all  fuch  lands  tenements 
and  hereditaments,  and  the  faid  contracts  and  agreements 
fhall  be  deemed  to  commence,  expire,  and  determine  ;  and 
the  faid  lands  tenements  and  hereditaments  fhall  be  ac- 
cepted, furrendered,  and  delivered  up  ;  and  the  faid  rents, 
and  annuities,  and  grants  for  any  term  of  years  fhall 
commence,  ceafe,  and  determine,  — —  at  and  upon  the 
fame  refpective  natural  days  and  times,  as  the  fame  mould 
and  ought  to  have  been  payable,  or  made,  or  would  have 
happened,  in  cafe  this,  act  had  not  been  made;  and  that 
ho  further  or  other  fum  fhall  be  paid  or  payable  for  the 
intereft  of  any  fum  of  money  whatfoever,  than  fuch  in- 
tereft fhall  amount  unto,  for  the  true  number  of  natural: 
days  for  which  the  principal  fum,  bearing  fuch  intereft, 
fhall  continue  due  and  unpaid  ;  and  that  no  perfon  mall 
Be  deemed  or  taken  to  have  attained  the  faid  age  of  one  and 
twenty  years,  or  any  other  fuch  age  as  aforefaid,  until  the 
full  number  of  years  and  days  mail  be  elapfed,  on  which 
fuch  perfon  would  have  attained  fuch  age,  or  would  have 
compleated  the  time  of  fuch  fervice  as  aforefaid,  in  cafe 
this  act  had  not  been  made.    /.   6. 

Provided  always,  that  whereas  in  divers  parts  of  this- 
kingdom,  by  cuftom  prefcription  or  ufage,  or  by  -virtue 
of  fome  law  or  contract,  certain  lands  and  grounds  are 
to  be  opened  and  ufed  for  common  of  pafture  or  other 
purpofes,  and  the  fame  lands  and  grounds  are  again  inr 
clofed  and  fhut  up ;  and  certain  rents  or  other  payments 
are  due  and  payable  ;  and  fome  other  matters  and  things 
may  be  to  be  done,  upon  fome  of  the  moveable  feafts,  or  up- 
on certain  days  or  times  depending  upon  or  to  be  computed 
from  the  fame;  it  is  enacted,  that  from  and  after  the 
faid  fecond  day  of  September,  the  refpective  times  for 
opening  ufing  inclofing  and  {hutting  up  all  fuch  lands 
and  grounds  as  aforefaid,  fpr  the  paying  of  fuch  rents  or 
•  ■  - ;      ■  other 


other  payments,  and  for  the  doing  of  fuch  other  matters  or 
things  as  aforefaid,  if  fuch  times  are.  depending  on  any 
moveable  feaft,  mall  be  computed  and  take  place  accord- 
ing to  the  faid  new  calendar,  and  not  according  to  the 
method  of  fupputation  heretofore  ufed  ;  and  the  tempo- 
rary and  diftinct  property  and  right  of  all  perfons,  bodies 
politick  and  corporate,  of  to  and  in  all  fuch  lands  and 
grounds,  fhall  commence  and  be  enjoyed,  and  all  fuch 
rents  and  payments  {hall  become  and  be  due  and  payable, 
and  all  fuch  matters  and  things  fhall  be  tranfacted  and 
done  accordingly.     25  G.  2.  <:.  30.  /  2. 

King's  inauguration.     See  |i)QliQnP$* 
King's  fupremacy.     See  <&lip;geU1i}Cp» 


Hapfe. 

I.  T  APSE  lapfus,  is  a  flip  or  departure  of  a  right  of  Lapfe,  what, 

*—*  prefenting  to  a  void  benefice,  from  the  original 
patron  neglecting  to  prefent  within  fix  months  next  after 
the  avoidance.  Whence  it  is  commonly  faid,  that  fuch 
benefice  is  in  lapfe  or  lapfed,  whereunto  he  that  ought  to 
prefent  hath  omitted  or  flipped  his  opportunity.  God, 
124.2. 

And  in  fuch  cafe  the  patronage  doth  devolve  from  the 

1  ipatron  to  the  bifhop,  from  the  bifhop  to  the  metropolitan, 

and  from  the  metropolitan  to  the  king;    that  is,  to  the 

bifhop,  as  ordinary ;    to  the   metropolitan,   as  fuperior ; 

and  to  the  king,  as  patron  paramount.     Gibf.  768. 

For  it  is  to  be  remembred,  that  churches  and  diocefes 
were  of  common  right  under  the  care  of  the  bifhops ; 
md  it  was  by  particular  indulgence  that  the  patrons  had 
:he  right  of  prefentation  ;  which  being  neglected,  things 
lo  return  to  common  right;    and  therefore  the  bifhop 
lath  a  true  intereft,  and  acts  not  in  the  right  of  the  pa- 
ron,  but  his  own.     And  if  the  bifhop  doth  not  collate 
vithin  fix  months,  then  it  falls  to  the  archbifhop ;    not 
is  ordinary,  but  as  fuperior ;    to  whom  the  right  of  de- 
volution falls  upon  the  inferior's  neglect.     Upon  the  me- 
ropolitan's  neglect,  then  it  falls  to  the  king  (as  the  law- 
yers exprefs  it)  as  patron  paramount  of  all  the  benefices 
vithin  the  realm  ;    by  which  is  meant,  that  the  king  by 
X  2  right 
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right  of  his  crown  is  to  fee  that  all  places  be  duly  flip* 
plied  with  perfons  fit  for  them  ;  and  if  all  others  whom 
the  law  hath  intruded,  do  neglect  their  duties,  then  by 
the  natural  order  and  courfe  of  government  it  falls  to 
the  fupreme  power,  which  is  to  fupply  defects,  and  to 
reform  abufes.  i  Still.  320. 
Incurred  In  fix  2-  The  term  or  fpace,  in  which  title  by  lapfe  accrues 
months.  fucceffively  to  the  forementioned  fuperiors,  is  fix  months. 

The  canon  law  upon  this  head  did  make  a  d  i  ft  i  notion  be- 
tween lay  patrons,  and  clergymen  being  patrons  ;  ap- 
pointing four  months  in  cafe  of  the  former,  and  fix 
months  in  cafe  of  the  latter.  But  the  common  law  ob- 
ferveth  not  this  diftinction  •>  but  gives  ecclefiaftical  and 
temporal  patrons  an  equal  title  to  prefent  at  any  time 
within  the  fix  months.     Gibf.  768. 

And  becaufe  this  computation  doth  concern  the  church, 
therefore  it  fhall  be  made  according  to  the  computation  of 
the  church,  that  is,  by  the  kalendar,  for  one  half  year, 
and  not  accounting  twenty  eight  days  to  the  month ;  and 
the  day  on  which  the  church  becomes  void,  is  not  to  be 
taken  into  the  account.     2  Inji.  360. 

t-         l  * .-  2.  As  to  the  time  from  which  the  fix  months  are  to 

From  what  time        o  ■      , 

the  months  to  be  commence,  the  rule  ot  the  canon  law  m  all  cates  was, 
computed.  that  the  fix  months  fhall  be  reckoned  not  from  the  time 

of  the  voidance,  but  from  the  time  of  notice  ;  and  fo  it  i3 
held  in  fome  of  the  old  books.     Gibf.  769. 

Thus  Rolle  faith,  that  the  fix  months  fhall  begirt 
from  the  time  of  the  patron's  knowledge  of  the  avoidance : 
and  fo  it  was  adjudged  upon  a  writ  in  the  time  of  king. 
Edward  the  fecond.  As  if  the  incumbent  die  beyond 
fea,  the  fix  months  fliall  not  be  computed  from  the  time; 
of  his  death,  but  from  the  time  of  the  patron's  knowledge 
thereof:  And  fo  it  was  adjudged  in  a  cafe  between  the 
abbot  of  St  Mary's  York,  and  the  bifhop  of  Norwich,  irt 
a  quare  non  admifit.  For  the  fix  months  fhall  not  be  rec- 
koned from  the  death  of  the  laft  incumbent,  but  from  the 
time  the  patron  might  (according  to  a  reafonable  compu- 
tation, having  regard  to  the  diftance  of  the  place  where 
he  was  at  the  time  of  the  incumbent's  death,  if  he  were 
within  the  realm  at  that  time)  have  come  to  the  know- 
ledge thereof:  for  he  ought  afterwards  to  take  notice 
thereof  at  his  peril,  and  not  before,  for  that  he  was  in 
fome  other  county  than  that  where  the  church  is,  and 
wherein  the  incumbent  died.     2  Roll's  Mr.  363. 

And  Dr  Watfon  faith,  the  law  (he  finds)  hath  been  hol- 
den  to  be,  that  the  fix  months  for  lapfe  upon  an  avoidance, 
fliall  not  be  accounted  but  from  the  time  the  patron  could 

reafonablyj 
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reafonably  be  fuppofed  to  have  notice  of  the  incumbent's 
jdeath  ;  efpecially  if  the  patron  or  incumbent  fhould  hap- 
pen to  be  beyond  the  feas,  or  in  fome  remote  county 
within  the  realm  at  the  time  of  fuch  avoidance  :  But  by 
the  common  law  of  England  (he  fays),  the  fix  months,  as 
he  fuppofeth,  fhall  be  accounted  from  the  time  of  the 
death.     Watf.  c.  1. 

And  Dr  Gibfon  faith,  forafmuch  as  the  former  notion  * 

was  attended  with  great  uncertainty,  therefore  the  com- 
mon law  hath  made  this  distinction  ;  that  where  the  a- 
voidance  is  occafioned  by  an  act  between  the  ordinary 
and  the  incumbent  (as  in  the  cafe  of  deprivation,  and  re- 
fignation)  lapfe  fhalji  incur  from  the  notice  given  by. the 
bifhop,  or  (if  he  die)  by  his  fucceflbrj  but  where  it  is 
occafioned  by  the  act  of  god  (as  in  the  cafe  of  death),  or 
by  the  act  of  the  incumbent  (as  in  the  cafe  of  ceffion), 
no  notice  need  to  be  given,  but  the  patron  is  bound  to  take 
notice  of  it ;  and  fo,  lapfe  fhall  incur  from  the  time  of 
death  or  ceffion.     Gibf.  769.      I  Still.  251. 

4.  But  where  a  cleric  is  refufed  for  want  of  abilities  or  cafe  where  an 
morals,  tho'  the  patron  ought  to  have  notice,  that  he  may  infufficient  clerk 
prefent  another  in  due  time  ;    yet  if  he  neglect,  the  lapfe  ls  Prefented« 
fhall  incur  from  the  death  or  cefHon,  and  not  from  the 

time  of  the  notice.  And  in  this  cafe,  where  a  fpiritual 
perfon  prefents  an  illiterate  clerk,  it  hath  been  adjudged, 
that  lapfe  incurs  without  any  notice,  becaufe  the  law  fup- 
pofeth fuch  to  be  judges  of  the  abilities  of  their  clerk,  and 
-  that  therefore  they  ought  not  to  have  prefented  an  infuf- 
ficient clerk.     2  Roll's  Abr.  364.     Gibf.  769. 

It  hath  alfo  been  held,  that  altho'  no  lapfe  fhall  incur, 
if  no  notice  be  given ;  yet,  if  in  fuch  cafe  a  ftranger 
prefent,  and  his  clerk  is  inftituted  and  inducted,  and  the 
patron  gives  no  disturbance  within  the  fix  months,  he  has 
no  remedy  for  that  turn  :  becaufe  induction  is  a  notorious 
act,  of  which  he  is  bound  to  take  notice.  Gibf  769, 
Noy  65. 

But  if  the  clerk  whether  of  an  ecclefiaftical  or  lay  patron 
be  not  refufed,  but  only  the  bifhop  doth  delay  the  exami- 
nation of  him,  whereby  the  fix  months  pafs;  lapfe  fhall 
not  incur,  becaufe  the  church  remains  void  by  the  bi- 
fhop's  own  default,  and  he  is  thereby  a  difturber.  JVatf  < 
c.12. 

5.  And  generally,   lapfe  fhall  incur  or  not  incur,  ac-  where  the  lapfe 
cording  as  it  happeneth  or  doth  not  happen  thro'  the  de-  happeneth  thro' 
fault  of  the  bifhop,  and  according  as  he  is  named  or  not  'h<!  ^op's  ow* 
named  in  the  writ  of  quare  impedit  brought  upon  that  oc- 

cafion.     So,  if  he  will  not  award  a  jus  patronatus  when  re- 
X  3  quired. 
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quired,  or  refufeth  the  clerk  without  caufe,  and  the  church 
becomes  litigious  ;  in  fuch  cafes  the  lapfe  {hall  not  incur. 
But  if  he  do  what  is  his  duty  upon  a  prefentment  made  to 
him,  and  refufeth  with  good  caufe,  and  is  not  named  in 
the  quare  impedit ;  or  if  no  prefentation  is  made,  and  yet 
a  quare  impedit  is  brought  againft  patron  and  ordinary  ; 
the  lapfe  fhall  incur,  and  his  collation  thereupon  fhall  be 
good.     Gibf.  769. 

Alfo,  after  the  commiffioners,  upon  a  jus  patronatus 
awarded,  have  certified  the  right  as  it  is  found  before 
them,  the  bifhop  fhall  not  take  advantage  of  the  lapfe ; 
that  is,  if  the  clerk  of  the  patron  for  whom  it  is  certified 
doth  afterwards  make  a  new  requeft  to  the  ordinary  to  be 
admitted,  which  may  be  done  upon  the  firft  prefentation  ; 
but  without  fuch  after  requeft,  the  ordinary  may  have  the 
void  turn,  as  by  lapfe,  fuch  inquiry  and  certificate-  not- 
withftanding.     Watf.  c.  12. 

Alfo  if  when  a  church  is  litigious,  no  jus  patronatus  is 
awarded,  but  only  an  affife  of  darrein  prefentment  or  quare 
impedit  is  brought  by  one  party,  who  doth  recover  againft 
the  other  ;  if  the  bilhop  was  not  named  in  the  writ,  and 
the  fix  months  pafs  pending  the  fame,  lapfe  fhall  iricur, 
for  that  there  was  no  default  in  the  bifhop.  And  tho'  the 
patron  in  fuch  cafe  doth  recover  within  the  fix  months ; 
yet  if  the  fix  months  pafs  before  the  writ  to  the  bifhop  be 
taken  forth,  lapfe  fhall  incur :  And  if  the  ordinary  doth 
collate  before  the  receipt  of  the  writ ;  his  clerk  fhall  not 
be  removed.  And  fo  it  is,  if  after  the  recovery  within 
the  fix  months,  the  defendant  doth  bring  a  writ  of  error, 
and  the  fix  months  do  pafs  pending  the  fame ;  unlefs  the 
plaintiff,  before  the  fix  months  by  fuch  means  pafs,  doth 
bring  a  quare  impedit  againft  the  bifhop,  for  thereby  it 
hath  been  faid  that  lapfe  fhall  be  prevented.  However  -jt 
is  generally  faid,  that  if  a  quare  impedit  in  any  cafe  be 
brought,  and  the  bifhop  be  named  therein  lapfe  fhall  not 
pafs  to  the  ordinary  pending  the  writ.  Watf.  c.  12. 
Lapfe  frail  nflt  6.  Title  by  lapfe  can  never  accrue  to  the  metropolitan, 
iacur  per  faltujn.  or  to  the  king,  unlefs  it  hath  firft  accrued  to  the  imme- 
diate ordinary.  This  is  agreed  on  all  hands,  even  tho' 
the  lapfe  be  loft  by  default  of  the  ordinary,  as  for  want  of 
giving  notice,  or  the  like,  and  for  the  fame  reafon,  if  a 
clerk  is  inftituted,  and  remains  eighteen  months  without 
induction;  tho' inftitutionis  no  plenarty  againft  the  king, 
yet  being  fo  againft  the  bifhop,  no  title  by  lapfe  fhall  ac- 
crue to  the  king.     Gibf  769.     Watf  c.  12. 

And  by  the  ftatute  of  the  25  Ed.  3.  ft.  3.  c.  7.  Becaufe 
that  many  preferments  to  divers  benefices  of  holy  churchy  as  well 


Hapfc.  3" 

of  the  patronage  of  lay  people,  as  of  people  cf  holy  church, 
which  were  void  by  fix  months,  whereof  the  collation  by  lapfe 
of  time  was  devolute  and  of  right  pertaining  to  the  ordinaries 
of  the  places,  were  recovered  by  the  king  by  judgments  thereof 
given  of  the  ajfent  of  the  faid  patrons,  in  deceit  of  the  faid  col- 
lations fo  made  reafonably  by  the  faid  ordinaries ;  in  which 
pleas,  the  ordinaries  nor  their  clerks  to  whom  they  did  give  fetch 
benefices,  were  not  received  to  Jhew  nor  defend  their  right  in 
this  behalf,  nor  to  counterplead  the  king's  right  fo  claimed:  the 
king,  by  the  affent  of  the  parliament,  willeth  and  granteth  for 
him  and  his  heirs,  that  when  archbijhops,  bijhops,  or  other  or- 
dinaries have  given  a  benefice  of  right  devolute  to  him  by  lapfe 
of  time,  and  after  the  king  prefenteth  and  taketh  the  fuit 
againjl  the  patron,  which  per  cafe  will  fetjfer  that  the  king  Jhall 
recover  without  aclion  tried,  in  deceit  of  the  ordinaries,  or  the 
poffeffors  of  the  faid  benefices  ;  that  in  fetch  cafe,  and  all  other 
cafes  like,  where  the  king's  right  is  not  tried,  the  archbijhop  or  bi~ 
fhop,  ordinary,  or  poffefj'or,  Jhallbe  received  to  counterplead  the  title 
taken  for  the  king,  and  to  have  his  anfwer,  andtojhtw  and  defend 
his  right  upon  the  matter,  altho'  that  he  claim  nothing  in  the 
patronage  in  the  cafe  aforefaid. 

7.  Altho'  the  bifhop  be  both  patron  and  ordinary,  he  Bifhop  being  both 

fhall  not  have  a  double  time  to  prefent  in,  but  only  fixpatr°Vlf  **?' 

•  1  i-       nary>  ■na" not 

months,  before  title  by  lapfe  accrues  to  the  metropolitan,  have  twice  fix 

'And  there  is  a  parity  of  reafon,  for  its  paffing  from  thenwnths. 
metropolitan  to  the  king  in  fix  months,  where  the  me- 
tropolitan is  both  patron  and  ordinary  (as  it  frequently 
happeneth  in  churches  within  his  own  diocefe)  ;  for  the 
title  by  lapfe  is  in  the  nature  of  a  truft,  and  not  of  an  in^ 
tereft ;  and  the  felf  fame  perfon  who  hath  neglected  that 
truft,  and  kept  the  church  deftitute  of  a  paftor  for  one  fix 
months,  ought  not  in  equity  to  have  it  in  his  power 
to  keep  it  vacant  for  fix  months  more.  Gibf,  769. 
IVatf.  c.  12. 

8.  If  an  archbifhop  doth  vifit  an  inferior  diocefe,  and  Lapfe  incurred 
doth  inhibit  the  bifhop  during  the  vifitation  (as  the  ufe  is),  Apolitical  vifi- 
and  afterwards  during  the  vifitation  and  inhibition,  andtation. 
before  any  releafe  made  by  the  archbifhop,  fome  church 

in  the  fame  diocefe  doth  lapfe  ;  altho'  that' the  jurifdi&ion 
of  the  ordinary  be  fufpended  during  the  vifitation ;  fo  that 
fae  cannot  in  any  fuch  cafe  collate  his  clerk  himfelf,  yet 
he  fhall  have  the  benefit  of  the  lapfe,  and  not  the  arch- 
bifhop; to  whom  in  this  cafe  the  bifhop  muft  as  a  com- 
mon perfon  prefent  his  clerk,  and  the  archbifhop  as  his 
ordinary  ought  to  inftitute  upon  fuch  prefentment.  JVatfi 
(>  12. 

X  4  And 
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And  the  reafon  is  ptain  ;  for  altho'  the  bifhop  H  under 
inhibition  during  the  time  of  the  viiitation,  yet  fuch  in- 
hibition reacheth  not  his  right  of  patronage,  but  only  fuf- 
pends  his  eight  of  inititution  and  collation  ;  and  therefore 
the  only  difference  is,  that  inftead  of  collating  by  his 
own  authority,  he  is  to. prefent  his  clerk  to  the  archbiihop 
for  inititution.  Gibf.  770. 
BiAop  dying  af-  o,.  If  title  by  lapfe  is  accrued  to  the  bifhop,  and  he 
ter  hpfc  incurred  jj^^  OJ.  js  tranfla£ej?  or  deprived,  before  he  takes  the  be- 
nefit of  it ;  the  devolution  is  to  the  metropolitan,  as  he 
is  guardian  of  the  fpiritualties,  and  as  this  is  not  an  in- 
tereit,  but  a  mere  fpiritual  truft.  For  altho  it  is  laid 
down  in  an  ancient  writ,  as  a  thing  notorious,  that 
churches  which  belonged  to  the  collation  of  bifhops 
while  they  lived,  do  belong  to  the  king  by  reafon  of  his 
cuftody  thereof  in  the  time  of  the  vacation  ;  vet  this  re- 
lates only  to  fuch  voidanccs  as  belong  to  the  bifhops  in 
their  own  right ;  but  lapfes  belong  to  the  guardians  of 
the  fpiritualties,  whoever  they  be.  Watf.  c.  12.  Gibf. 
770. 
No  hpfe  from  I0.  By  the  itatute  of  Prerogativa  regis,   17  Ed.  2.  c. 

'    •  8.      Of  churches  being  vacant ,  toe  advowfons  whereof  belong 

to  the  king,  and  other  prefent  to  the  fame,  whereupon  debate  a- 
rijeth  between  the  k'pig  and  other  :  if  the  king  by  award  of  the 
court  do  recevrr  his  prefentation,  ilw  it  be  after  the  lapfe  of  fix 
Vionihs  from  the  time  of  the  avoidance,  no  time  fall  prejudice 
him,  jo  that  he  prefent  within  the  fpace  of  fix  months. 

The  meaning  of  which  ftatute  is,  that  where  a  church 
belonging  to  the  patronage  of  the  king  is  litigious,  and 
not  recovered  in  fix  months,  lapfe  fnall  not  incur,  as  in 
the  cafe  of  a  common  perfon  :  but  the  laft  claufe  feem- 
eth  to  be  a  limitation  of  that  privilege;  viz.  on  condi- 
tion that  the  king  prefent  within  the  fpace  of  fix  months 
after  it  is  recovered  ;  and  if  he  prefent  not,  then  lapfe  to 
incur.  But  it  being  a  maxim  in  law,  that  nullum  tempus, 
occurrit  regiy  and  the  retraining  words  being  not  exprefs, 
that  the  prerogative  fhall  be  retrained  in  that  particular, 
but  only  words  of  implication  ;  the  law  is  taken  to  be 
that  the  church  can  in  no  wife  go  in  lapfe  from  the  king. 
Gibf.  7 66,  770. 

And  therefore  there  is   no  remedy  againft  a  negledt  in 

the  king  to  fill  vacant  churches,"  but  only  the  ordinary 's, 

fequeftring  the  profits  of  the  church,  and  appointing  a 

clerk  to  ferve  the  cure.     Gibf.  770. 

Patron"?  right,         n.  After  a  church  is  lapfed  to  the  immediate  ordinary, 

wh T  fdvfantase  if  the  patron  doth  prefent  before  the  ordinary  hath  filled 

otte.apei       ^  church  .the  ordinary  ought  to  receive  his  clerk.     For 

'  lapfe 
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lapfe  to  the  ordinary  is  only  an  opportunity  of  executing 
a  truft,  viz.  of  feeing  the  cure  fupplied  in  cafe  of  the  pa- 
tron's neglect ;  which  being  penormed  by  the  patron 
bimfelf,  the  ordinary  can  take  no  advantage  by  it. 
Watf.  c.  12. 

And  the  like  law  is,  if  lapfe  be  accrued  to  the  metro- 
politan j  for  then,  if  the  patron  prefent  to  the  inferior 
ordinary,  whilft  the  church  remains  void,  he  is  bound 
to  receive  his  clerk,  and  the  metropolitan  is  barred. 
JVatf.  c.  12. 

But  if  the  ordinary  of  the  diocefe,  or  metropolitan, 
hath  collated  his  clerk,  whilft  the  turn  was  refpectively 
theirs,  altho'  the  clerk  be  not  inducted  ;  the  patron's 
clerk,  if  after  that  prefented,  is  not  to  be  admitted. 
Watf  c.  12. 

Or  if  the  inferior  ordinary,  after  the  time  is  gone  by 
lapfe  to  the  metropolitan,  hath  collated  his  clerk  to  the 
benefice  that  is  in  lapfe ;  altho'  this  collation  be  tortious 
to  the  metropolitan,  yet  it  feems  that  it  takes  away  the 
prefcntation  of  the  patron,  fo  that  he  fhall  not  prefent, 
and  is  only  an  ufurpation  upon  the  metropolitan  ;  and 
thereby  the  metropolitan  is  put  out  of  pofTeflion,  and  dri- 
ven to  his  quare  impedit.     Watf.   c.  12. 

It  hath  been  a  queftion,  whether  the  bifhop  ought  to 
admit  the  patron's  clerk,  after  the  title  of  lapfe  is 
patted  from  the  metropolitan  to  the  king.  And  by  Ho- 
bart,  the  patron's  prefentation  takes  place,  after  the  church 
is  lapfed  to  the  king,  if  it  be  exhibited  to  the  ordinary  be- 
fore the  king's  j  becaufe  the  patron's  right  to  prefent  con- 
tinueth,  until  the  title  by  lapfe  be  executed,  and  the  king's 
title  is  not  vefted  in  him  in  this  cafe  abfolutely,  as  other 
titles  are,  but  conditionally,  viz.  if  he  doth  prefent  before 
the  patron  ;  becaufe  the  king  hath  it  only  as  fupreme  ordi- 
nary. But  by  others,  the  turn  is  by  lapfe  fo  vefted  in 
the  king,  that  if  the  patron's  or  other  perfon's  clerk  be 
admitted  to  a  church,  after  it  is  come  to  the  king  by  lapfe  ; 
the  king  by  quare  impedit  may  recover  the  prefentment, 
and  remove  fuch  clerk.  And  this  latter  opinion  is  taken. 
to  be  the  law.  So  if  the  king  hath  title  by  lapfe,  to  pre- 
fent to  a  prebend  of  his  free  chapel,  for  that  the  dean 
thereof  hath  not  collated  to  it  within  fix  months  ;  tho* 
the  dean  doth  collate  before  the  king  prefents,  yet  the 
king  fhall  remove  his  clerk.     Watf.  c.  12. 

And  this  power  in  the  king  is  in  effect  the  fame  that 
the  pope  claimed  and  exercifed  ;    as  appears  by  the  direc- 
tion given  to  his  legates  in  this  very  cafe,  which  became 
part  pf  the  body  of  the  canon  law  j  where  fpeaking  of 
4  1        fuch 
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fuch  benefices,  or  dignities  as  were  lapfed  to  him,  and 
filled  by  the  patrons  notwithftanding  fuch  lapfe,  he  orders 
them  to  permit  the  perfons  fo  prefented,  if  they  be  per- 
fons  fit  and  frfficient,  peaceably  to  enjoy  the  fame  ;  other- 
wife  that  they  remove  them,  and  put  others  fufficient  in 
their  places.     Gibf.  770. 

But  if  in  fuch  cafe,  the  patron's  clerk  is  fuffered  to  die 
incumbent,  or  is  deprived,  the  king's  turn  is  ferved,  and 
he  hath  loft  the  advantage  of  the  lapfe.  Upon  which 
head,  alt  the  books  are  clear,  as  to  death  ;  and  moft  of 
them,  as  to  deprivation  ;  but  many  of  them  will  not  al- 
low the  fame  reafon,  in  cafe  of  refignation,  becaufc  there 
is  rocm  to  fuipecl:  fraud  and  covin.  Gibf.  770. 
Nohpfeofa  12.  A^  donative  remaining  void  never  goes   in  lapfe* 

donajve.  unlefs  it  be  fpecially  provided  for  by  the  foundation,  or 

by  compofition  afterwards  ;  but  the  ordinary  may  com- 
pel the  patron  to  fill  the  fame,  by  ecclefiaftical  cenfures. 
JVatf.  c.  12. 

But  if  it  is  augmented  by  the  governors  of  queen  Anne's 
bounty,  it  will  lapfe  in  like  manner  as  prefentative  livings. 
I  G.Ji.  2.  c.  10.  /  7. 
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Leafei  by  the     I.  T>  Y  the  common  law,  bifhops  with  the  confirmation 
common  law.  Jj   of  the  dean  and  chapter,    mafter  and  fellows  of 

any  college,  deans  and  chapters,  mafter  or  guardian  of 
any  hofpital  and  his  brethren,  parfon  or  vicar  with  the 
confent  of  the  patron  and  ordinary,  archdeacon,  prebend, 
or  any  other  body  politick  fpiritual  and  ecclefiafticalj 
xni°-ht  have  made  leafes  for  lives  or  years  without  limita- 
tion or  ftint ;  and  fo  might  they  have  made  gifts  in  tail, 
or  eftates.  in  fee,  at  their  will  and  pleafure ;  whereupon 
not  only  great  decay  of  divine  fervice,  but  dilapidations 
and  other  inconveniences  enfued  j  and  therefore  they 
were  difabled  and  reftrained  by  feveral  ftatutes.  1  .Inf. 
44.     3  Co.  75. 

Corporations  aggregate^  confifting  of  divers  perfons,  as 
mafter  and  fellows,  dean  and  chapter,  might  of  themfelves 
have  made  fuch  grants,  without  confirmation  ;  nor  is  any 
confirmation  yet  required  to  fuch  leafes  as  they  may  make 
by  ftatute.  Gibf  74.4.. 
But  the  law  did  net  thjak  fit  to.  truft  a  fingle  perfon, 

or 
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©r  file  corporation,  as  an  archbifhop,  bifhop,  archdeacon, 
prebendary,  parfon,  vicar,  with  the  difpofition  of  eftates 
held  in  right  of  the  church  j  and  therefore,  by  way  of 
reftraint,  appointed  the  aflent  and  confirmation  of  fome 
others,  without  which  their  grants  fhould  not  be  valid 
againft  the  fucceflbr.     Id. 

Accordingly,  all  leafes  of  archbifhops  and  bifhops  (to 
bind  their  fucceflbrs)  were  to  be  confirmed  by  the  dean 
and  chapter,  or  deans  and  chapters  if  there  be  feveral 
chapters  ;  leafes  of  deans,  by  the  bifhop  and  chapter ; 
leafes  of  archdeacons,  prebendaries,  and  the  like,  by  the 
bifhop,  dean  and  chapter  ;  leafes  of  parfons  and  vicars,  by 
the  patron  and  ordinary  ;  and  leafes  of  the  incumbent  of  a 
donative,  by  the  patron  alone  :  but  if  the  king  be  patron 
of  a  prebend,  or  the  like,  then  the  king  and  dean  and 
chapter,  and  not  the  bifhop,  ought  to  confirm  the  leafe. 
Gibf.  744.     Degge  p.  i.e.  10.     Watfi  c.  44. 

Put  all  thefe  fole  corporations,  as  archbifhops,  bifhops, 
archdeacons,  prebendaries,  and  the  like  (parfons  and  vi- 
cars only  excepted),  were  enabled  by  the  ftatute  of  the 
32  H.  8,  hereafter  following,  to  let  leafes  for  twenty  one 
years  or  three  lives,  without  confirmation  ;  provided  that 
in  fuch  leafes  the  conditions  and  limitations  of  the  faid 
'act,  as  to  the  expiration  of  the  old  leafe,  the  commence- 
ment of  the  new,  the  refervation  of  rent,  and  the 
like,  were  punctually  obferved  j  but  if  not,  confirmation 
remained  neceflary,  as  before,  in  order  to  bind  the  fuc- 
ceflbr. And  with  confirmation,  long  leafes  of  fole  cor- 
porations continued  (fo  far  as  that  act  is  concerned)  to  be 
good  againft  the  fucceflbr,  as  they  had  been  at  the  com- 
mon law.     Gibf.  744, 

Afterwards,  by  the  ftatutes  of  the  1  El.  13  El.  and  18 
El.  all  corporations,  whether  fole  or  aggregate,  were 
difabled  from  making  leafes  for  rhore  than  twenty  one 
years  or  three  lives ;  and  all  (except  bifhops)  from  ma- 
king any  new  leafe,  where  the  old  was  not  expired  or 
furrendred  or  ended  within  three  years.  In  which  cafes, 
Confirmation  was  excluded,  and  could  avail  nothing  ;  and 
therefore  confirmation  is  of  real  effect  only  to  two  forts 
of  fole  corporations,  viz.  1.  To  parfons  and  vicars; 
who  being  fpecially  excepted  out  of  the  enabling  act  of 
the  32  H.  8.  cannot  nor  ever  could  bind  their  fucceflbrs 
without  confirmation  :  And,  2.  To  bifhops ;  who  being 
'  not  included  in  the  reftraint  of  the  18  El.  hereafter  men- 
tioned againft  concurrent  leafes,  may  ft  ill  (as  at  common 
law  they  might)  let  fuch  leafes  at  any  time,  with  confir- 
mation } 


316  E  cafes. 

mation  ;    as  will  appear  more  particularly,   in  the  recital 

and  explanation  of"  the  fcveral  flatutes.     Gibf.  744. 

Leafes  by  the  2.   By  the  32  H.  8.   c.  28.   All  leafes  to  be  made  of  any 

enabling  ft»»te    mmjors  lands  tenements  cr  other  hereditaments,  by  writing  in- 
ol  the  32  H.  8.      ,         ,  ,        -    ,      ,.       -  s  ,    7    y  7*      , 

J  dented,  unaer  jeal,  jor  term  of  years,  or  for  term  of  life,  by 

any  perfoti  or  per  fans  being  of  full  age  of  twenty  one  years  hav- 
ing any  eflale  of  inheritance  either  in  fee  fmple  or  in  fee  tail, 
in  their  own  right,  or  in  the  right  of  their  churches  or  wives, 
cr  jointly  with  their  wives,  of  an  ejlate  of  inheritance  made 
before  the  coverture  or  after,  Jhall  be  good  and  effectual  in  the 
law  againft  the  lejfors,  their  wives,  heirs,  and  juccejfors,  and 
every  of  them,  according  to  fuch  ejlate  as  is  comprifed  and  fpe- 
cified  in  every  fuch  indenture  of  leafe,  in  like  manner  and 
form  as  the  fame  Jhould  have  been,  if  the  leffors  thereof,  and 
every  of  them,  at  the  time  of  the  making  of  fuch  leafes  had 
been  lawfully  fcifed  of  a  good  per  feci  and  pure  ejlate  of  fee 
ftmple  thereof,  to  their  own  only   ufes.     f.    1 . 

But  this  Jhall  not  extend  ( 1 )  to  any  leafes  to  be  made  of  any 
manors  lands  tenements  or  hereditaments  being  hi  the  hands  of 
any  farmer  or  fanners  by  virtue  of  an* old  leafe,  unlefs  the 
fame  old  leafe  be  expired  furrendred  or  ended  within  one  year 
next  after  the  making  of  the  f aid  new  leafe  ;  nor  (2)  Jhall  ex- 
tend to  any  grant  to  be  made  of  any  reverfion  of  any  manors 
lands  tenements  or  hereditaments  ;  v.or  (3)  to  any  leafe  of  any 
manors  lands  tenements  or  her edi  anient s,  which  have  not  mojl 
commonly  been  left  en  to  farm,  or  occupied  by  the  farmers  thereof  by 
the  fpace  of  twenty  years  next  before  fuch  leafe  thereof  'made  ; 
nor  (4 J  to  any  leafe  to  be  made  without  impeachment  ofwajle  j 
nor  ( 5 )  to  any  leafe  to  be  made  above  the  number  of  twenty 
one  years  or  three  lives  at  the  mojl  from  the  day  of  the  making 
thereof;  and  (6)  that  upon  every  fuch  leafe  there  be  referved 
yearly  during  the  fame  leafe,  due  and  payable  to  the  leffors  their 
heirs  and  fuccejfors  to  whom  the  fame  lands  Jliould  have  come  af- 
ter the  deaths  of  the  leffors  if  no  fuch  leafe  had  been  made  there- 
of, and  to  whom  the  reverfion  thereof  Jhall  appertain,  accord- 
ing to  their  ejlaies  and  inter ejls,  fo  much  yearly  farm  or  rent, 
or  more,  as  hath  been  mojl  accujlomably  paid  for  the  fame 
within  twenty  years  next  before  fuch  leafe  thereof  made.     f.  2. 

And  every  fuch  perfon  to  ivbcm  the  reverfion  JJiall  appertain, 
after  the  deaths  of  fuch  leJfo,rs,  or  their  heirs,  Jhall  have  like 
remedy  and  advantage  agninjl  the  lefees  their  executors  and  af- 
figns,  as  the  fame  leffr  might  have  had  againjl  the  fame  leffees  : 
fo  that  if  the  lejfor  were  fei fed  of  any  fpecial  ejlate  tail  of  the 
fame  hereditaments  at  the  time  of  fuch  leafe,  the  iffue  or  heir 
cf  that  fpecial  ejlate  Jhall  have  the  reverfion  rents  and  fer vices 
referved  upon  fuch  leafe  after  the  death,  of  the  faid  lejfor,  as  the 
jejfor  bimfelf  7night  have  had  if  he  bad  lived,     f,  2. 

Providedy 
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Provided^  that  nothing  herein  Jhall extend  to  give  any  liberty  or 
poiver  to  any  parfon  or  vicar  of  any  church  or  vicarage,  to 
make  any  leafe  or  grant  of  any  of  their  meffuages  lands  tene- 
ments tithes  profits  or  hereditaments  belonging  to  their  churches 
or  vicarages,  otherwife  or  in  any  other  manner,  than  they  might 
have  done  before  the  making  of  this  aft.     f.  4. 

All  leafes  to  be  made,  fcfV.}  Before  this  ftatute,  altho' 
corporations  aggregate  of  many  (as  deans  and  chapters) 
might  have  made  long  leafes  for  lives  or  years,  of  them- 
felves  and  without  any  confent  or  confirmation  ;  yet  if 
fuch  leafes  had  been  made  by  a  fole  corporation  (as  bi- 
fhop,  archdeacon,  prebendary),  and  not  confirmed  by  fuch 
other  perfon  or  perfons  whofe  confent  was  neceffary,. 
they  expired  with  the  leffor,  and  could  not  bind  the  fuc- 
cefibr.  But  by  this  ftatute,  all  fuch  fole  corporations  (ex- 
cept parfons  and  vicars)  are  enabled  to  make  leafes  for 
twenty  one  years  or  three  lives,  without  any  confirmation 
whatfoever  (the  feveral  conditions  which  follow  in  the 
ftatute  being  punctually  obferved)  :  for  which  reafon  it 
is  called  the  enabling  ftatute,  and  fo  it  wholly  was,  and 
had  nothing  in  it  of  reftraint;  but  left  aggregate  corpo- 
rations, and  alfo  fole  corporations  with  proper  confent,  to 
their  full  liberty  of  going  on  to  make  all  fuch  leafes  as 
they  might  have  made  before  ;  without  being  limited 
at  all  to  the  conditions  of  this  ftatute,  if  they  had  but  the 
fame  proper  confirmation  or  confent.     Gibf.  732. 

Of  any  manors  lands  tenements  or  other  hereditaments]  It 
muit  be  of  lands  tenements  or  hereditaments,  manurable 
or  corporeal,  which  are  neceflary  to  be  letten,  and  where- 
out  a  rent  by  law  may  be  referved ;  and  not  of  things 
that  lie  in  grant,  as  advowfons,  fairs,  markets,  franchifes, 
and  the  like,  whereout  a  rent  cannot  be  referved.     1  Injl, 

44- 

For  the  better  underftanding  of  which  rule,  it  will  be? 

neceffary  to  take  notice  of  fome  diftin&ions  which  plainly 
arife  out  of  the  books.  As,  firft  ;  All  the  books  agree, 
that  a  leafe  for  three  lives  of  tithes  or  other  incorporeal  in- 
heritance will  not  bind  the  fuccefTor,  becaufe  he  would 
then  be  without  the  tithes  or  other  fuch  incorporeal  in- 
heritance, and  have  no  remedy  for  the  rent  thereon  re- 
ferved j  for  diftrain  he  could  not,  becaufe  there  would 
be  no  place  wherein  to  take  any  diftrefs,  the  things  leafed 
or  granted  being  perfectly  incorporeal,  and  invifible  ;  an 
afftze  he  could  not  have,  becaufe  either  he  had  not  feiiin, 
or  if  he  had  vet  there  would  be  nothing  to  put  in  view ' 

of 
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of  the  recognitors  ;  and  an  action  of  debt  he  could  not 
maintain  during  the  leafe,  becaufe  being  for  three  lives, 
that  is  an  eftate  of  freehold,  which  will  endure  no  action 
of  debt  fo  long  as  k  continues  :  And  fo  the  fucceflor  in 
fuch  cafe  would  have  no  manner  of  remedy  for  the  rent 
referved,  which  would  be  againft  the  exprefs  provifion  and 
intent  of  the  feveral  acts.  Secondly,  it  is  held  in  fome 
books,  that  a  leafe  for  twenty  one  years  of  fuch  incorpo- 
real inheritances,  tho'  they  have  been  ufually  demifed, 
and  the  ancient  rent  be  thereout  referved,  is  yet  voidable 
by  the  fucceflor  within  thefe  ftatutes  ;  becaufe  tho'  the 
rent  referved  be  good  by  way  of  contract  between  the 
leflbr  and  leflfee,  and  an  action  of  debt  may  be  maintained 
for  the  recovery  thereof,  yet  they  fay  it  is  not  fuch  a  rent 
as  is  incident  to  the  reverfion,  nor  fhall  pafs  with  it  to  the 
fucceflor  ;  and  therefore  the  fucceflor,  having  no  remedy 
for  the  rent,  fhall  not  be  bound  by  the  leafe.  5  Co.  3. 
Litt.  44. 

But  this  point  feems  to  have  been  fhaken  by  con- 
trary refolutions.      For  fome  books  exprefly  hold  fuch 
leafe  for  years  to  be  good  againft  the  fucceflor,  becaufe 
they  fay  he  has  remedy  for  the  rent  by  action  of  debt, 
and  fay  it  has  been  fo  judged,  and  take  the  diverfity  be- 
tween fuch  leafe  for  years  and  a  leafe  for  life.     Alfo  they 
fay,  that  the  rent  iflues  out  of  the  tithes  in  point  of  ren- 
der, tho'  not  in  point  of  remedy  ;   becaufe  no  diftrefs  can 
be  taken  for  it ;    but  that  is  fupplied  by  the  action  of  debt, 
which  lies  for  fuch  rent,  and  fhall  devolve  on  the  fuccef- 
for;   and  that  fuch  rent  doth  not  lie  only  in  privity  of 
contract,  as  a  Aim  in  grofs,  but  is  incident  to  the  rever- 
fion, otherwife  the  fucceflor  could  not  have  it,  being  only 
privy  to  the  eftate,  not  to  the  perfonal  contracts  of  his 
predeceflbr.     And  to  this  opinion  the  court  inclined,  but 
thought  it  a  point  of  great  confequence,  and  therefore  to 
avoid  it  gave  judgment  on  another  point  which  was  clear. 
Thirdly,  all  the  books  agree,  that  a  leafe  for  three  lives  or 
twenty  one  years,  of  a  manor  with  the  advowfon  append- 
ant, or  of  lands  or  houfes  and  of  tithes,  ufually  let  therewith 
referving  the  ancient  rent,  and  the  like,  is  good  and  fhall 
bind  the  fucceflor ;    for  tho'   the  rent  doth  not  iflue  out 
of  the  advowfon,  or  tithes,  in  point  of  remedy,  yet  the 
rent  is  greater  in  refpect  thereof,  and  the  fucceflor  hath 
his  remedy  for  the  whole  rent  upon  the  lands  or  other 
corporeal    inheritance    let    therewith.       And     Vaughan 
proves  this  from  the  exprefs  words  of  the  ftatute  of  the 
13  Eliz.  which  are,  that  all  leafes  by  any  fpiritual  or  ec- 
clefiaftical  perfons,  having  "any  lands  tenements  tithes  or 
2  hereditaments 
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hereditaments,  (other  than  for  twenty  one  years  or  three 
lives)  mall  be  void.  So  that  the  ftatute  plainly  {hews, 
that  fome  way  or  other  tithes  may  be  leafed  for  twenty 
one  years  or  three  lives,  and  if  they  cannot  be  leafed 
fingly,  it  muft  be  with  lands  ufually  let  therewith.  3 
Bac  Ahr.  352. 

But  now,  by  the  5  G.  3.  c.  1.7.  Whereas  it  may  be 
doubtful,  whether  by  the  laws  now  in  being,  archbifhops 
or  bifhops,  mafter  and  fellows,  or  any  other  head  and 
members  of  colleges  or  hails,  deans  and  chapters,  precen- 
tors, prebendaries,  mafters  and  guardians  of  hofpitals,  or 
any  other  perfon  or  perfons  having  any  fpiritual  or  ec- 
clefiaftical  promotions,  heretofore  had,  or  now  have,  any 
power  to  make  or  grant  any  leafe  or  leafes  of  tithes  or 
other  incorporeal  hereditaments  only,  which  lie  in  grant, 
and  not  in  livery,  for  one,  two,  or  three  lives,  or  for  any 
term  or  terms  of  years  not  exceeding  twenty  one,  akho* 
the  ancient  rent  is  thereby  referved,  and  all  other  requi- 
sites prefcribed  by  the  acts  of  parliament  now  in  being  to 
that  end,  or  any  of  them,  were  or  are  juftly  obferved  and 
performed,  by  reafon  that  there  is  generally  no  place 
wherein  a  diftrefs  can  be  taken ;  and  it  may  be  alfo 
doubtful  whether,  in  cafes  of  leafes  for  life  or  lives,  there 
is  any  remedy  in  law  for  fuch  perfons,  by  action  of  debt 
■or  therwife,  for  recovering  the  rent  in  arrear  referved  on 
fuch  leafes  for  life  or  lives  :  Therefore,  for  obviating  all 
doubts,  and  enabling  the  faid  perfons  to  make  valid  leafes 
of  fuch  their  incorporeal  hereditaments,  and  to  recover 
the  rent  referved  on  leafes  for  one,  two,  or  three  lives  ;  and 
alfo  to  make  good  fuch  leafes  as  have  been  already  granted 
by  them  ;  it  is  enacted,  that  all  leafes  for  one,  two,  or  three 
lives,  or  any  term  not  exceeding  twenty  one  years,  already 
made  and  granted,  or  hereafter  to  be  made  or  granted,  of  any 
tithes,  tolls,  or  other  incorporeal  hereditaments  folely  and 
without  any  lands  or  corporeal  hereditaments,  by  any  fuch 
perfons  as  aforefaid,  mall  be  good  and  effectual  in  law, 
againft  fuch  perfons  and  their  fiicceffors,  as  any  leafe 
made  by  fuch  perfons  of  lands  or  other  corporeal  heredi- 
taments by  virtue  of  the  ftatute  of  the  32  H.  8.  or  any 
other /act.  And  if  the  rent  or  yearly  fum  referved  upon 
fuch  leafe  fhall  be  behind  or  unpaid  for  twenty  eight  days  ; 
the  faid  leflbrs,  their  executors,  adminiftrators,  and  fuc- 
ceffors refpectively  may  bring  action  of  debt  againft  the 
leffee,  his  heirs,  executors,  adminiftrators,  or  afligns,  for 
recovering  the  fame,  as  any  landlord  or  leffor  or  other 
perfon  may  do  for  recovering  arrears  of  rent  due  on  any 
leafe  for  life,  lives,  or  years,  by  the  laws  now  in  being. 


32o  Hcafcs. 

By  writing  indented']  It  muft  be  by  deed  indented,  and 
not  by  deed  poll,  or  by  parol,      i  In  ft.  44. 

And  if'  it  be  not  really  indented,  tho*  the  words  of  the 
deed  be  this  indenture,  yet  Hill  it  is  not  a  deed  indented  ; 
but  if  the  deed  actually  be  indented,  it  matters  not  whe- 
ther it  fpeaks  it  lelf  to  be  an  indenture  cr  not,  it  is  how- 
ever a  deed  indented.     Watf.  c.  42. 

//;  the  right  of  their  churches]  Yet  a  bifhop  that  is  feifed 
in  the  right  of"  his  bifhoprick,  a  dean  of  his  lblc  poffef- 
fions  in  the  right  of  his  deanry,  an  archdeacon  in  the 
right  of  his  archdeaconry,  a  prebendary,  and  the  like,  arc 
within  this  ftatute  j  for  every  of  thein  generally  is  feifed 
in  jure  ccclefa.     1  Inft.  44. 

And  in  general,  all  fole  corporations  whatfoever  (par- 
fons  and  vicars  only  excepted)  are  included  within  this 
ftatute,  and  are  hereby  enabled  to  bind  their  fucceffors. 
Accordingly  it  hath  been  adjudged,  on  feveral  occafions, 
that  praecentors,  chancellors,  and  treafurers  of  churches, 
are  within  the  benefit  of  this  ftatute  j  only,  as  to  pre- 
centors, it  hath  been  determined,  that  tho'  there  are 
perfons  of  inferior  rank  in  feveral  churches,  who  are 
commonly  lb  called,  yet  they  are  not  within  this  ftatute  j 
but  only  thofe  dignitaries  of  that  denomination  who  are  ■ 
properly  fo  called,  and  who  are  next  to  the  deans  in 
place  and  order.     Gibf.  732. 

TJnlefs  the  fame  old  leafe  be  expired  furrendred  or  ended  . 
within  one  year  next  after  the  ?naking  of  the  faid  new  leaf] 
This  furrender  muft  be  abfolute,  and  not  conditional ; 
for  the  intent  of  the  makers  of  the  act  was,  to  have  a 
continual  and  abfolute  furrender,  and  not  fuch  an  illu- 
fory  furrender,  which  might  be  avoided  the  next  day. 
5  Co.  2. 

H.  17  G.  2.  Wilfon  on  the  demife  of  Eyre,  clerk, 
a<rainft  Carter  and  others.  The  leflbr  of  the  plaintiff, 
beino-  a  prebendary  of  Sarum,  brought  an  ejectment  to 
avoid  a  leafe  made  by  his  predeceflbr,  as  not  being  con- 
formable to  this  provifo,  which  requires,  that  upon  re- 
newals, the  old  leafe  muft  be  expired  furrendred  or  ended, 
within  one  year  next  after  making  of  the  new  leafe.  , 
And  his  objection  was,  that  the  furrender  made  of  the  for- 
mer leafe  was  with  a  condition,  that  if  the  then  prebend- 
ary did  not  within  a  week  after  grant  a  new  kafe 
for  three  lives,  the  furrender  mould  be  void  ;  whereby 
(as  was  contended  for  the  plaintiff)   the  old  term  was* 

not 
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not  abfolutely  gone,  but  the  leflee  referved  a  power  of 
fetting  it  up  again.  But  the  court,  after  two  arguments^ 
gave  judgment  for  the  defendants  :  this  being  within  the 
intent  of  the  ftatute,  which  was,  that  there  fhouW  not 
be  two  long  leafes  ftanding  out  againft  the  fucceflbr. 
Here  the  new  leafe  was  made  within  the  week,  and  from 
thence  it  became  an  abfolute  furrender  both  in  deed  and 
in  law.  And  the  whole  was  out  of  the  leflee,  without 
further  act  to  be  done  by  him.  In  the  provifo  in  the  act, 
there  is  the  word  ended  as  well  as  furrendred ;  and  can  any 
body  fay  the  firft  leafe  is  not  at  an  end  ?  This  was  no 
more  than  a  reafonable  caution  in  the  firft  leflee,  to  keep 
fome  hold  of  his  old  eftate,  till  a  new  title  was  made  to 
him.     Strange  1201. 

Of  furrenders  in  general,  the  ftatute  of  the  29  C.  2. 
e,  3.  enadteth,  that  no  leafes  eftates  or  interefts,  either  of 
freehold  or  terms  of  years,  or  any  uncertain  intereft  not 
being  copyhold  or  cuftomary  intereft  of  in  to  or  out  of  any 
mefliiages  manors  lands  tenements  or  hereditaments,  fhall 
be  afllgned  granted  or  furrendred,  unlefs  it  be  by  deed 
or  note  in  writing,  figned  by  the  party  fo  afligning  grant- 
ing or  furrendering  the  fame,  or  their  agents  thereunto 
lawfully  authorized  by  writing,  or  by  act  and  operation 
of  law.    /.  3. 

Note,  a  furrender  by  deed,  is  a  furrender  in  exprefs 
words,  into  the  hands  of  him  who  hath  the  immediate 
remainder  :  a  furrender  in  law,  or  by  operation  of  law,  is  by 
taking  a  new  leafe  of  the  fame  eftate ;  for  this  is  an  ac- 
knowledgment, that  the  leflbr  hath  power  to  make  fuch 
new  leafe  ;  which  power  he  could  not  have,  but  by  fur- 
1  render  of  the  former  leafe  in  being.     Gibf.  733. 

Further,  with  refpect  to  furrenders,  it  is  enacted  by 
the  4  G.  2.  c.  28.  that  whereas  many  perfons  hold  con- 
fiderable  eftates  by  leafes  for  lives  or  years,  and  leafe  out 
the  fame  in  parcels  to  feveral  under  tenants  ;  and  where- 
as many  of  thofe  leafes  cannot  by  law  be  renewed  with- 
out a  funender  of  all  the  under  leafes  derived  out  of  the 
fame,  fo  that  it  is  in  the  power  of  any  fuch  under  tenants 
to  prevent  or  delay  the  renewing  of  the  principal  leafe,  by 
refufing  to  furrender  their  under  leafes,  notwithftanding 
they  have  covenanted  fo  to  do,  to  the  great  prejudice  of 
their  immediate  landlords,  the  firft  lefTees :  therefore  for 
preventing  fuch  inconveniences,  and  for  making  the  re- 
newal of  leafes  more  eafy  for  the  future,  in  cafe  any  leafe 
fliall  be  duly  furrendered  in  order  to  be  renewed,  and  a 
lew  leafe  made  and  executed  by  the  chief  landlord  or 
..Vol.  II,  Y     "  landlords, 
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landlords,  the  fame  new  leafe  fhall,  without  a  furrender 
of  all  or  any  the  under  leafes,  be  as  good  and  valid,  to  all 
intents  and  purpofes,  as  if  all  the  under  leafes  derived 
thereout  had  been  likewife  furrendered  at  or  before  the 
taking  of  fuch  new  leafe.    /.  6. 

And  by  the  29  G.  2.  e.  31.  Whereas  divers  lands  te- 
nements and  hereditaments,  have  been  and  may  be  granted 
by  leafe  for  the  life  of  one  or  more  perfon  or  perfons,  or 
otherwife  ;  and  whereas,  in  order  to  obtain  a  renewal  of 
fueh  leafes,  it  is  in  many  cafes  neceffary  to  furrender  up 
the  eftates  thereby  granted  ;  which  furrenders  cannot  be 
effectually  made  by  perfons  under  the  age  of  twenty  one 
years,  nor  lunaticks,  nor  by  femes  covert,  without  levy- 
ing a  fine  j  it  is  enacted,  that  in  all  cafes,  where  any 
perfon  fo  under  age,  lunatick,  or  feme  covert  (hall  become 
interefted  in  or  intitled  to  any  leafe  or  leafes,  made  or 
granted  by  any  perfon  or  perfons,  bodies  politick,  cor- 
porate, or  collegiate,  aggregate  or  fole,  for  the  life  or 
lives  of  one  or  more  perfon  or  perfons,  or  for  any  term  of 
years,  either  abfolute,  or  determinable  upon  the  death  of 
one  or  more  perfon  or  perfons,  or  otherwife,  it  fhall  be 
lawful  for  fuch  perfort  fo  under  age  or  for  his  guardian 
or  other  perfon  on  his  behalf,  and  for  fuch  lunatick 
or  his  guardian  or  committee  of  his  eftate  or  other  perfon 
on  his  behalf,  and  for  fuch  feme  covert  or  any  perfon  on 
her  behalf,  to  apply  to  the  court  of  chancery  or  exche- 
quer, or  to  the  courts  of  equity  of  the  counties  palatine 
of  Chefter,  Lancafter,  and  Durham,  or  the  courts  of 
great  feflion  in  Wales,  reflectively,  by  petition  or  motion 
in  a  fummary  way  :  and  by  the  order  and  direction  of 
fuch  court,  upon  hearing  all  parties  concerned,  fuch  per- 
fon founder  age,  lunatick,  or  perfons  appointed  by  fuch 
court,  and  alfo  fuch  feme  covert,  by  deed  or  deeds  only, 
without  levying  any  fine,  fhall  be  enabled  to  furrender 
fuch  leafes ,  and  to  take  new  ones,  as  fuch  court  fhall  di- 
rect. —  ■  And  all  fums  of  money  and  other  confider- 
atiotf*  paid  or  advanced  by  any  fuch  guardian,  truftee, 
committee,  or  other  perfon,  for  a  fine  on  account  of  the 
renewal  of  fuch  leafe,  and  all  reafonable  charges  incident 
thereunto,  fhall  be  paid  out  of  the  eftate  or  effects  of  fuch 
infant  or  lunatick,  or  be  a  charge  upon  the  leafehold 
premifles,  together  with  intereft  for  the  fame,  as  fuch 
court  fhall  direct  j  and  as  for  leafes  to  be  made  upon  fur- 
renders  by  femes  covert,  unlefs  the  fine  or  confideration 
of  fuch  leafe  and  the  reafonable  charges  fhall  be  otherwife 
paid  or  fecured,  the  fame,  together  with  intereft,  fhall  be 
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p.  charge  Upon  the.  leasehold  prerrnffes,  for  the  life  of  fuch 
perfon  who  (hall  advance  the  fame. 

TVithin  one  year  next  after  the  making  of  the  f aid  new  leafe"] 
""This,  as  to  fole  corporations  inferior  to  bifhops,  is  ex- 
tended by  the  18  Eh  (hereafter  following)  to  three  years; 
and  as  to  bifhops  themfelves,  it  holds  only  where  they 
make  a  new  leafe  without  confirmation  ;  for  if  it  be  con- 
firmed by  the  dean  and  chapter,  the  years  to  come,  in 
the  old'leafe,  are  not  material.     Gibf.  733. 

Nor  pall  extend  tor  any  grant  to  be  made  of  any  reverjion] 
That  is,  fuch  grants  as  are  made  to  commence  at  a  day 
to  come.     Gibf.  733* 

Nfr  to  any  leafe  of  any  manors  hinds  tenements  or  heredita- 
ments, which  have  riot  mofi  commonly  been  letten  to  farm  or-oc- 
copied  by  the  farmers  thereof  by  the  fpace  of  twenty  years  next 
before  fuch  leafe  made]  So  that  if  it  be  letten  for  eleven, 
years  (lord  Coke  faith)  at  one  or  feveral  times  within 
thefe  twenty  years,  it  is  fufEciem\     j  Injl.  44. 

Lettert  to  farm]  A  grant  by  copy  of  court  roll  in  fee 
for  life, or  years,  is  a  fufficient  letting  to  farm  within  this 
ftatute,  for  he  is  but  tenant  at  will  according  to  the  cuf- 
tpm,  and  fo  It  is  of  a  leafe  at  w*U  by  the  common  laWj 
but  thofe  lettings  to  farm  muft  be  made  by  forne  feifed 
of  an  eft-ate  of  inheritance*  and  not  by  a  guardian  in 
chivalry,  tenant  by  the  curtefy*  tenant  m  dower,  or  the 
like.      1  Injl.  44, 

Nor  to  any  leafe  to  be  made  zvithciit  impeachment  of  wafle] 
Therefore  if  a  Jeafe  be  made  for  life,  the  remainder  to 
another  for  life,  remainder  to  a  third  for  life ;  this  is  not 
Warranted  by  theftatute,  beeaufe  the  remainders  make  the 
prefent  tenants  difpunimable  of  wafte  :  but  if  a  leafe  be 
made  to  one  during  three  lives,  this  is  good  ;  for  the  oc- 
cupant, if  any  happen,  fhall  be  punifhed  for  wafte.  1 
Injl.  44. 

And  altho'  this  condition  of  a  good  leafe  is  not  e» 

prefled  in  the  ftatutes  of  the  1  Eh  and  13  EL  here  next 

following,  for  reftraining  of  unreafonable  leafes  (the  rirft 

Df  bifhops,  and  the  fecond  of  the  inferior  clergy)  ;    yet 

:  hre  both  bifhops  and  clergy  reftrained  by  the  equity  of 

1  the  faid  ftatutes  from  making  leafes  difpunifliable  of  wafte: 

I  for  the  ftatutes  were  made  againft  unreafonable  leafes; 

iand  it  is.  unreafonable,  that  a  lefTee  fhall  at  his  pleafure  do 

.1  wafte  and "fpoil.     6  6V,  37.     Gibf  733. 

,  to  Y  2  Ner 
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Nor  to  any  leafc  to  be  made  above  the  number  of  twenty  one 
years  or  three  lives  at  the  mofl,  from  the  day  of  the  making 
thereof]  There  muft  not  be  a  double  leafc  in  being  at 
one  time  ;  as  if  a  leafe  for  years  be  made  according  to 
the  ftatute,  he  in  the  reverfion  cannot  expulfe  the  leflee, 
and  make  a  leafe  for  life  or  lives  according  to  the  ftatute  ; 
nor  e  converfo  :  for  the  words  of  the  ftatute  be,  to  make 
a  leafe  for  twenty  one  years  or  three  lives,  fo  as  one  or 
the  other  may  be  made,,  and  not  both.     I  In/}.  44. 

Or  three  lives']  That  is,  for  three  lives,  to  be  all  wear- 
ing together  ;  and  not  to  one  for  life,  the  remainder  to  a 
fecond  for  life,  the  remainder  to  a  third  for  life  ;  which 
would  be  a  void  leafe ;  as  it  would  be,  if  a  leafe  were 
let  for  ninety  nine  years  determinable  upon  three  lives. 
But  a  leafe  to  one  for  the  lives  of  three  others,  or 
to  three  for  their  three  lives,,  is  good.  Gibf.  733.  Waif 
€.  42. 

At  the  ?nofl]  It  muft  not  exceed  three  lives  or  one  and 
twenty  years  from  the  making  of  it  j  but  (according  to 
lord  Coke)  it  may  be  for  a  lefTer  term  or  fewer  lives.  1 
hji.  44. 

But  in  the  cafe  of  Smartle  and  Penhalkw>  H.  1%W. 
where  the  point  was,  whether  a  copyhold  for  ©ne  life, 
where  the  euftom  enabled  to  grant  for  three  was  good, 
and  it  was  held  to  be  good ;  Holt  chief  juftice  added, 
This  is  not  like  the  cafe  of  a  bifhop's  leafe,  which  cannot 
be  good  for  any  part,  becaufe  the  ftatute  ties  it  up  to  an 
exprefs  form :  otherwife  perhaps,  had  it  been,  that  bi- 
fhops  fhould  make  leafes  for  any  number  of  years,  not 
exceeding  fuch  a  number.     1  Salk.  188.     Gibf  73.3^ 

From  the  day  of  the  making  thereof].  The  ftatutes  of  the 
I  El.  and  13  El.  are  from  the  making,  and  not  from  the  day 
of  the  making ;  and  the  diftindtion  feems  to  be  this  :  where 
the  habendum  is  for  twenty  one  years  from  the  making, 
the  day  of  delivery  (which  is  the  making)  fhall  be  in- 
cluded j  but  where  it  is  from  the  day  of  the  making,  or 
from  the  day  of  the  date,  that  day  mall  not  be  included* 
as  part  of  the  term,  but  the  twenty  one  years  fhall  begin; 
on  the  day  following.     Gibf  733. 

And  that  upon  every  fuch  leafe  there  be  referved  yearly]  -If 
the  accuftomable  rent  had  been  payable  at  four  days  or 
feafts  of  the  year ;  yet  if  it  be  referved  yearly  payable  \t 
one  feaft,  it  is  fufficient :  for  the  words  of  the  ftatute.be, 
referved  yearly.     1  InlL  44- 
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Sc  much  yearly  farm  or  rent,  or  more,  as  hath  been  moj? 
accujlomably  paid  for  the  fame]  Where  not  only  a  yearly 
rent  was  formerly  referved,  but  things  not  annual,  as  he- 
riots,  or  any  fine  or  other  profit  at  or  upon  the  death  of 
the  farmer  ;  yet  if  the  yearly  rent  be  referved  upon  a  leafe 
made  by  force  of  this  ftatute,  it  fufRceth  by  the  exprefs 
words  of  the  act.  "  t'lnjl.  44. 

But  if  #  couple  of  capons,  or  the  like,  have  been  ex- 
prefsly  referved  in  kind  or  in  money,  over  and  above  the 
rent  j  a  fubfequent  leafe  not  referving  thefe  mail  be  void  : 
And  Co  it  mall  be,  where  all  the  great  trees  have  been 
ufually  excepted,  and  then  are  omitted  j  becaufe  by  this 
means  every  fuccelTor  cannot  have  the  benefit  of  boughs 
and  fruits  yearly  renewing.     Gibf.  734. 

Or  more]  Therefore  if  more  than  the  accuftomable 
rent  be  referved,  it  is  good,  by  the  exprefs  letter  of  the 
aft.      1  Inji.  44. 

As  hath  been  mo/I  accujlomably  paid  for  the  fame]  If 
twenty  acres  of  land  have  been  accuftomably  letten,  and 
a  leafe  is  made  of  thofe  twenty,  and  of  one  acre  which 
was  not  accuftomably  letten,  referving  the  accuftomable 
yearly  rent,  and  fo  much  more  as  exceeds  the  value  ofthe 
other  acre  ;  this  leafe  is  not  warranted  by  the  act,  for 
that  the  accuftomable  rent  is  not  referved,  feeing  part  was 
not  accuftomably  letten,  and  the  rent  ilTued  out  of  the 
whole,   1  /«/?.  44. 

But  if  tenant  in  tail  Jet  part  of  the  land  accuftom- 
ably letten,  and  referve  a  rent  pro  rata,  or  more,  this 
is  good  :    for  that  js  in  fubftance  the  accuftomable  rent, 

J  Inji,  44- 

ff  So  if  two  coparceners  be  tenants  in  tail  of  twenty 
acres,  every  one  of  equal  value,  and  accuftomably  letten, 
•and  they  make  partition,  fo  as  each  have  ten  acres  ;  they 
may  make  leafes  of  their  feveral  parts  each  of  them,  re- 
serving the  half  of  the  accuftomed  rent,     1  Inji.  44. 

Provided,  that  nothing  herein  Jhall  extend  to  give  any  li- 
berty or  power  to  any  par f on  or  vicar]     Therefore  if  either 
of  them  make  a  leafe  for  twenty  one  years  or  three  lives, 
<©f  lands  accuftomably  letten,   referving  the  accuftomed 
rent;    it  muft  alfo  be  confirmed  by  the  patron  and  ordi- 
i nary  :    becaufe  it  is  excepted  out  of  this  a£t,  and  not  re- 
trained  by  the   ftatutes    of  the    1  EL  or    the    13  EL 
1 1  loft.  44. 

Y  3  3«  % 
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-Wcj  of  biftops,       -    By  the  i  £/.  c.  iq.  M  gifts  grants  feoffments  finis  or 

by  the  d)fablm<;         ,•>  J  .       7  r      r     j  j     j  r  a-       J  A 

0 ..tute  of  the  j  otkit  conveyance,  or  e/tates,  to  be  bad  made  done  or  Jujfered  by 
£1.  any  archbijhop  or  bifiiop,  of  any  honours  cajlles  manors  lands  ie- 
r.t-inenis  or  other  hereditaments,  being  parcel  of  the  poffeffions  of 
his  archbijhoprick  or  bijboprick,  or  united  appertaining  or  be- 
longing to  the  fame  \  to  an)  perfon  or  perfons,  bodies  politick  or 
corporate,  other  than  to  the  crown,  (and  by  the  if,  c.  3. 
not  to  the  crown  neither  ; )  whereby  any  eflate  or  ejlates 
fhotdd  ar  may  pafs  from  the  fame  archbijhop  or  bijhop,  other 
than  for  the  term  of  twenty  ove  years  or  three  lives,  from  [uch 
time  as  anyfuch  leafe  grant  or  ajfurancc  Jhall  begin,  and  where-' 
Upon  the  old  accuflomed  yearly  rent  or  piore  Jhali  be  referved  and 
payable  yearly  during  the  faid  term  of  twenty,  one  years  or  three 
lives, Jhall  be  utterly  void  and  of  none  ejfecl  to  all  in- 
tents conJlruBions  and purpofes.      f.   7. 

All  gifts,  grants,  &c]  Neither  this  act,  nor  that  which 
followeth,  of  the  13  El.  c,  10.  which  are  called  the  dif- 
abling  a<Sts,  nor  any  other  act  or  ftatute  whatfoever,  do  in 
any  fort  alter  or  change  the  inabling  ftatute  of  tbe  32  H. 
8.  aforegoing;  but  leave  it  for  a  pattern  in  many  things, 
for  leafes  to  be  made  by  others.  And  no  leafe  made  ac- 
cording to  the  limitations  of  this  ftatute  of  the  1  El.  or 
pf  the  13  El.  here  next  following,  and  not  warranted  by 
the  ftatute  of  the  32  H.  8.  if  it  be  made  by  a  bifhop  or 
any  fole  corporation,  but  it  muft  be  confirmed  by  the 
dean  and  chapter,  or  others  that  have  intereft ;  as  hath 
been  faid  in  the  cafe  of  the  parfon  and  vicar,     1  Inji. 

*H>  45- 

Gifts,  grants,  feoffments,  fines,  or  other  conveyance,  or  ef? 
tates]  Neither  bifhops  by  this  act,  nor  other  ecclefiaftiT 
cal  or  collegiate  corporations  by  the  faid  act  of  the  13 
El,  are  reftrained  from  making  grants  of  copyholds  in  fee, 
in  tail,  or  for  lives,  or  for  any  number  of  years,  accord-? 
ir.g  to  the  cuftom  of  the  manor  ;  nor  is  confirmation  ner 
ceflary  to  make  Fuch  grants  good,  tho'  it  be  made  by  a 
fole  corporation,  as  by  bifhop,  prebendary,  or  the  like, 
fFatfi  c,  4.2,     4  Co.  23,  24. 

Of  any  honours,  cqftles,  manors,  lands,  tenements  or  othfr 
hereditaments]  The  general  defign  of  this  ftatute  being 
in  favour  of  the  fuccefTor,  to  preferve  bifhopriefcs  from 
impoveriihment ;  it  hath  been  extended,  in  equity  and 
intention,  to  a  prohibition  of  the  grants  of  new  offices  (tho* 
pot  directly  included  in  any  of  the  foregoing  terms). 
For  if  a  bifhop  might  ere&  new  office^  at  pleafure,  and 
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affign  falaries  to  the  officers,  and  then  make  grants  to 
bind  his  fucceflbrs,  the  end  of  the  ftatute  would  be  mani- 
feftly  defeated.  The  fame  thing  is  to  be  faid  of  the  aug- 
mentation of  the  fee  or  falary  belonging  to  an  ancient  of- 
fice ;  which  power  of  augmentation  (for  the  fame  reafon} 
is  alfo  reftrained  j  as,  when  the  keeperfhip  of  a  park  was 
granted  with  the  ancient  fee,  and  alfo  with  pafture  for 
two  horfes  in  the  fame  park,  this  was  void  :  And  it  hath 
been  faid,  that  if  the  ancient  fee  was  lefs  than  5I.  and  a 
grant  is  made  with  a  fee  of  5I.  intire,  the  whole  grant  is 
void,  as  well  for  the  ancient  fee,  as  the  overplus  :  But  if 
the  office,  and  the  ancient  and  new  fee,  are  as  feveral 
grants,  in  feveral  fentences ;  the  grant  is  good  for  the 
office  and  ancient  fee,  and  void  only  for  the  new.     Gibf. 

735- 

But,  faith  my  lord  Coke,  if  the  office  hath  been  ancient 
and  neccflary,  the  grant  thereof,  with  the  ancient  fee,  is 
not  any  diminution  of  the  revenue,  nor  impoverifhing  of 
the  fucceffor ;  and  therefore,  for  neceffity,  fuch  grants  are 
by  conftru&ion  exempted  out  of  the  general  reltraint  of 
this  acl:.  And  as  to  granting  it  for  the  life  of  the  grantee, 
he  adds,  If  bifhops  mould  not  have  power  to  grant  fuch 
offices  of  fervice  and  neceffity  for  the  life  of  the  grantees, 
but  that  their  eftates  mould  depend  upon  uncertainties,  as 
upon  the  death  or  tranflation  of  the  bifhop ;  then  able 
perfons  would  not  ferve  them  in  fuch  offices,  or  at  leaft 
would  not  difcharge  their  office  with  any  alacrity,  if  they 
have  not  fuch  certain  eftates  for  their  lives,  as  their 
predeceffors  had  in  the  fame  offices.  1  Jnji,  44.  10 
Co.  61. 

However,  this  equity  of  granting  for  life  amounts  to 
no  more  than  for  one  life ;  and  therefore  where  a  bifhop 
grants  an  office  for  two  or  more  lives,  it  muft  be  upon  the 
foot  of  cuftom,  that  is,  becaufe  fuch  patent  hath  ufually 
been  for  two  or  more  lives,  and  had  been  fo  granted  be- 
fore the  prefent  acl:  was  made.  For  this  is  the  great  rule ; 
and  in  this,  there  is  no  difference  between  bifhopricks  qf 
the  old  and  of  the  new  foundation  ;  ftnee  the  new  as 
well    as   old  are   capable    of  coming  under    this    rule. 

Gibf-  735- 

The  fame  is  the  law,  and  the  reafon  of  it,  concerning 

grants  of  offices  in  reverfion  (that  is,   to  have  and  enjoy 

fuch  office,  after  the  death  of  the  prefent  grantee  for  life ;) 

for  there  can  be  no  pretence,  that  fuch  fecond  grant  is 

•  jaecefTary,  or  for  the  advantage  of  the  bimoprick  ;    an4 

.  therefore  nothing  can  make  it  legal  but  cuftom,  and  par- 

Y  4  ticularly, 
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tieularly,  inftances,  or  an  inftancc,  of  fuch  grant,  before 
the  making  of  the  ftatute.     Gib/.  735. 

But  to  the  end  that  unqucftionable  grants  of  ancient 
eftablifhed  offices,  may  be  good  againft  the  fucceflbr  of  a 
bifhop  ;  they  muft  in  the  firft  -place  be  grants  of  one  of- 
fice iingly ;  for  two  offices,  which  have  been  ufually 
granted  apart,  cannot  be  granted  by  one  patent,  tho'  to 
the  fame  perfon  :  And  in  the  next  place,  they  muft  be 
confirmed  by  the  dean  and  chapter  (tho'  they  be  but  for 
one  life),  becaufe  they  are  grants  at  common  law  and  not 
warranted  by  this  ftatute ;  and  muft  therefore  pafs  as 
they  ufually  did  at  common  law  before  this  ftatute,  Gibf, 

735- 

In  like  manner,  the  grants  of  new  offices  (if  of  ne- 
ceffary  ufe  to  the  bifhop),  and  of  new  fees  annexed  to 
fuch  offices,  fhall  be  good,  and  bind  the  fucceflbr;  as 
was  declared  in  the  cafe  of  the  bifhop  of  Ely,  who  granted 
the  keeping  of  his  houfe  and  garden,  with  3I  a  year, 
to  one  for  life  ;  and  it  was  adjudged  to  be  good  againft 
the  fucceflbr,  becaufe  the  office  was  neceflary,  and  the 
fee  thought  reafonable  by  the  court.  But  on  the  other 
hand,  where  the  foundation  of  the  grant  to  a  civilian  for 
life,  was,  for  counfel  given  and  to  be  given,  and  an  an- 
nual penflon  was  annexed  to  the  office ;  judgment  was 
given  againft  the  grant,  as  not  binding  the  fucceflbr,  tho' 
it  was  alledged  to  be  the  ancient  fee ;  becaufe  this  was  a 
voluntary  thing,  to  make  an  election  of  one  man  to  be  of 
his  counfel,  and  not  an  office  ;  and  peradventure  the 
next  bifhop  would  not  make  fuch  election.     Gib/.  735. 

But  notwithstanding  all  that  hath  been  faid  concerning 
the  necejjity  of  the  office,  it  hath  been  determined  upon  fo- 
lemn  hearing,  that  the  neceflity  of  the  office  is  not  at  all 
material.  Thus  in  the  cafe  of  Sir  John  Trelaxvney  and 
the  bifhop  of  Winchsfler^  H.  30  G.  2.  Lord  Mansfield 
chief  juftice  delivered  the  refolution  of  the  court :  — The 
plaintiff  brings  his  action  of  debt,  to  recover  500  1,  being 
for  five  years  arrears  of  a  falary  of  100 1  a  year,  for  exe- 
cuting the  offices  of  "  great  and  chief  fteward  of  the  bi- 
fhop, and  of  conduftor  tenentium  of  the  bifhop",  and  as  a 
fee  annexed  to  thofe  two  offices. 

This  comes  before  the  court  upon  a  fpecial  verdict,  the 
material  facf  s  of  which  are,  that  thefe  offices  are  ancient 
offices,  and  exifted  before  the  ftatute  of  the  1  Eliz.  and 
that  they  have  been  granted  in  the  ufual  manner,  and 
with  the  ancient  fee  ;  that  bifhop  Trelawney  by  inden*- 
ture  granted  this  office  to  the  plaintiff  his  eideft  fpn  for 
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life;  that  the  dean  and  chapter  confirmed  this  "grant; 
that  every  bifhop  fince  hath  paid  to  the  plaintiff  this  fee 
of  100 1  a  year,  and  that  the  defendant  paid  it  for  eleven 
years  after  he  came  to  the  bifhoprick  ;  and  that  this  ac- 
tion is  brought  for  five  years  accrued  fince :  But  the  jury- 
further  find,  that  thefe  feveral  offices,  at  the  time  of  ma- 
king the  faid  ftatute  were,  and  ever  fince  have  been,  and 
ftill  are,  offices  merely  nominal ;  and  that  no  duty,  fer- 
vice,  work  or  labour,  attendance  or  bufinefs,  ever  was  or 
i  s  done  in  refpect  of  thefe  offices,  as  the  defendant  hath  in 
his  plea  alledged. 

This  is  the  only  doubt  which  the  Jury  have  ;  and  upon 
this  fact  the  whole  queftion  depends. 

This  cafe  hath  been  argued  feveral  times ;  and  we  are 
all  of  the  opinion  which  I  {hall  now  give. 

At  common  lav/  the  bifhop,  with  the  confirmation  of 
the  dean  and  chapter,  might  exercife  every  act  of  owner- 
ship over  the  revenue  of  the  fee,  and  might  bind  his  fuc- . 
ceftbrs  in  the  fame  manner  as  every  tenant  in  fee  might 
bind  his  heirs.  The  ftatute  was  made  in  reftraint  of  this 
power.  But  patents  or  grants  of  offices,  with  the  fees  or 
the  privileges  annexed  to  them,  are  not  mentioned  there- 
in ;  nor  are  there  any  general  words  adapted  to  the  cafe  of 
offices..  And  yet  there  were  not  any  bifhopricks  in  the 
kingdom  at  that  time,  but  what  had  fome  ancient  offices 
annexed  to  them,  granted  by  the  bifliop.  |iad  the  le- 
giflature  meant  to  reftrain  the  regranting  of  thefe  offices, 
there  muft  have  been  a  fpecial  provifion  in  the  ftatute; 
and  as  the  general  reftraint  is  not  extended  to  offices,  there 
was  no  reafon  to  make  the  exception.  Their  continuing 
ancient  offices  was  no  injury  or  dilapidation  to  the  bi- 
ihoprick.  They  brought  no  new  charge  upon  the  fuc- 
ceffor ;  and  he  accepted  the  bifhoprick  charged  with  thefe 
offices  as  his  predeceflbr  had  done,  and  the  office  and  bi- 
fliop continued  fubject  to  the  fame  ancient  fee. 

The  act  hath  no  retrofpect.     It  was  made  on  the  23d 
of  January  in  the  1  Eiiz.    The  bifhop  of  Ely's  cafe,  H. 
10  Eliz.  (Ley's  Rep.  78.)  proves  that  the  ftatute  doth 
not  extend  to  the  grant  of  an  office;  when  an  annuity 
was  recovered  againft  the  fucceflbr,  upon  the  grant  of  the 
keeping  of  tfye  bifhop's  houfe  in  Holbourn,  with  the  fee 
1  of  3  1  '•  which  grant  was  made  after  the  beginning  of  the 
j  parliament,  to  which  the  act  hath  reference,  to  wit,  on 
the  20th  of  April  in  th,e  firft  of  Eliz.     Tnis  was  a  grant 
1  of  a  new  office  with  a  new  fee,  made  the  very  yea:  rhe 
<a&  took  place  3  and  yet  was  held  to  be  good\  as  not;  be- 
ing 
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ing  retrained  by  the  ftatute.  It  was  extraordinary,  if  it 
was  thought  that  the  office  of  taking  care  of  a  houfe  was 
neceflary  ;  it  was  alio  extraordinary,  to  hold  the  fee  of 
3  1  a  year  a  reafonable  fee,  which  confidering  the  value 
of  money  at  that  time  would  amount  to  30 1  a  year  now ; 
and  as  extraordinary  as  it  was  the  grant  of  an  office 
which  never  fubfifted  before  :  But  the  true  ground  was, 
the  court  did  not  think  the  grant  of  fuch  offices  within 
the  ftatute. 

T.  30  Eliz.  Bolton's  cafe  (cited  Ley  75.  10  Co.  60.) 
When  the  bifhop  of  Chefter,  after  the  faid  ftatutq,  grant- 
ed to  Bolton  an  annuity  of  five  marks  for  counfel  given 
and  to  be  given,  which  was  confirmed  by  the  dean  and 
chapter,  the  bimop  died,  and  Bolton  brought  a  writ  of 
annuity  againft  the  fucceflbr;  the  plaintiff  had  no  judg- 
ment ;  but  the  reafon  of  that  cafe  was  not  that  the  office 
was  within  the  ftatute,  but  that  it  was  no  office  at  all,  but 
a  voluntary  thing  to  make  election  of  one  man  to  be  his 
counfel,  and  that  the  grant  of  the  falary  was  an  alienation 
of  the;  revenue  of  the  bifhoprick. 

In  the  cafe  of  the  archbifhop  of  Canterbury,  43  Eliz. 
(cited  in  Ley  75.)  The  true  diftinction  is  taken  :  The 
archbifhop  granted  the  office  of  furveyor  with  the  ancient 
fee,  to  a  parker ;  and  further  he  granted  to  him  pafture 
for  two  horfes  in  a  park :  and  the  whole  grant  was  ad- 
judged void.  This  judgment  was  grounded  upon  the  new 
addition  made  to  the  antient  fee. 

The  ftatute  of  the  1  Ja.  c.  3.  extends  this  fame  reftraint 
to  the  king,  which  by  the  1  Eliz.  was  laid  upon  the  fub- 
jeel:.  Yet  the  legifiature  did  not  interpofe  then  in  this 
cafe  of  granting  ancient  offices  ;  and  therefore  we  may 
prefume  they  were  fatisfied  that  the  bifhop  mould  continue 
to  have  this  power. 

10  Co.  58.  The  bifhop  of  Salijburfs  cafe  came  next  in 
point  of  time. 

From  the  10  Eliz.  to  this  day,  no  grant  of  a  new  office 
fcy  a  bifhop  with  a  new  fee  has  been  held  good.  Such  a 
grant  is  within  the  1  Eliz.  by  conftruc~t.ion ;  for  it  is,  a 
colourable  alienation.  But  a  grant  of  an  ancient  office 
with  an  ancient  fee  is  not  within  that  ftatute,  but  remains 
at  common  law.  And  if  fuch  a  grant  is  not  within  the 
ftatute,  but  ftands  as  at  common  lav/  j  the  utility  or  ne- 
cefllty  of  the  office  cannot  be  material.  And  there" is  no 
cafe  fince  the  10  Eliz.  that  has  turned  upon  thefe  :  the 
only  queftions  have  been,  whether  the  grants  were.-  within 
the  ftatute.  4 

In 
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In  the  (aid  cafe  of  the  bifhop  of  Salifbury,  it  isnot  at- 
Jedged  in  the  pleadings,  that  the  office  was  neceflary.  The 
fifth  refolution  in  this  cafe  (ro  Co.  62.)  is  very  material: 
Kefolved,  that  the  grant  of  an  ancient  office  to  one  with 
an  ancient  fee,  by  a  bifliop,  fhall  not  bind  his  fucceflbf, 
unlefs  confirmed  by  the  dean  and  chapter  j  for  fuch  grants 
are  not  retrained  by  the  ftatute  of  the  1  Eliz.  and  there- 
fore remain  as  at  the  common  law,  and  by  confequence 
ought  to  be  confirmed  by  the  dean  and  chapter. 

If  fuch  grants  remain  as  at  the'  common  law,  the  ne- 
ceffity  of  the  office  cannot  be  material. 

In  the  cafe  of  the  bifliop  of  Chichejler  and  Freedland, 
1  Car.  (Cro.  Car.  47.)  There  were  no  allegations  in  the 
pleadings,  whether  the  offices  were  neceflary  or  not. 

In  the  cafe  of  Young  and  Fowler,  14  Car.  (Cro.  Car. 
557.)  Upon  a  fpecial  Verdict,  the  jury  do  not  find  that 
the  office  (of  regifter)  was  a  neceflary  office;  The  queftion 
turned  upon  the  grant  in  reverfion, 

Thus  flood  the  conflxu&ion,  upon  the  reafon,  the 
words,  and  the  practice  of  making  thefe  grants,  until  the 
14  Car. 

But  befides  the  real  ground  Upon  which  the  cafe  in 
10  Co.  60.  was  determined ;  the  counfel  ex  abundant!  la- 
boured to  prove  that  the  office  was  neceflary :  but  the  ar- 
guments are  fo  confufed  and  inconfiftent,  that  it  is  diffi- 
cult to  underftand  them. 

In  real  truth,  few  of  thefe  offices  (except  judicial  ones) 
are  ufeful  or  neceflary  in  any  refpe£t.  None  of  them 
can  be  granted  in  reverfion,  unlefs  they  exifted  before 
the  1  Eliz.  and  then  they  remain  as  at  common  law ; 
and  however  unneceflary  they  were,  will  bind  the  fuc- 
seeflbr. 

The  cafe  of  Ridley  and  Pownal,  27  Car.  2.  (2  Lev, 
136.)  is  the  firft  cafe  wherein  it  appeared  to  the  court 
judicially,  that  the  office  was  neceflary.  But  my  lord 
Jlale,  who  underftood  what  he  read,  and  clearly  diftin- 
guifhed,  inade  no  diftia&ion  upon  the  neceffity  of  the 
office. 

In  the  cafe  of  Jones  and  Beau ;  4  Mod.  16.  The  iflue 
out  of  chancery  was,  whether  the  office  had  been  granted 
to  two,  before  the  ftatute  of  the  j  Eliz,  but  there  is  not 
a  word  whether  neceflary  or  not. 

The  prefent  office  is  found  never  to  have  been  more 
■ufeful  than  at  prefent ;  2nd  yet  the  predeceflbrs  of  the 
fcjjhop  have  thought  the  grants  of  it  valid,  and  have  grant- 
ed 
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cd  it  to  fome  of  the  greateft  men  in  the  kingdom^  *  who 
accepted  it  as  valid  ;  and  the  fucceding  bifhops  acquiefced, 
until  the  prefent  bifhop  conceived  a  doubt  thereupon. 

Upon  the  whole,  we  are  unanimoufly  of  opinion  ;  Firft, 
this  being  an  ancient  office,  which  exifted  before  the  fta- 
tute,  that  it  is  not  within  it.  And,  Secondly,  that  the 
utility  or  neceflity  of  the  office  are  not  material*  And 
this  opinion  we  think  agreeable  to  every  judicial  determi- 
nation fmce  the  making  of  the  faid  ftatute. 

Whereupon  the  old  aceuflomed  yearly  rent  or  more  Jhall  be  n- 
ferved]  It  was  held  by  Hale  chief  juftice,  that  the  ac- 
feuftomed  rent  mentioned  in  this  ftatute  and  in  the  fol- 
lowing ftatute  of  the  13  El.  ought  to  be  understood  of  the 
rent  referved  upon  the  laft  leafe,  and  not  upon  the  firft  i 
for  that  rent  having  been  altered  fmce,  cannot  be  called 
the  accuftomed  rent.     Gibf.  736.  4 

Rent]  For  this  reafon,  a  grant  of  the  next  avoidance  of 
a  benefice,,  is  void  againft  the  fuccefior;  becaufe  it  is  one 
of  thofe  things  which  are  incorporeal,  and  lie  in  grant 
only,  and  fuch  an  intereft,  out  of  which  a  rent  cannot 
be  referved.     Gibf.  736. 

Shall  be  utterly  void]  Forafmuch  as  this  and  the  faid  fta- 
tute of  the  13  El.  make  all  fuch  leafes  other  than  for  the 
term  of  twenty  one  years  or  three  lives  to  be  utterly  void  ; 
therefore,  generally  fpeaking,  at  this  day,  no  ecclefiafti- 
cal  or  collegiate  perfon,  or  corporation,  can  aliene  any  of 
their  manors  lands  or  tenements,  by  any  ways  or  means 
whatfoever  ;  for  tho'  before  thefe  ftatutes  they  might  have 
aliened,  yet  by  the  faid  ftatutes  they  are  now  reftrained. 
Watf.  c.  42. 

However  by  the  14  EL  c.  11.  (hereafter  following)  z\\ 
but  bifhops,  that  is,  all  thofe  who  are  reftrained  by  the 
13  El.  c.  io^  have  fome  liberty  given  them  as  to  aliena- 
ting of  houfes  mentioned  irf  the  faid  ftatute  of  the  14  Eh 
But  this  feems  to  be  reftrained  to  fuch  houfes  only,  as  by 
the  faid  ftatute  may  be  let  for  forty  years,  namely,  to 
houfes  in  cities  boroughs  or  market  towns.     Watf.  c.  42. 

But  by  the  1  G.  ft.  2.  c.  10.  in  cafe  of  lands  or  other 

*  Sir  Johns  grant  was,  to  hold  in  as  ample  manner,  as  Richard 
earl  of  Portland,  Thomas  Cary,  George  duke  of  Buckingham* 
Gharles  earl  of  Nottingham,  Thomas  duke  of  Norfolk,  Philip 
earl  of  Pembroke  and  Montgomery,  James  duke  of  Omond,  or 
Henry  earl  of  Clarendon  had  hold  en.     Burrow .  225. 

eftates 
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eftates  purchased  for  the  augmentation  of  fmall  livings  by 
the  governors  of  queen  Anne's  bounty,  exchanges  may  be 
thereof  made  by  the  concurrence  of  the  governors,  in- 
cumbent, patron  and  ordinary;  for  any  other  eftate  in 
lands  or  tithes,  of  equal  or  greater  value.    /  13. 

And  it  is  fard,  that  if  a  parifh  be  upon  the  defign  of 
incloiing,  and  a  parfon  hath  tithes  in  kind,  and  common 
for  beafts  in  the  fields,  a  decree  may  be  had  in  chancery, 
that  he  fhall  take  a  quantity  of  ground  in  lieu  thereof. 
tVatf.  c.  42. 

However,  an  a<5l  of  parliament  will  do  this  ;  and  this 
js  the  ufual  way;  namely,  in  the  fpecial  adls  for  the 
dividing  and  inclofing  of  heaths,  waftes,  commons,  com- 
mon fields,  and  the  like,  to  infert  a  claufe  for  a  recom- 
pence  to  be  given  to  the  incumbent  for  his  right  of 
common,  or  tithes,  or  otherwife  as  the  cafe  fhall  be. 

Shall  be  utterly  void  and  of  none  effe£f\  Yet  they  are  good 
againft  the  leffbr,  if  it  be  a  fole  corporation;  or  fo  long 
as  the  dean  or  other  head  of  the  corporation  remaineth,- 
if  it  be  a  corporation  aggregate  of  many:  for  the  ftatute 
was  made  in  benefit  of  the  fucceflbr.     1  Injl.  45. 

To  all  intents  conjlruttions  and  purpofes]  Neverthelefs,  the 
acceptance  of  rent  by  the  fucceflbr,  may  affirm  a  leafe 
(otherwife  voidable)  for  his  own  time.     Gibf.  745. 

It  is  indeed  regularly  true,  that  where  the  fucceflbr 
accepts  a  rent  after  the  death  of  the  predeceflbr  upon  a 
void  leafe  made  by  the  predeceflbr,  that  mch  acceptance 
wilt  not  affirm  the  leafe ;  but  this  rule  muft  be  underftood 
of  fuch  a  leafe  as  is  void  ipfo  fa£lo,  without  entry  or  any 
other  ceremony  ;  and  therefore  if  a  parfon  vicar  or  prebend 
make  a  leafe  not  warrantable  by  the  ftatutes,  for  twenty 
one  years,  rendring  of  rent,  and  dies,  here  no  accep- 
tance of  rent  by  the  fucceflbr  will  affirm  this  leafe,  be- 
caufe  the  fame  was  void  without  entry  or  other  ceremo- 
ny :  But  if  a  parfon  vicar  or  prebend  make  a  leafe  not 
warrantable  within  the  before  mentioned  ftatutes,  for  life 
or  lives,  referving  rent,  and  dies,  and  the  fucceflbr  before 
entry  accept  the  Rent ;  this  leafe  fhall  bind  him  for  the 
time.,  for  this  being  an  eftate  of  freehold  could  not  be 
void  before  entry.     Degge  p.  1,   e.  10. 

But  if  a  bifhop,  which  hath  the  inheritance  in  fee  Am- 
ple in  him,  make  a  leafe  for  lives  or  yea:s  not  warranted 
by  the  faid  ftatutes,  not  being  abfolutely  void  by  his  death, 
but  only  voidable  by  the  entry  of  the  fucceflbr ;  if  the 
fucceffor  accept  the  rent  before  entry,,  be  it  for  lives  .of 
years,  he  affirms  the  leafe  for  his  life.     Id* 

But 
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But  whercfoevcr  the  acceptance  of  rent  binds,  whctjjef 
a  fole  or  aggregate  corporation,  it  mult,  in  order  to  fuch 
binding,  appear  to  be  their  own  aft  j  and  therefore  in 
fuch  cafe,  if  the  bailiff  of  a  bifhop  accepts  the  rentj  with- 
out order,  this  binds  not  the  bifhop.  But  if  he  acquaints 
the  bifhop  that  feveral  rents  are  in  arrear,  and  has  an  order 
from  him  to  receive  them,  and  receives  (among  others) 
the  rent  of  a  voidable  leafe,  and  pays  all  the  rents  to  the 
bifhop,  without  giving  him  notice  of  the  faid  voidable 
leafe,  this  hath  been  judged  fuch  an  acceptance. as  affirms 
a  leafe;  becaufe  the  bifhop  of  himfelf  ought  to  take  no- 
tice,  what  leafes  were  made  by  his   predeceiTor.     Gibf. 

745- 

In  like  manner,  with  regard  to  a  corporation  aggregate; 
where  the  mafter  of  a  college  accepted  rent,  having  no 
exprefs  authority  from  the  corporation  to  accept  it ;  it  was 
adjudged,  that  this  did  not  affirm  a  voidable  leafe,  during 
the  continuance  of  fuch  mafter  ;  becaufe  the  aft  of  the 
head  fingly,  cannot  dev'eft  the  members  of  their  right. 
Gibf.  746. 

"But  no  acceptance  of  rent  by  the  fucceflbr  availeth  (as 
hath  been  faid)  where  the  leafe  is  abfolutely  and  ab  initio 
void  ;  as,  in  a  leafe  of  tithes,  and  of  other  things  not 
manurable,  for  lives  ;  out  of  which  no  rent  (however  re- 
ferved)  is  recoverable.     Gibf.  746. 

And  in  what  cafes  a  voidable  leafe  may  be  affirmed  by 
tiie  acceptance  of  rent ;  in  the  fame  it  may  be  affirmed  by 
diftraining,  or  bringing  an  affife  for  rent,  after  the  death 
of  the  predecefTor  ;  and  alfo  by  bringing  an  aftion  of 
wafie  againft  the  leflee.  Gibf.  -j\b. 
Leafes  of  other  4.  By  the  13  El.  c.  io.  All  leafes  gifts  grants  feoffments 
corporations,      conveyances  or  ejiates,  to  be  made  had  done  or  fuffered,  by  any 

and  ag-       maAir  and  fellows  of  any  college,   dean  and  chapter  of  any 
gregate,  by  the     -  y  J  .     J        J  *  »  r I        . 

difabling  ftatute  cathedral  or  collegiate  courcb,  majter  or  guardian  of  any  hoj~ 
of  the  13  El.  pital,  parfon,  vicar,  or  any  other  having  any  fpiritual  or  ec~ 
tutes?  £r  *"  ilejiajlical  living,  of  any  houfes  lands  tithes  tenements  or  other 
hereditaments,  being  any  parcel  of  the  poffcffions  of  any  fash 
college,  cathedral  church,  chapel,  hofpital,  parfonage,  vica- 
rage, or  other  fpiritual  promotion,  or  any  ways  apperiaming 
cr  belonging  to  the  fame  ;  to  any  perfon  or  perfans,  bodies 
politick  and  corporate,  (other  than  for  the  term  of  one  and 
twenty  years,  or  three  liroes,  from  the  time  as  any  fuch  leafe  or 
grant  fhall  be  made  or  granted,  whereupon  the  accu/iomed  yearly 
rent  or  more  (hall  be  referred  and  payable  yearly  during  the 
faid  term  \)  Jhall  be  utterly  void  and  of  none  effeel  to  all  intents 
ccnflri<3\nns  and  purpofes.     f.  3. 

Vrovididy; 
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Provided, '  that  this  Jball  not  be  conftrued  to  make  good  any 
leafe  or  other  grant  to  be  made  by  any  fuch  college  or  collegiate 
church  within  either  of  ihe  univerfities  of  Oxford  or  Cambridge •, 
or  elfewhere  within  the  realm  of  England,  for  more  yedrs 
than  are  limited  by  the  private  Jlatutes  of  the  fame  college* 

f.  4. 

And  by  the  18  El.  c.  11.  it  is  enacted  as  follows: 
'Whereas  fince  the  making  of  the  faid  flatute  of  the  13  El.  c. 
10.  divers  of  the  faid  ecclefiaflical  and  fpiritual  perfons  and 
ethers  having  fpiritual  or  ecclefiaflical  livings,  have  made  leafs 
far  twenty  one  years  or  three  lives  long  before  the  expiration  of 
the  former  years,  contrary  to  the  true  meaning  and  intent  of  the 
faid  fla t-.it e ;  it  is  enacled,  that  all  leafe s  to  be  made  by  any 
of  the  faid  ecclefiaflical  fpiritual  or  collegiate  perfons  or  others^ 
of  any  their  faid  ecclefiaflical  fpiritual  or  collegiate  lands  te- 
nements or  hereditaments,  whereof  any  former  leafe  for  years 
is  in  being,  not  to  be  expired  furrendred  or  ended  within  three 
years  next  after  the  making  of  any  fucJj  new  leafe,  Jhall  be  void 
fruflrate  and  of  none  effecl.     f.  2. 

The  faid  acl  of  the  13  EL  not  to  extend  to  any  leafe  to  be 
made  of  the  manor  of  .Fifield  in  the  county  of  Berks,  by  St 
John's  college  in  Oxford,  to  the  heirs  male  of  Sir  Thomas 
White  founder  of  the  faid  college,     f.  5,  6. 

All  leafes,  gifts,  grants,  &c]  Corporations  aggregate 
might  always  let  long  leafes  without  any  confirmation  ; 
and  fo  might  fole  corporations,  with  confirmation,  until 
this  act  was  made ;  none  but  bifhops  being  reftrained  by 
the  1  El.  c.  19.  But  by  this  ftatute,  all  other  corpora- 
tions, fole  and  aggregate,  are  put  under  the  fame  re- 
ftraints  that  bifhops  were  ;  and  the  two  acts  being  of  the 
fame  tenor  and  form,  what  hath  been  obferved  upon  the 
former  acl:  will  help  towards  the  right  underftanding  of 
feveral  claufes  in  this  act  alfo. 

By  any  Mafler  and  fellows  of  any  college,  dean  and  chapter 
of  any  cathedral  or  collegiate  church']  That  is  to  fay,  by  the 
major  part  of  fuch  body  corporate  :  In  regard  whereunto, 
it  is  thus  enacted  by  the  33  H.  8.  c.  27.  viz.  Albeit  that 
by  the  common  law  ail  aflents  elections  grants  and  leafes, 
had  made  and  granted,  by  the  dean  warden  provoft  mafter 
prefident  or  other  governor  of  any  cathedral-church  hof- 
pital  college  or  other  corporation,  with  the  afient  of  the 
major  part  of  thlir  chapter  fellows  or  brethren  of  fuch  -, 
corporation,  be  as  effectual  as  if  the  refidue  of  the  whole 
number  had  aflented  ;  yet  neverthelefs  divers  founders  of 
fuch  corporations  have  amongit  other  their  local  ftatufes 

€itablifhed, 
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eftablifhed,  that  if  any  one  of  fuch  corporation  fhould  deny 
any  fuch  grant,  that  then  no  fuch  leafe  election  or  grant 
fhould  be  made,  and  for  performance  of  the  fame  every  per- 
ibn  having  power  of  aflent  hath  been  wont  to  be  fworn  ; 
for  remedy  thereof,  it  is  enacted,  that  all  and  every  pecu- 
liar act  order  rule  and  ftatute  made  by  any  fuch  founder, 
whereby  the  grant  leafe  gift  or  election  of  the  governor  or 
ruler,  with  the  aflent  of  the  more  part  of  fuch  corporation, 
fhould  be  in  any  wife  hindred  by  any  one  or  more  being 
the  lefler  number  (contrary  to  the  courfe  of  the  common 
law),  fhall  be  void ;  and  none  (hall  be  compelled  to  take 
an  oath  for  the  obferving  of  any  fuch  order  rule  or  ftatute, 
on  pain  of  every  perfon  giving  fuch  oath  to  forfeit  5  1. 
half  to  the  king,  and  half  to  him  that  {hall  fue  in  any  of 
the  king's  courts  of  record. 

But  fuch  major  part  are  to  attend  in  perfon,  and  to  be 
prefent  together  at  the  executing  of  fuch  act :  Thus  in  the 
cafe  of  the  dean  and  chapter  of  Femes  in  Ireland,  which 
was,  concerning  the  confirmation  of  a  leafe  made  by  the 
bifhop  ;  it  was  adjudged,  that  the  confirmation  was  ill, 
becaufe  the  dean  was  not  only  not  prefent,  but  acted  by 
a  proctor  who  was  a  Jlranger  to  the  chapter,  and  not  of 
the  body.  Agreeable  to  which  are  the  rules  of  the  civil 
law,  that  he  fhall  make  no  deputation  in  fuch  a  cafe  but 
to  one  of  the  chapter  only. 

And  in  the  fame  cafe  it  was  faid  further,  upon  the 
authority  of  the  year  books,  that  neither  would  this,  nor 
any  other  act  that  had  charged  the  revenues  of  the  church, 
have  been  good,  tho'  the  dean  had  done  it  by  one  of  the 
chapter  as  his  commijfary  \  for  (as  is  there  alledged)  tho' 
the  dean  may  have  his  prefident  or  commiflary  to  execute 
his  fpiritual  jurifdiction,  yet  fuch  commiflary  cannot 
charge  the  pofleffions  of  the  church.  And  therefore  be- 
sides the  authority  of  the  prefident,  fub-dean,  or  the  like, 
for  the  exercife  of  the  decanal  office ;  a  diftindt  proxy  to 
one  or  more  members  of  the  chapter,  who  may  re- 
prefent  him  in  the  paffing  of  grants,  confirmations,  and 
other  chapter  acts,  is  neceflary  to  make  them  good  and 
valid  in  law. 

And  their  afTent  muft  be  given  by  each  member  fingly; 
and  not  in  a  confufed,  and  uncertain  manner  ;  and  this 
muft  be,  when  they  are  capitularly  aflembled  in  one  cer- 
tain place ;  and  not  a  confent  given  by  the  members,  in 
feveral  places,  and  at  feveral  times  ;  Which  was  the  cafe 
of  the  laft  cited  act  of  the  dean  and  chapter  of  Femes. 
The  chapter  confifted  of  ten  perfons,  and  only  three  were 
a  prefent 
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prefent  (together  with  the  dean's  proctor),  when  the  chap- 
ter feal  was  fixed  to  the  confirmation  ;  afterwards  three 
others  of  the  prebendaries  fubfcribed  it :  And  this  was  ad- 
judged ill,  as  being  the  act  of  particular  perfons  only,  and 
not  of  the  corporation,  by  reafon  they  were  not  affembled 
in  one  place,  and  in  a  capitulal  manner,  that  is,  the  act 
was  not  done  Jzmul  et  feme!,  at  the  fame  time  and  place,  as 
the  law  requires. 

But  it  was  there  agreed  and  acknowledged,  that  in  cafe 
the  dean  and  chapter  be  capitularly  affembled  in  any  place, 
their  acts  flxall  be  good,  tho'  fuch  affembly  is  not  held  in 
the  chapter  houfe ;  and  the  act  of  the  dean  and  major  part 
of  the  chapter,  fo  affembled,  is  properly  the  act  of  the 
corporation,  altho'  the  reft  do  not  agree,  or  be  abfent 
thro'  their  own  default.     Gibf.  744.     Dav.  42. 

Majler  and  fellows  of  any  college]  This  includes  all  col- 
leges, by  what  name' foever  incorporated,  and  of  what 
nature  foever  the  foundations  be,  ecclefiaftical,  temporal, 
or  mixed;  the  ftatute  being  conftrued  moft  largely  and 
beneficially,  againft  long  and  unreafonable  leafes.  11  Co. 
76. 

Dean  and  chapter  of  any  cathedral  or  collegiate  church]  For 
the  fame  reafon,  tho'  it  is  laid  dean  and  chapter,  it  ex- 
tendeth  to  chapters  where  there  are  no  deans.    Gibf.  736. 

Majler  or  guardian  of  any  hofpital]  In  like  manner,  this 
[hall  extend  to  all  manner  of  hofpitals,  be  the  hofpital  in- 
:orporated  by  any  other  name  ;  or  be  it  a  fole  corporation, 
or  corporation  aggregate.      1 1  Co.  76. 

Or  any  other  having  any  fpi ritual  or  ecclefaftical  living] 
That  this  is  a  general  law,  as  it  concerns  all  the  clergy, 
aath  been  often  declared  and  adjudged,  tho'  at  firft  much 
loubted.  But  it  was  always  agreed,  notwithstanding  this 
reneral  claufe,  that  bifhops  were  not  included  ;  becaufe 
:he  ftatute  begins  with  an  order  inferior  to  them.     Gibf 

772. 

Of  any  houfes]  But  by  the  14  El.  c.  11.  This  fhall  not 
:xtend  to  any  grant  affurance  or  leafe  of  any  houfes  be- 
onging  to  any  perfons'  or  bodies  politick  or  corporate 
forefaid,  nor  to  any  grounds  to  fuch  houfes  appertaining, 
vhich  houfes  be  fituate  in  any  city  borough  town-corporate 
<r  market-town  or  the  fuburbs  of  any  of  them  ;  but  that 
11  fuqh  houfes  and  grounds  may  be  granted  demifed  and 
iffured,  as  by  the  laws  of  this  realm,  and  the  feveral  Ha- 
lites of  the  faid  colleges  cathedral-churches  and  hofpitals, 
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they  lawfully  might  have  been  before  the  making  of  the 
ftatute  of  the  1 3  El.  or  lawfully  might  be  if  the  faid  ftatutc 
were  not ;  fo  alway  that  fuch  houfe  be  not  the  capital  or 
dwelling  houfe  ufed  for  the  habitation  of  the  perfons  above- 
faid,  nor  have  ground  to  the  fame  belonging  above  the 
quantity  of  ten  acres.  Provided,  that  no  leafo  of  any  fuch 
houfes  fhall  be  permitted  to  be  made  by  force  of  this  act 
in  reverfion,  nor  without  referving  the  accuftomed  yearly 
rent  at  the  leaft,  nor  without  charging  the  lefTee  with  the 
reparation,  nor  for  longer  term  than  forty  years  at  the 
moit  ;  nor  any  houfes  fhall  be  permitted  to  be  aliened, 
unlefs  that  in  recompence  thereof  there  fhall  be  good  law- 
ful and  fumcient  aifurance  made  in  fee  ample  abfolutely 
to  fuch  colleges  houfes  bodies  politick  or  corporate  and 
their  fucceflbrs,  of  lands  of  as  good  value,  and  of  as  great 
yearly  value  at  the  leaft,  as  fo  fhall  be  aliened ;  any  fta- 
tute  to  the  contrary  notwithstanding,    f  17,   19. 

But  this  ftatute  alfo,  referring  only  to  fuch  perfons  or 
bodies  corporate  as  were  fpecified  in  the  Jlatute  of  the  1 3  El. 
doth  not  extend  unto  bifhops,  but  the  1  EL  remaineth 
as  it  did  ;  and  bifhops  have  no  power  to  let  houfes,  other- 
wife  than  according  to  the  faid  ftatute  of  the  1  El.  nor 
may  they  make  exchanges,  for  any  recompence  or 
confideration.  But  altho'  the  bifhops  are  not  included, 
yet  this  is  a  general  law,  as  extending  to  all  the  other 
clergy.     Gibf.  738. 

And  by  the  exprefs  words  of  the  act,  no  leafe  of  any 
fuch  houfes  fhall  be  made  in  reverfion  :  For  which  reafon, 
when  the  dean  and  chapter  of  St  Paul's  made  a  leafe  of  a 
houfe  for  forty  years,  which  houfe  was  then  in  leafe  for 
ten  years  to  come  to  a  ftranger ;  it  was  adjudged,  without 
argument,  not  to  be  a  good  leafe,  becaufe  in  reverfion  : 
but  otherwife,  if  both  leafes  had  been  to  the  fame  perfon  ; 
becaufe  the  acceptance  of  the  fecond  leafe  by  the  leflee 
would  have  made  the  firft  leafe  void.  Gibf  739.  Cro. 
Eh  564. 

Other  than  for  the  term  of  one  and  twenty  years  or  three 
lives'}  Altho'  ecclefiaftical  corporations  aggregate  are  not 
within  the  ftatute  of  the  32  H.  8.  yet  is  that  ftatute  (as 
hath  been  faid)  a  pattern  for  leafes  by  them  made,  in 
many  things  which  are  not  here  fpecified.  And  as  to 
leafes  made  by  fole  corporations^  according  to  this  ftatute  ; 
they  are  not  good  without  confirmation,  unlefs  they  be 
alfo  made  according  to  the  limitations  of  the  faid  ftatute 
of  the  32  H.  8.     Gibf  736. 

Shall- 
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Shall  be  utterly  void  and  of  none  ejfett]  If  a  corporation 
aggregate  makes  a  leafe  not  warranted  by  this  ftatute,  fuch 
leafe  is  void  agairift  themfelves  ;  but  neverthelefs  if  a  fole 
corporation  rriaketh  fuch  leafe,  it  {hall  bind  himfelf,  tho' 
it  be  void  againft  his  fucceflbr.     Gibf.  737. 

.  Divers  of  the  faid  ecclefiajlical  and  fpiritual  perfons  and 
others']  Which  words  of  the  ftatute  of  the  1 8  EL  c,  11. 
referring  alfo  to  the  fame  perfons  or  bodies  corporate  which 
were  particularly  enumerated  in  the  faid  ftatute  of  the  13 
El.  c.  10.  it  is  plain,  that  this  ftatute  likewife  extendeth 
not  to  bifhops,  but  they  ftill  remain,  as  they  ftood  at  firft, 
upon  the  ftatute  of  the  1  EL  c.  19.  Therefore  if  a  bifhop 
makes  a  leafe  for  twenty  one  years,  and  more  than  three 
of  thofe  years  are  unexpired  (for  the  number  of  years  to 
come  in  fuch  cafe  is  not  material,  this  ftatute  of  the  18 
EL  not  extending  to  bifhops),  yet  this  concurrent  leafe  is 
good ;  but  then  it  muft  be  confirmed  by  the  dean  and 
chapter,  becaufe  it  is  not  warranted  by  the  ftatute  of  the 
32  H.  8.  Alio  deans  (in  their  fole  capacity),  prebenda- 
ries, heads  of  colleges,  matters  of  hofpitals,  and  the  like, 
may  make  concurrent  leafes  as  bifhops  may,  with  confir- 
mation :  but  they  muft  by  this  ftatute  be  within  three 
years  of  the  determination  of  the  former  term  by  expi- 
ration furrender  or  otherwife  :  fo  that  in  this  point  the 
bifhop  hath  the  advantage*  Wood  b.  2.  c.  3.  Degge  p.  1. 
c.  10. 

But  in  all  cafes  where  concurrent  leafes  are  made,  the 
new  leafe,  altho'  it  may  be  made  a  die  canfefiionis,  is  not  to 
take  effect  in  intereft  till  the  old  leafe  be  expired  furren- 
dred  or  ended,  that  is,  the  new  leffee  cannot  enjoy  the 
land  till  fuch  time  ;  for  the  new  leafe  doth  commence 
prefently  by  eftoppel  only,  not  in  intereft ;  yet  it  feems 
that  the  rent  is  due  from  the  firft  commencement  of  the 
leafe,  fo  that  the  bifhop  or  other  being  leftbr  is  irttitled  to 
two  rents,  and  may  bring  an  action  of  debt  to  recover  the 
rent  referved  upon  the  fecond  leafe,  during  the  continu- 
ance of  the  former ;  for  the  rent  muft  be  referved  and 
made  payable  during  the  term,  and  not  from  the  determi- 
nation of  the  form:  leafe,  elfe  fuch  concurrent  leafes  will 
be  void,  as  contrary  to  the  ftatute.     Waif.  c.  42. 

But  where  the  fecond  leafe  is  made  to  the  fame  perfon 
to  whom  the  former  leafe  was  made,  and  not  to  a  ftran- 
ger ;  it  fedmeth  that  the  former  leafe  is  wholly  va- 
cated by  the  fame  perfon  accepting  the  concurrent  leafe. 
Watf  c.  44.     Cro.  EL  564,     Gibf.  739. 

Z  2  q.  Bv 
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Bonds  and  ju^g-      5.  By  the   14  El.  c.  ii.     lVl)creas  fundry  per/am  have 
mcnts  to  defraud  (luyaudcd  fa  trm  ineanin?  of  the  aforefaid  ftatute  of  the  I  3  El. 

the  laid  ltatutes.     J  ■->   J  J       J    .     '  JO 

c.  20.  £y  bonds  #»#  covenants  of  /u/fertng  other  pcrjons  to  en- 
joy ccclcfiaflical  livings,  for  that  fuch  bonds  and  covenants  are 
not  in  law  taken  to  be  leafes,  alt  ho'  indeed  they  amount  to  as 
much  ;  it  is  cnatled,  that  all  bonds  contracts  promises  and  co- 
venants, for  fuffering  any  perfon  to  enjoy  any  benefice  or  ecclefi- 
ajlical  promotion  with  cure  or  to  take  any  profits  or  fruits 
thereof  other  than  fuch  bonds  and  covenants  as  Jlmll  be  made 
for  a/fur  ance  of  any  leafs  heretofore  made,  /hall  be  to  all  intents 
and  purpofes  adjudged  of  fuch  force  and  validity,  and  not  other- 
wife,  as  leafes  by  the  Jame  perfons  made  of  fuch  benefices  and 
ecclefiajlical promotions  with  cure.     f.  15. 

And  by  the  43  El.  c.  9.  All  judgments  to  be  had  for* 
the  intent  to  have  or  enjoy  any  leafe  contrary  to  the  Jlatute  of 
the  13  El.  c.  20.  or  any  other  Jlatute  explaining  or  altering 
the  fame,  /hall  be  deemed  void  in  fuch  fort  as  bonds  and  cove- 
nants are  appointed  to  be  void,  which  are  made  for  that  pur- 
pofe.     f.  8. 

Upon  which  two  flatutes  the  rule  is  this  :  Where 
leafes  are  made  void  by  the  13  El.  c.  20.  there  all  bonds 
covenants  and  judgments  for  the  enjoying  fuch  leafes,  are 
made  void  by  thefe  flatutes  3  But  if  the  leafes  be  void  at 
the  common  law,  as  by  death  refignation  or  deprivation, 
and  not  by  the  ftatute  of  the  13  EL  c.  20.  their  bonds 
and  covenants  for  the  enjoying  of  fuch  leafes  are  not  made 
void  by  either  of  thefe  flatutes. 

Where  the  covenant  Was,  that  the  lefTee  fhould  enjoy 
a  rectory  for  three  years,  without  expulfion,  or  any  thing 
done  or  to  be  done  by  the  lefTor  ;  which  lefTor  omits  to  read 
the  articles,  and  fo  is  ipfo  fa&o  deprived,  and  the  leafe 
void  ;  in  fuch  cafe,  the  obligation  is  not  forfeited,  becaufe 
this  happeneth  not  by  any  acl  of  the  lefTor,  but  by  non- 
feafance,  and  fo  not  within  the  covenant :  But  otherwife 
it  would  have  been,  if  the  lefTor  had  covenanted,  not  to 
omit  the  doing  of  any  thing.     Gibf.  740. 

And  by  the  18  El.  c.  11.  it  is  enaited,  that  every  bond 
and  covenant  for  renewing  or  making  of  any  leafe  or  leafes 
contrary  to  the  true  intent  of  the  f aid  acl  of  the .18  El.  c.  1 1* 
or  of  the  acl   of  the   13  El.    c.   10.  /hall  he  utterly  void, 

T.  14  Jac.  Rudge  and  Thomas.  A  parfon  covenanted 
with  another,  that  he  fhould  have  his  tithes  for  thirteen 
years ;  afterwards  he  refigned,  and  another  parfon  was 
inducted  ;  the  lefTee  brought  an  action  of  covenant  againft 
the  lefTor,  and  the  defendant  pleaded  this  ftatute  of  the  1 8 

El, 


Eh  c.  11.  in  bar:  But  Coke,  Doderidge,  and  Haughton 
agreed,  that  the  covenant  was  not  made  void  by  this  .fta- 
tute ;  which  was  onlv  intended  to  void  bonds  and  cove- 
nants contrary  to  the  ftatute  of  the  13  El.  but  doth  not 
extend  to  bonds  and  covenants  made  for  the  enjoy- 
ment of  leafes  which  become  void  by  the  common  law, 
as  leafes  do  by  refignation,  or  the  like.  3  Bulji.  202. 
Gibf  737. 

But  when  a  dean  and  canons  made  bonds  among 
themfelves,  to  afcertain  to  each  other  the  benefit  of  par- 
ticular leafes,  and  the  whole  body  engaged,  under  fuch 
and  fuch  forfeitures,  to  make  the  leafes  refpeciively  as 
there  mould  be  occafion  ;  fuch  bonds  were  declared  to 
be  void,  by  this  ftatute.  And  fo  it  was,  where  the  dean 
and  chapter  obliged  themfelves  to  make  to  one  a  leafe  of 
lands,  which  were  then  in  leafe  to  another  for  fifteen 
years  to  come ;  the  covenant  was  declared  void,  upon 
this  ftatute.     Gibf.  738. 

6.  For  the  better  maintenance  of  learning,  and  the  relief  of  'pother  regula- 
fcholars  in  the  univerfities  of  Cambridge  and  Oxford,  and  the  tions  as  to  col- 
colleges  of  Winchefter  and  Eaton  ;  no  majler  provojl  prefi- lege  leafes* 
dent  warden  dean  governor  reftor  or  chief  ruler  of  any  college 
cathedral  church  hall  or  houfe  of  learning  in  any  of  the  univer* 
Jiiies  afdrefaid,  nor  any  provojl  warden  or  other  head  officer  of 
the  f aid  colleges  of  Winchefter  or  Eaton,  nor  the  corporation 
of  any  of  the  fame  by  what  title  Jlyle  or  name  foever  they  Jhall 
be  called, .  /hall  make  any  leafe  for  life  lives  or  years  of  any 
farm  or  any  their  lands  tenements  or  other  hereditaments,  to  the 
which  any  tithes  arable  land  meadow  or  pajlure  doth  or  Jhall 
appertain  ;    except  that  one  third  part  at  the  leajh  of  the  old 
rent  be  referved  and  paid  in  corn,  for  the  f aid  colleges  cathedral 
church  halls  and  houfes  ;   that  is  to  fay,  in  good  wheat  after  6  s-A 
8  d.  a  quarter  or  under,  and  good  malt  of  $jh.  the  quarter  or 
under ,   to  be  delivered  yearly  upon   days  prefixed,  at  the  faid 
colleges  cathedral-church  halls   and  houfes:    and  for    defaidt 
thereof,  to  pay  to  the  faid  colleges  cathedral-church  halls  or  houfes- 
in  ready  money  at  the  eleclion  of  the  faid  lejfees  their  executors 
adminijlrators  and  affigns  after  the  rate  of  the  bejl  wheat  and 
malt  in  the  market  of  Cambridge,  for  the  rents  that  are  to  be 
paid  to  the  ufe  of  the  houfe  of  houfes  there  ;    and  in  the  ?narket 
of  Oxford,  for  the  rents  that  are  to  be  paid  to  the  .ufe  of  the 
houfe  or  houjes  there  ;    and  in  the  market  of  Winchefter,  for 
the  rents  that  are  to  be  paid  to  .the  ufe  of  the.  houfe  or  houfes 
there  ;    and  in  the  market  at  Wind  for,  for  the  rents  that  are 
to  be  paid  to  the  ufe  of  the  houfe  or  houfes  at.  Eaton >  —  is  or 
Jhall  be  fold  at  the  next  market  day  before  the  faid  rent  Jhall  be 
Z  3  due% 
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\djip,  -without  fraud :  And  all  leaf  a  otherwife  to  be  made,  and 
all  collateral  bonds  or  affurancc  to  the  contrary,  by  any  of  the 
fad  corporations,  Jhall  be  iicid  in  law :  The  fame  "wheat  malt 
or  money  coming  of  the  fame,  to  be  expended  to  the  ufe  of  the 
relief  of  the  commons  and  diet  of  the  faid  colleges  cathedral- 
church  halls  and  houfes  only,  and  by  no  fraud  or  colour  let  or 
fold  away  from  the  profit  of  the  faid  colleges  cathedral- church 
balls  and  houfes,  and  the  felloivs  and  fcholars  in  the  fame,  and 
the  ufe  afcrejaid ;  upon  pain  of  deprivation  of  the  governor  and 
chief  rulers  of  the  faid  colleges  cathedral  church  halls  and 
houfes,  and  all  other  thereunto  conferring,  18  El.  c.  6. 
f.    I. 

But  this  pall  not  extend  to  any  leafe  to  be  made  by  the  prefi- 
dent  and  fcholars  of  St  John  Baptift's  college  in  Oxford,  to 
any  heir  male  of  Sir  Thomas  White  late  knight  and  alder- 
man of  I/Ondoij,  founder  of  the  faid  college;  which  leafe  Jhall 
be  made,  according  to  the  meaning  of  the  foundation  and  Jlatutes 
of  the  faid  college,  of  the  manor  cjf  Fifield,  and  no  other  here** 
ditaments.     f.    3. 

For  the  better  maintenance  of  learning,  £ff<\]  Dr  Kennet 
fays,  the  memory  of  Sir  Thomas  Smith  is  highly  to  be 
honoured  for  promoting  this  act,  which  provideth  that  a 
third  part  of  the  rent  be  referved  in  corn,  payable 
either  in  kind  or  money,  after  the  rate  of  the  beft  prices 
in  the  market.  For  if  a  certain  rate  thereof  had  been 
fixed  in  money  inftead  of  corn,  it  would  have  been  highly 
prejudicial  to  the  .  colleges,  the  value  of  money  aba- 
ting, as  the  value  of  land  and  of  the  produce  thereof  ad- 
vanceth.  This  worthy  knight  is  faid  to  have  been  en- 
gaged in  this  fervice,  by  the  advice  of  Mr  Henry  Robin- 
Ion,  foon  after  provoil  of  queen's  college  in  Oxford,  and 
from  that  ftation  advanced  to  the  fee  of  Carlifle.  Ken, 
Par.   Antiq,    605, 

To  the  which  any  tithes  arable  land  meadow  or  pa/lure  doth 
cr  Jhall  appertain]  T.  26  Eliz.  Haynes  and  Hollingbridge. 
The  queftion  was,  whether  this  fnould  be  intended  of 
tithes  of  corn  only,  or  alfo  of  tithes  of  money,  or  the 
like,  as  in  London,  where  money  js  paid  as  the  tithe  ojf 
houfes  ;  and  it  was  adjudged  by  Manwood  chief  baron, 
in  the  ab fence  pf  Shute,  that  it  is  to  be  intended  of  tithe 
corn.  For  the  parliament  never  meant,  to  caufe  thofe 
farmers  to  pay  corn,  but  where  they  had  corn  or  land  that 
beareth  an  annual  crop,  as  arable,  meadow,  or  pafture  ; 
and  not  of  wood,  heath,  marfh,  or  the  like.  But  after- 
wards a  writ  of  error  was  brought.  Sav,  68.  Gibf, 
742. 

7.  That 


*].  That  the  livings  appointed  for  ecclefiajiical  minijiers  Mtfj  J^ow  lea("es  °f 
not  by  corrupt  and  indirect  dealings  be  transferred  to  other  ufes  ;  cure  become  void 
no  leafe  to  be  made  of  any  benefice  or  ecclefiajiical  promotion  by  non-refidence. 
with  cure,  or  any  part  thereof  and  not  being  impropriated, 
Jhall  endure  any  longer  than  while  the  leffor  Jhall  be  ordinarily 
refident,  and  Jerving  the  cure  offuch  benefice,  without  abfence 
above  four f core  days  in  any  one  year ;  but  every  fuch  leafe,  im- 
mediately upon  fuch  abfence,  /hall  ceafe  and  be  void ;  and  the 
incumbent  fo  offending,  Jhall  for  the  fame  lofe  one  year's  profit 
of  his  faid  benefice,  to  be  dijlributed  by  the  ordinary  among  the 
poor  of  the  parijh.  13  EI.  c  20.  f.  1.  And  after  com- 
plaint made  to  the  ordinary,  and  fentence  given,  upon  fuch  of- 
fence j  he  Jhall,  within  two  months  after  fuch  fentence  given 
and  requefl  to  him  made  by  the  churchwardens  of  the  faid  parijh 
or  one  of  them,  grant  the  fequeflration  of  the  profits  of  fuch 
benefice,  to  fuch  inhabitant  or  inhabitants  within  the  parijh 
where  fuch  benefice  Jhall  be  as  to  him  Jhall  feem  meet :  and  upon 
default  therein  by  the  ordinary,  it  Jhall  be  lazvful  to  every  pa- 
rijbioner  to  retain  his  tithes,  and  likewife  for  the  churchwardens 
to  enter  and  take  the  profits  of  the  glebe  lands  and  other  rents 
and  duties  of  every  fuch  benefice,  to  he  employed  to  the  uje  of 
the  poor  as  aforefaidf  until  fuch  time  as  fequeflration  Jhall  be 
committed  by  the  ordinary ;  and  then  as  well  the  churchwardens 
as  parijhioners  to  yield  account  thereof,  and  to  make  payment  to 
him  or  them  to  whom  fuch  fequeflration  Jhall  be  committed;  and 
fuch  Jequeflrator  Jhall  jitfily  and.  truly  employ  and  bejlow  the  faid 
profits  or  the  value  thereof,  to  fuch  ufes  as  by  the  faid  Jlatute  of 
the  13  El,  c.  20.  is  limited',  on  pain  of  forfeiting  double  va- 
lue of  fuch  witholden  profits,  to  be  recovered  in  the  ecclefiajiical 
court  by  the  poor  of  the  faid  parijh.     18  El.  c.  11.  f.   7. 

"And  all  charging  of  fuch  benefices  with  cure  as  aforefaidf 
with  any  penfton,  or  with  any  profit  out  of  the  Jame  to  be 
yielded  or  taken,  other  than  rents  to  be  rejerved  upon  leafes  here- 
after to  be  made  according  to  the  meaning  of  the  faid  Jlatute  of 
the  13  El.  c,  20.  Jhall  be  utterly  void.  13  El.  c.  20.  f.  1. 
14  El.  c  11.  f.  14. 

Provided,  that  every  parfon  by  the  laws  of  this  realm  al- 
lowed to  have  two  benefices,  may  demife  the  one  of  them  upon 
which  he  Jhall  not  then  be  mofl  ordinarily  refident,  to  his  curate 
only,  that  Jhall  there  ferve  the  cure  for  him  j  but  fuch  leafe 
Jhall  endure  no  longer  than  during  fuch  curate  s  refidence,  with- 
out abfence  above  forty  days  in  any  one  year.  13  El.  c.  20, 
f.   2. 

•    And  all  leafes  bonds  promifes  and  covenants  of  and  concern- 
ing benefices  and  ecclefiajiical  livings  with  cure,  to  be  made  by 
any  curate,  Jhall  be  of  no  other  nor  better  force  validity  or  coh- 
Z  4  tinuancey 
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thvacuice,  than  if  the  fame  had  been  made  by  the  beneficed  per  fan 
h'unflf  that  demifed  or  jhall  demife  the  fame  to  any  fuch  curate, 

14  El.  c.  11.  f.  16. 

That  the  things  appointed  &c]  This  ftatute  was  in- 
tended to  prevent  currupt  bargains  between  patron  and 
clerk  ;  it  being  at  that  time  a  practice  for  patroris  to  get 
fome  unworthy  clergymen  to  take  institution  to  their  va- 
cant benfices,  upon  condition  of  having  leafes  of  thofe  be- 
nefices made  to  themfclves  at  very  low  rates  ;  by  which 
means  thefc  patrons  fecurcd  the  main  of  the  benefices  to 
themielves,  and  got  them  ferved  at  any  rate  by  ftipendiary 
curates,  while  the  incumbents  were  non-refident,  and 
making  their  fortunes  elfewhere  :  So  that  the  ftatute  was 
not  primarily  defigned  againft  non-relidence,  but  againft 
fuch  non-refidents  as  by  corrupt  bargains  and  leafes  made 
themielves  tools  to  dimonourable  patrons ;  and  he  only 
offends  againft  this  ftatute,  who  is  non-refident,  and  yet 
at  the  fame  time  leafeth  out  his  benefice.     Johnfi   131. 

Shall  be  ordinarily  refident]  If  the  parfon  be  abfent  eighty 
days  in  a  year,  altho'  it  be  at  feveral  times,  to  wit,  ten 
days  at  one  time,  and  twenty  days  at  another  time,  until 
eighty  days ;  this  is  non-refidence  of  eighty  days  within 
the  ftatute.     Gibf  739. 

Shall  be  ordinarily  refident  and  ferving  the  cure]  If  an  in- 
cumbent, having  a  houfe  fit  for  his  habitation,  liveth  in 
a  neighbouring  parifh,  but  cometh  on  all  occafions  to  his 
pariih  church,  to  ferve  the  cure  in  perfon ;  this,  how- 
ever it  be  non-refidence  within  the  ftatute  of  the  21  H.  8. 
c.  13.  yet  is  not  fuch  an  abfence  as  will  avoid  a  leafe  "with- 
in this  ftatute.     Gibf   739. 

TVithout  abfence  above  f Air  fore  days  in  any  one  year]  If 
an  incumbent  is  abfent  eighty  days,  and  cometh  again  in 
the  night  of  the  eightieth  day,  he  is  no  offender  within 
this  ftatute  ;  for  the  'ftatute  fays,  without  abfence  above 
fourfcore  days.     Gibf  739. 

Every  fuch  leafe  immediately  upon  fitch  abfence  fnall  ceafe  and 
be  void]  So  that  the  leafe  is  not  void  ab  initio,  but  only 
from  the  time  of  fuch  abfence  ;  which  appears  alfo  from 
the  preceding  negative  words,  that  the  leafe  fhall  endure 
no  longer;  for  that  implies,  that  it  fhall  endure  fo  long. 
And  therefore,  tho'  the  leafe  and  covenants  become  void 
by  the  abfence  of  eighty  days,  yet  for  any  covenant  ■bro- 
ken before  the  end  of  the  eighty  days,  an  aclion  of  cove- 
nant will  lie  for  the  leffor  or  leffee.     Gibf  jqq. 

And 
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And  the  incumbent  fo  offending]  This  fhews,  that  it  is 
not  all  abfence  whatfoever,  that  brings  an  incumbent  un- 
der the  penalties  of  this  act ;  but  fuch  abfence  only  as  is 
voluntary,  and  by  confequence  an  offence,  in  the  abfentee  : 
from  which  it  follows,  that  if  a  parfon  be  abfent,  and  did 
not  ferve  the  cure,  involuntarily,  by  reafon  of  ficknefs 
fufpenfion  inhibition  ejectment  or  other  coercion  or  re- 
straint; he  is  not  abfent  within  this  ftatute.  Much  lefs 
can  the  abfence  of  eighty  days  after  death,  avoid  any  leafe 
according  to  this  ftatute ;  the  plain  drift  of  which  was, 
to  oblige  incumbents  to  refidence  while  they  lived,  and 
not  to  punifh  them  for  non-refidence  after  they  were 
dead. 

As  to  this  laft  point,  it  had  been  debated  in  the  reign 
of  queen  Elizabeth,  and  ruled  by  the  opinions  of  three 
judges  againft  one,  that  leafes  were  void  by  this  ftatute, 
eighty  days  after  the  death  of  the  incumbent ;  the  confe- 
quence of  which  would  be,  that  parfons  could  make  no 
manner  of  leafes  to  bind  their  fucceflbrs,  longer  than  for 
eighty  days  after  their  death. 

But  in  the  25  C.  2.  this  matter  coming  under  debate 
again,  it  was  folemnly  adjudged,  contrary  to  the  foregoing 
cafe,  that  fuch  non-refidence  is  not  made  by  death,  as  can 
avoid  a  leafe;  and  the  confequence  of  that  judgment  is, 
1.  That  parfons  and  vicars  (obferving  the  directions  of 
the  ftatute  of  the  32  H.  8.  which  is  the  great  rule  to  all 
the  other  ftatutes)  may  make  leafes  for  twenty  one  years 
or  three  lives,  of  lands  accuftomably  letten,  and  the  like  ; 
which  ieafes  mall  bind  the  fucceflbrs,  with  confirmation, 
but  not  without;  inafmuch  as  they  are  fpecially  accepted 
out  of  the  enabling  ftatute  of  the  32  H.  8.  and  the  fta- 
tute of  the  13  EL  c.  10.  is  wholly  di fabling.  2.  That 
fuch  leafes  of  parfons  and  vicars  as  are  not  confirmed,  tho' 
they  do  become  void  by  their  deaths,  yet  the  voidance  is 
according  to  the  common  law,  and  not  according  to  this 
ftatute. 

Concerning  which  leafes  of  parfons  and  vicars  (viz. 
thofe  that  are  not  confirmed  by  patron  and  ordinary,  and 
by  confequence  hold  not  beyond  the  life  or  incumbency 
of  the  leflbr)  the  rule  is  this :  that  if  they  be  for  a  term  of 
years  abfolutely,  without  faying  if  the  parfon  Jhall  fo  long 
//w,.and  the  parfon  dies,  or  refigns,  or  is  deprived  before 
the  term  expires ;  the  leflee  may  recover  damages  in  an 
action  of  covenant  againft  the  executors  of  the  parfon, 
for  not  enjoying  his  term.  But  if  that  claufe  be  added, 
fuch  action  fhall  lie  only  upon  refignation,  or  other  volun- 
tary 
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tary  avoiding  of  the  leafe  :  and  againft  this  a&ion  he  is 
alfo  fafe,  tho'  he  refign,  or  be  non-refident,  or  the  like, 
if  he  add,  and  Jhall  jo  long  continue  par  Jon.  Gibf.  739, 
740. 

Littleton  faith,  If  the  parfon  of  a  church  do  charge  the 
glebe  land  of  his  church  by  his  deed  ;  and  after,  the  pa- 
tron and  ordinary  confirm  the  fame  grant :  then  fuch 
grant  {hall  ftand  in  its  force  according  to  the  purport 
thereof.  But  in  this  cafe  it  behoveth,  that  the  patron  hath 
a  fee  fimple  in  the  advowfon  ;  for  he  hath  but  an  eftate 
for  life  or  in  tail  in  the  advowfon,  then  the  grant  fhall 
not  ftand,  but  during  his  life,  and  the  life  of  the  parfon 
which  granted  the  fame.     Lift.  feci.  528. 

Upon  which  there  are  divers  things  to  be  noted  : 

( 1 )  The  confirmation  of  the  grant  :  which  indeed  is 
but  a  mere  afl'ent  by  deed  to  the  grant.  And  therefore  it 
js  holden,  that  if  there  be  parfon  patron  and  ordinary,  and 
the  patron  and  ordinary  give  licence  by  deed  to  the  parfon, 
to  grant  a  rent  charge  out  of  the  glebe,  and  the  parfon 
granteth  the  rent  charge  accordingly,  this  is  good,  and 
fhall  bind  the  fucceflbr  ;  and  yet  here  is  no  confirmation 
fubfequent,  but  a  licence  precedent. 

(2)  The  ordinary  alone,  without  the  dean  and  chapter, 
may  agree  thereunto,  either  by  licence  precedent,  or  con- 
firmation fubfequent ;  for  that  the  dean  and  chapter  hath 
nothing  to  do  with  that  which  the  bifhop  doth  as  ordinary, 
in  the  life  time  of  the  bifhop. 

(3)  But  if  the  bifhop  be  patron,  there  the  bifhop  can- 
not confirm  alone,  but  the  dean  and  chapter  muft  con- 
firm alfo  ;  for  the  advowfon  or  patronage  is  parcel  of  the 
pofTeflion  of  the  bifhoprick :  and  therefore  the  bifhop, 
without  the  dean  and  chapter,  cannot  make  the  grant 
good,  but  only  during  his  own  life,  after  the  deceafe  of 
the  incumbent,  either  by  licence  precedent  or  confirma- 
tion fubfequent. 

(4)  He  that  is  patron  muft  be  patron  in  fee  fimple ; 
for  if  he  be  tenant  in  tail,  or  tenant  for  life,  his  confirma- 
tion or  agreement  is  not  good  to  bind  any  fucceflbr,  but 
fuch  as  come  into  the  church  during  his  life.  But  if  the 
patron  be  tenant  in  tail,  and  difcontinue  the  eftate  in  tail, 
the  leafe  fhall  ftand  good  during  the  difcontinuance  j  or 
if  the  eftate  tail  be  barred,  it  fhall  ftand  good  for  ever.  1 
Injl.   300. 

For  a  confirmation  being  in  the  nature  of  a  charge  up- 
on the  advowfon,  can  operate  no  further  in  order  to  the 
binding  of  the  fucceflbr,  than  according  to  the  degree  of 
eftate  or  intereft,  which  the  patron  hath  who  doth  con- 
firm. 
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&rm.  And  therefore  where  a  tenant  in  tail  is  patron .;  to 
render  the  confirmation  valid,  the  iffue  in  tail  muft  alfo 
confirm  :  otherwife  the  prefentee  of  fuch  iflue  fhall  hold 
the  benefice  difcharged  of  fuch  leafe.     Gibf.  745. 

In  like  manner,  if  the  patron  who  confirms  hath  granted 
the  next  avoidance  •>  the  clerk  of  fuch  grantee  fhall  not 
be  bound,  without  the  grantee's  joining  in  the  confirma- 
tion.    Gibf.  745. 

And  fo,  where  there  are  coparceners  or  tenants  in  com- 
mon of  an  advowfon ;  they  muft  all  join  in  the  confir- 
mation, to  bind  the  next  incumbent ;  unlefs  they  have 
agreed  before  to  prefent  by  turns.     Gibf.  745. 

May  demife  one  of  them  to  his  curate]  That  is,  as  it 
feemeth,  to  his  curate  legally  licenfed  and  admitted  by  the 
ordinary  of  the  place  j  without  which  he  is  no  curate  in 
law.     Gibf  740. 

Such  leafe  Jhall  endure  no  longer  than  during  fuch  curate's 
re/idence']  So  that  in  this  cafe,  tho'  the  curate  leafes  over, 
jt  mould  feem  that  no  abfence  of  the  parfon  himfelf  will 
yoid  fuch  leafe,  but  the  abfence  of  the  curate  only.    Gibf 

74°- 
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I.  TN  London  and  other  cities  there  are  lecturers  ap~Le&urer. 

J.  pointed,  as  affiftants  to  the  rectors  of  churches. 
They  are  generally  chofen  by  the  veftry  or  chief  inhabi- 
tants ;  and  are  ufually  the  afternoon  preachers.  There  are 
alfo  one  or  more  lecturers  in  moft  cathedral  churches  ;  and 
many  lecturefhips  have  likewife  been  founded  by  the  do- 
nation of  private  perfons,  as  lady  Moyer's  at  St.  Paul's, 
and  many  others. 

2.  And  it  feemeth,  generally,  that  the  bifhop's  power  How  appointed! 
is  only  to  judge  as  to  the  qualification  and  fitnefs  of  the 
perfon,  and  not  as  to  the  right  of  the  lecturefhip  :  As  in 
the  cafe  of  the  churchwardens  of  St  .Bartholomew's,  M. 
12  W.  One  Fifhburne  left  25  1  a  year  for  the  mainte- 
nance of  a  weekly  lecturer,  and  appointed  that  the  lectu- 
rer mould  be  chofen  by  the  pariihioners,  and  to  preach 
on  any  day  in  every  week  as  they  mould  like  beft.  The 
pariihioners  fixed  on  thurfday,  and  chofe  a  lecturer  every 

4  year* 
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year ;  and  now  Mr  Turton  being  lecturer,  and  the  pa- 
rish having  chofen  Mr  Raincr,  the  other  would  not  fub- 
mit  to  the  choice,  whereupon  the  churchwardens  fhut 
Turton  out  of  the  church.  Afterwards  the  bifhop  of 
Lo  don  determined  in  his  favour,  and  granted  an  inhibi- 
tion and  rriohirion  for  that  purpofe.  But  by  Holt  chief 
chief  juftice  •,  a  prohibition  muftgo,  to  try  the  right:  it  is 
true  a  man  cannot  be  a  lecturer,  without  a  licence  from 
the  bifhop  or  archbifhop ;  but  their  power  is  only  as  to 
the  qualification  and  fitnefs  of  the  perfon,  and  not  as  to 
the  right  of  the  ledturefhip  ;  and  the  ecclefiaftical  court 
may  punifh  the  churchwardens,  if  they  will  not  open 
the  church  to  the  perfon,  or  to  any  one  acting  under  him, 
but   not  if  they  refufe  to  open  it  to  any  other.      3  Salk. 

But  in  cafe  where  there  is  no  fixed  lecturer,  or  ancient 
falary,  but  the  le£turefhip  is  to  be  fupported  only  by  vo- 
luntary contributions,  and  there  is  not  any  cuftnm  concern- 
ing fuch  election  ;  it  feemeth  that  the  ordinary  is  the  pro- 
per judge,  whether  or  no  any  lecturer  in  fuch  place  0 
to  be  admitted  :  As  in  the  cafe  of  the  lecturer  of  St  Anne's 
Wejlminfter,  T.  16  G.  2.  The  court  of  king's  bench, 
upon  confideration,  refufed  to  grant  a  mandamus  to  the 
bifhop  of  London  to  grant  licence  to  a  lecturer ;  who  ap- 
peared to  have  no  fixed  falary,  but  to  depend  altoge- 
ther upon  voluntary  contributions ;  and  where  there 
was  no  cuftom  j  and  the  rector  had  refufed  his  leave  to 
preach  in  the  church  to  the  perfon  now  applying.  Str, 
I192. 
Vicence  and  his  3.  By  Can.  36.  No  perfon  fhall  be  received  into  the  mi- 
duty  thereupon.  nifl-rV)  nor  admitted  to  any  ecclefiaftical  living,  nor  fufFered 
to  preach,  to  catechize,  or  to  be  a  lecturer  or  reader  of 
divinity  in  either  univerfity,  or  in  any  cathedral  or  colle- 
o-iate  church,  city,  or  market  town,  parifh  church,  cha- 
pel, or  any  other  place  within  this  realm  ;  except  he  be 
licenfed  either  by  the  archbifhop  or  by  the  bifhop  of  the 
diocefe  where  he  is  to  be  placed  under  their  hands  and 
feals,  or  by  one  of  the  two  univerfities  under  their  feal 
likewife;  and  except  he  fhall  firft  fubferibe  to  the  three 
articles  concerning  the  king's  fupremacy,  the  book  of 
common  prayer,  and  the  thirty  nine  articles  :  and  if  any 
biihop  fhall  licenfe  any  perfon  without  fuch  fubfeription, 
he  fhall  be  fufpended  from  giving  licences  to  preach  for 
the  fpace  of  twelve  months. 

By  Can.  37.  None  licenfed  as  is  aforefaid  to  preach,  read 
lecture  or  catechize,  corning  to  refide  in  any  diocefe, 

v  'fhall 
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{hall  be  permitted  there  to  preach,  read  lecture,-  c&te- 
chize,  or  minifter  the  facraments,  or  to  execute  any  other 
ecclefiaftical  function  (by  what  authority  foever  he  be 
thereunto  admitted) ;  unlefs  he  nrft  confent  and  fubfcribe 
to  the  three  articles  before  mentioned  in  the  prefence  of  the 
bifhop  of  the  diocefe  wherein  he  is  to  exercife  fuch  func- 
tion. 

By  the  feature  of  the  13  &>'  14  C.  2.  c.  4.  No  perfon 
(hall  be  allowed  or  received  as  a  lecturer,  unlefs  he  be 
firfi  approved  and  thereunto  licenfed.  by  the  archbifhop 
of  the  province,  or  bifhop  of  the  diocefe,  of  (in  cafe  the 
fee  be  void)  by  the  guardian  of  the  fpiritualties,  under 
his  feal ;  and  mall,  in  the  prefence  of  the  faid  archbi- 
fhop  or  bifhop  or  guardian,  read  the  thirty  nine  articles* 
with  declaration  of  his  unfeigned  aifent  to  the  fame: 
And  every  perfon  who  mail  be  appointed  or  received  as  a 
lecturer,  to  preach  upon  any  day  of  the  week,  in  any 
church  chapel  or  place  of  public k  worfhip,  the  nrft  time 
he  preacheth  (before  his  fermon)  fhall  openly  publickly 
and  folemnly  read  the  common  prayers  and  fervice  ap- 
pointed to  be  read  for  that  time  of  the  day,  and  then  and 
there  publickly  and  openly  declare  his  alTent  unto  and 
approbation  of  the  faid  book,  and  to  the  ufe  of  all  the 
prayers,  rites  and  ceremonies  forms  and  orders  therein 
contained  ;  and  fhall  upon  the  firif.  lecture  day  of  every 
month  afterwards,  fo  long  as  he  continues  lecturer  or 
preacher  there,  at  the  place  appointed  for  his  faid  lecture 
or  fermon,  before  his  faid  lecture  or  fermon,  openly  pub- 
lickly and  folemnly  read  the  common  prayers  and  fer? 
vice  for  that  time  of  .the  day,  and  after  fuch  reading 
thereof  fhall  openly  and  publickly  before  the  congre- 
gation there  affembled  declare  his  unfeigned  affent  unto 
the  faid  book  according  to  the  form  aforefaid  :  and  every 
fuch  perfon  who  fhall  neglect  or  fefufe  to  do  the  fame, 
ihall  from  thenceforth  be  difabled  to  preach  the  faid  or 
any  other  lecture  or  fermon,  in  the  faid  or  any  other 
church  chapel  or  place  of  publick  worfhip,  until  he  mail 
openly  publickly  and  folemnly  read  the  common  prayers 
and  fervice  appointed  by  the  faid  book,  and  conform  in 
all  points  to  the  things  therein  prefcribed  according  to  the 
purport  and  true  intent  of  this  act.     f;  19. 

Provided,  that  if  the  faid  lecture  be  to  be  read  in  any 
cathedral  or  collegiate  church  or  chapel,  it  fhall  be  fuf- 
ficient  for  the  faid  lecturer  openly  at  the  time  aforefaid  to 
declare  his  affent  and  confent  to  all  things  contained  in 
the  faid  book,  according  to  the  form  aforefaid.     f.  20. 

And 
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And  if  any  perfon  who  is  by  this  act  difabled  [or  prohi- 
bited, 15  C.  2.  c.  6.  /  7.]  to  preach  any  lecture  or  fer- 
mon,  (hall  during  the  time  that  he  (hall  continue  fo  dif- 
abled (or  prohibited),  preach  any  fermon  or  lecture  ;  he 
fhall  fufFer  three  months  imprisonment  in  the  common 
gaol :  and  any  two  juftices  of  the  peace  of  any  county 
within  this  realm,  and  the  mayor  or  other  chief  magiftrate 
of  any  city  or  town  corporate  within  the  fame,  upon  cer- 
tificate from  the  ordinary  made  to  him  or  them  of  the  of-* 
fence  committed,  (hall  and  are  hereby  required  to  com- 
mit the  perfon  fo  offending  to  the  gaol  of  the  fame  county 
city  or  town  corporate,    f.  21. 

Provided,  that  at  all  times  when  any  fermon  or  lecture 
is  to  be  preached,  the  common  prayers  and  fervice  in  and 
by  the  faid  book  appointed  to  be  read  for  that  time  of 
the  day,  (hall  be  openly  publickly  and  folemnly  read  by 
fome  prieft  or  deacon,  in  the  church  chapel  or  place  of 
publick  worfhip  where  the  faid  fermon  or  lecture  is  to  be 
preached,  before  fuch  fermon  or  lecture  be  preached,  and 
that  the  lecturer  then  to  preach  fhall  be  prefent  at  the 
reading  thereof,     f.  22. 

And  provided  that  this  act  fhall  not  extend  to  the  uni- 
verfity  churches,  when  any  fermon  or  lecture  is  preached 
there,  as  and  for  the  univerfity  fermon  or  lecture  ;  but  the 
fame  may  be  preached  or  read  in  fuch  fort  and  manner, 
as  the  fame  have  been  heretofore  preached  or  read.    f.  23;. 

Legacies.     See  (KHillSU 


negates* 

OF  legates  there  are  three  kinds : 
1 .  Legati  a  latere ;  thefe  are  cardinals,  fent  by  the 
pope  a  latere^  that  is  from  his  own  immediate  prefence. 

2.  Legati  nati,  legates  born ;  and  of  this  kind  was  an- 
ciently the  archbifhop  of  Canterbury,  who  had  a  perpetual 
legantine  power  annexed  to  his  archbifhoprick. 

3.  Legati  datiy  legates  given ;  and  thefe  are  fuch  as 
have  authority  from  the  pope  by  fpecial  commiffion. 
God.  18,  19,  20,  21. 
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LEGEND,  legenda,  is  that  book  which  contained 
the  leffons,  whether  out  of  the  fcriptures,  or  out 
of  other  books,  which  were  to  be  read  throughout  the 
year.     Lind.  251. 

Letters  dimiflbry.     See  (D^lltittfon* 


.  1.  T}  Y  Can.  109.  If  any  offend  their  brethren  by  ad ul- Preferable  iq 

JD  tery,  whoredom,  inceft,  ribaldry,  or  any  other the  fPirltual 
uncleannefs,  and  wickednefs  of  life  ;  the  churchwardens 
or  queftmen  and  fidemen,  in  their  next  prefentment  to 
their  ordinaries,  (hall  prefent  the  fame,  that  they  may  be 
punifhed  by  the  feverity  of  the  laws,  according  to  their 
deferts ;  and  fuch  notorious  offenders  fhall  not  be  admit- 
ted to  the  holy  communion,  till  they  be  reformed. 

2.  In  ancient  times  the  king's  courts,  and  efpecially  the  A"Clf"t'7  Pn" 
,  ,      ,  *->        ,  ./,    e   ...       ■    J         .  nifhable  m  the 

leets,  had  power  to  inquire  or  and  punilh  fornication  andieet, 

adultery ;  and  it  appeareth  often  in  the  book  of  domefday, 
that  the  king  had  the  fines  affeffed  for  thofe  offences  which 
were  affeffed  in  the  king's  courts,  and  could  not  be  in- 
flicted in  the  court  chriftian.     zlnjl.  488. 

And  thefe  fines  were  called  lecherivite,  legerwite,  or  le- 
gergeldum :  volte,  and  gelt  or  geld,  in  the  Saxon,  do  fignify 
a  tribute,  fine,  or  amerciament ;  and  leger  importeth  a  bed, 
from  liggan  to  lie  down,  which  in  divers  parts  of  England 
is  ftill  pronounced  ligg.  And  thefe  again,  as  alio  the 
Gothic  ligan,  the  German  ligen,  the  Danifh  ligge,  the 
Belgic  liggen,  and  the  Latin  leclus,  (to  mew  the  cognation 
of  the  languages  of  Europe  and  of  the  weftern  Afia,)  from 
the  Greek  word  \zyj& ;  and  this  again,  from  the  Hebrew 
or  Chaldee  lachath  or  lecheth,  which  fignifieth  to  lie  down  ; 
as  lacban  or  lechen,  in  the  fame  languages,  expreffeth  a 
harlot  or  concubine.  Unto  which  fountain  we  may  alfo 
refer  our  Anglo-Saxon  word  lecher  (wherein  the  Saxons 
pronounced  the  ch  hard,  as  the  letter  ^) ;  as  alfo  the  La- 
tin leccator\  and  the  Greek  x^w,  which  denoteth  a  woman 
in  child -bed  ;  and  other  fuch  like. 

3.  B    : 
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No  prohibition  g.  But  now  by  the  13  Ed.  1.  ft.  4.  called  the  ftatute 
Surt!  fpir'tUal  of  Circumfpctfe  agatis,  it  is  enadted  as  follows:  The  king 
to  bis  judges  fcncleth  greeting,  life  your  felves  circumfpeclly 
in  all  matters  concerning  the  bifljop  of  Norwich  and  his  clergy ; 
not  punijhing  them  if  they  hold  plea  in  court  chriflian  of  fucb 
things  as  be  meer  fpiritual,  that  is  to  wit,  of  penance  enjoined 
by  prelates  for  deadly  fin  ;  as  fornication,  adultery,  and  fucb 
like  ;  for  the  which  fometimes  corporal  penance  and  fometimes 
pecuniary  is  injoined,  fpccially  if  a  freeman  be  convicl  of  fucb 
1  things.  In  all  which  cafes,  the  fpiritual  judge  Jhall  have 
power  to  take  knowledge,  notwithjianding  the  king's  prohibition. 

The  bijhop  of  Norwich]  The  bifhop  of  Norwich  is  put 
here  only  for  example ;  for  the  ftatute  extendeth  to  all 
the  bifhops  within  this  realm.      2  Inf.  487. 

Fornication,  adultery,  and  fucb  like]  Here  are  two  ex- 
amples in  particular,  of  matters  merely  fpiritual,  which 
have  no  mixture  of  the  temporalties,  for  the  correction. 
of  thefe  offences  pro  falute  animce.     2  Inft.  488. 

And  fucb  like]  Thefe  are  to  be  taken  for  offences  of 
like  nature  as  the  two  offences  here  particularly  exprefled 
be  •,  as  folicitation  of  any  woman's  chaftity,  which  is 
leffer  than  thefe,  and  for  inceft  which  is  greater.     2  In/}. 


In  the  cafe  of  Gallifand  and  Rigaud,  T.  1  An.  it  was 
agreed  by  the  court,  .that  folicitation  of  chajlity  was  of  ec- 
clefiaftical  cognizance  ;  but  yet  that  the  prohibition  fhould 
ftand,  becaufe  the  perfon  had  been  conv idled  on  an  in- 
dictment for  an  aflault  upon  the  woman  with  intent  to 
ravifh  her,  and  after  that,  the  woman  had  fued  an  action 
of  aflault  and  battery  againft  him  for  the  fame  offence, 
which  action  was  depending  at  the  fame  time  that  the 
profecution  was  in  the  fpiritual  court ;  for  the  force  ad- 
ded to  it,  which  is  temporal,  makes  it  cognizable  by  the 
temporal  courts.     L.  Raym.  809.     Gilf.  1,085. 

In  the  cafe  of  Harris  and  Hifks,  H.  4  &  5  W.  A  pro- 
hibition was  moved  for  to  the  ecclefiaftica-1  court,  where  a 
fuit  was  for  incejl,  in  marrying  his  firft  wife's  fifter,  fug- 
gefting  that  the  faid  fecond  wife  was  dead,  and  by  his 
faid  wife  he  had  a  fon,  to  whom  an  eftate  was  defcended 
as  heir  to  his  mother,  and  that  notwithftanding  that  he 
had  pleaded  this  matter,  they  went  on  to  annul  the  mar- 
riage and  baftardize  the  iffue.  And  by  the  court :  A  pro- 
hibition mail  go  as  to  annulling  the  marriage  or  baftardi- 
zing  the  iffue,  but  they  may  proceed  to  punifh  the  inceft. 
2  Salk.  548. 

3  Tecu* 
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Pecuniary]  That  is,  in  commutation  of  penance.    2  Inji. 

489. 

4.  Butaltho'  the  fin  of  adultery  is  properly  and  of  right  Yet  punifliable 
belonging  to  the  cognizance  of  the  ecclefiaftical  jurifdic-  alfo  }\  the  tem° 
tion  ;  yet  it  will  not  be  denied,  but  that  as  it  is  an  offence 
againft  the  peace  of  the  realm  (for  which  reafon  fome  are 
of  opinion  that  avoutry  or  bawdry  is  an  offence  temporal 
as  well  as  fpiritual)  the  juftices  of  the  peace  may  take  cog- 
nizance thereof.     Godb.  474. 

An&NLv.  Hawkins  fays,  all  open  lewdnefs  grofsly  fcan- 
dalous,  as  it  tendeth  to  fubvert  religion  and  morality, 
which  are  the  foundation  of  government,  are  punifhsble 
by  the  temporal  judges  by  fine  and  imprifonment,  and  al- 
fo fuch  corporal  infamous  punifhment  as  to  the  court  in 
difcretion  fhall  feem  meet  according  to  the  heinoufnefs 
of  the  crime.     1  Haw.  7. 

And  efpecially,  the  keeper  of  a  brothel  houfe  is  punifh- 
able  upon  indictment  at  the  common  law,  by  fine  and 
imprifonment :  for  altho'  adultery  and  fornication  be  pu- 
nifhable  by  the  ecclefiaftical  law,  yet  the  keeping  of  a 
houfe  of  bawdry,  or  ftews,  or  brothel  houfe,    being  as 
i  it  were  a  common  nufance,  is  punifhable  by  the  common 
law,  and  is  the  caufe  of  many  mifchiefs,  not  only  to  the 
(Overthrow  of  mens  bodies,    and  wafting  of  their  liveli- 
hoods, but  to  the  indangering  of  their  fouls.     ^Inji.  205. 
And  a  wife  may  be  indicted  together  with  her  hufband, 
and  condemned  to  the   pillory  with  him  for  keeping  a 
..bawdy  houfe  j  for  this  is  an  offence  as  to  the  government 
of  the  houfe,  in  which  the  wife  hath  a  principal  fhare, 
and  alfo  fuch  an  offence  as  may  generally  be  prefumed  to 
be  managed  by  the  intrigues  of  her  fex.      I  Haw.  2. 

But  it  is  faid,  that  a  woman  cannot  be  indicted  for  be- 
ing a  bawd  generally ;    for   that  the  bare  folicitation  of 
chaftity  is  not  indictable.      1  Haw.  196.      1  Salk.-  382. 
:    5.  By  the  18  El.  c.  3.   Concerning   baftards  begotten  Temporal  p«- 
.and  born  out  of  lawful  matrimony   (an  offence  againft  "are^o" Vaftar- 
god's  law  or  man's  law)  ;  it  is  enacted,  that  the  juftices  dy  in  particular, 
of  the  peace  fliall  take  order  as  well  for  the  punimment 
af  the  mother  and  reputed  father,  as  for  relief  of  the  pa- 
•ifh  by  charging  fuch  mother  or  reputed  father  with  the 
jayment  of  money  weekly,  or  other  fuftentation  for  the 
•elief  of  fuch  child,  as  to  them  fhall  feem  meet. 

And  by  the  7  J.  c.  4.  Every  lewd  weman  which  fhall 
lave  any  baftard  which  may  be  chargeable  to  the  parifh, 
he  juftices  of  the  peace  fhall  commit  fuch  lewd  woman 
0  the  houfe  of  correction,  there  to  be  punifhed  and  fet 
Vol.  II,  A  a  on 
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en  work,  during  the  term  of  one  whole  year  ;  anci  if  fhe 
eftfoons  offend  again,  then  to  be  committed  to  the  faid 
houfe  of  correction  as  aforefaid,  and  there  to  remain  until 
{he  can  put  in  good  fureties  for  her  good  behaviour,  not  to 
offend  fo  again. 

And  by  the  13  fcf  14  C.  2.  c.  12.  If  the  mother  or  re- 
puted father  run  away  and  leave  the  child  upon  the  charge 
of  the  parifh,  the  juftices  of  the  peace  may  order  their 
effects  to  be  feized,  in  order  to  indemnify  fuch  parifh. 
Adultery.  6<  Adultery  is  allowed  by  all)  to  be  a  fufficient  caufe 

Of  divorce  a  men/a  et  thoro. 

But  if  the  defendant  proves,  that  the  plaintiff  alfo  hath 
committed  adultery ;  he  or  fhe  (hall  be  difcharged  :  for 
this  is  a  compenfation  of  the  crime.     Clarke  115. 

By  the  13  Ed.  1.  ft.  1.  c.  34.  If  a  wife  willingly  leave 
her  hufband,  and  go  away,  and  continue  with  her  advouterer^ 
Jhejludl  be  barred  for  ever  of  aifion  to  demand  her  dower  that 
/he  "ouffit  to  have  of  her  '  hufband1  s  lands,  if  /he  be  convicl  there- 
upon ;  except  that  her  hujband  willingly,  and  without  coercion 
of  the  thurch^  reconcile  her,  andfuffer  her  to  dwell  with  him ; 
in  which  cafe  'Jhe  Jhall  be  rejlored  to  her  aclion. 
'Clergymen  7.  By  the  i  H.  7.  c,  4.  It  mail  be  lawful  to  all  arch- 

*""her  Puniftl-  bifhops,  and  bifhops,  and  other  ordinaries  having  epifco- 
pal  jurifdi'&ion,  to  punifh  and  chaftife  priefts,  clerks,  and 
religious  men,  being  within  the  bounds  of  their  jurifdic- 
tion,  las  fhall  "be  convicted  before  them  by  examination 
and  other  lawful  proof  requifite  by  the  law  of  the  church, 
o'f  advoutry,  fornication,  inceft,  or  any  other  flefhly  in- 
confinency,  by  corrtrriitting  them  to  ward  and  prifon, 
there  to  abide  for  'fuch  time  as  fhall  be  thought  to  their 
difcretions  convenient  for  the  quality  and  quantity  of  their 
tre'fpafs. 

And  "there  have  'been  fome  inftances,  fince  the  reforma- 
tion, of  clergymen  being  deprived  for  adultery,  of  which 
our  law  books  take  notice;  viz.  one  in  the  12th,  another 
in  the  16,  and  a  third  in  the  27th  year  of  queen  Eliza- 
beth.    AyL  Par  erg.  47. 

8.  Prefumptions  of  guilt  may  go  fometimes  for  a  proof 
of  the  aforefaid  crimes';  as  when  a  man  and  a  woman  are 
feeh  in  bed  together,  this  is  allowed  to  be  fufficient  evi- 
dence ;  for  fuch  Crimes  will  fcarce  admit  of  other  proof. 
Wood  Civ.  L.  272. 

9.  By  the  22  G.  2.  c.  33.  All  flag  officers,  and  all 
performs  in  or  belonging  to  his  majefty's  fhips  or  veffels  of 
war,  being  guilty  of  mrcleannefs,  or  other  fcandalous 
actions,  in  derogation  X>f  god's  honour,  and  corruption  of 

good 
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good  manners  ;  fliall  incur  fuch  punifhment  as  a  court- 
martial  fhall  think  fit  to  impofe,  and  as  the  nature  and 
degree  of  their  offence  fhall  deferve.     Art.  2. 


%tbcU 

1.    A    Libel  is  a  declaration  or  charge,   drawn  up  iri 
J~\.  writing  on  the  part  of  the  plaintiff;  unto  which 
the  defendant  is  obliged  to  anfwer.     Gibf.  1009. 

For  when  the  defendant  appeareth  upon  the  citation* 
then  the  libel  ought  to  be  exhibited  by  the  plaintiff,  and 
«1  copy  of  it  delivered  to  the  defendant.  Wood  Civ.  L. 
318. 

2.  To  which  purpofe  it  is  enacted  by  the  ftatute  of  the 
2  H.  5.  c.  3.  as  follows  :  Forafmuch  as  divers  of  the  king's 
liege  people  be  daily  cited  to  appear  in  the  fpirilual  court  before 
fpiritual  judges,  there  to  anfwer  to  divers  perfons,  as  well  of 
things  which  touch  freehold  debt  trefpaffes  covenants  and  other 
things  whereof  the  cognizance  pertaineih  to  the  Court  of  out 
lord  the  king,  as  of  matrimony  and  teflament ;  and  whin  fuch 
perfons  fo  cited  appear  and  demand  a  libel  of  that  which  againjl 
them  is  furmifed  to  be  informed,  to  give  their  anfiver  there- 
unto, or  otherwife  to  purchafe  of  our  lord  the  king  a  writ  of 
prohibition  according  to  their  cafe ;  which  libel  to  them  is  denied 
by  the  faid  fpiritual  judges,  to  the  intent  that  fuch  perfons 
jhould  not  be  aided  by  any  fuch  Writ  againjl  the  law,  and  to  the 
great  damage  of  fuch  perfons  fo  impleaded :  our  faid  lord  the 
king,  by  the  advice  and  djfent  of  the  lords  fpiritual  and  tem- 
poral, and  at  the  requefl  and  in/lance  of  the  commons,  hath  or- 
dained and  ejlablijhed,  that  at  what  time  the  libel  is  grantable 
by  the  law,  it  may  be  granted  and  delivered  to  the  party 
without  any  difficulty. 

A  libel  of  that  which  againjl  them  is  furmifect]  In  the  fe- 
€ond  year  of  king  James  the  firft,  all  the  juftices  of  Eng- 
land were  affembledj  for  their  opinion  (among  other 
points)  concerning  the  extent  of  this  ftatute ;  whether  it 
related  only  to  proceedings  between  party  and  party,  or 
alfo  to  proceedings  ex  officio :  and  their  refolution  here- 
upon is  differently  related.  Croke's  report  of  it  is,  that 
the  ftatute  is  intended,  where  the  ecclefiaftical  judge  pro- 
ceeds ex  officio  and  ore  tenus ;  whereas  More  and  Noy. 
fay,  it  was  unanimoufly  refolved,  that  the  ftatute  intended 
A  a  2  only 
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tonly  proceedings  between  party  and  party,  and  not  pro 
cecdings  ex  officio  and  ore  tenus.     Gibf.  ioog. 

From  this  variety  of  reports  concerning  the  refolution 
of  the  juftices  at  that  time,  hath  fprung  a  like  variety  in 
the  fubfequent  judgments  upon  this  head.  In  the  13  Ja. 
where  the  high  commiffion  proceeded  not  by  way  of  libel 
but  by  articles,  it  was  refolvcd,  that  the  articles  were  in 
the  nature  of  a  libel,  and  fo  within  the  intent  of  the  fta- 
tute :  In  like  manner,  in  the  27  Cha.  2.  where  the  cafe 
was)  concerning  articles  of  presentment,  it  was  adjudged 
that  a  copy  ought  to  be  delivered,  as  well  on  articles  of 
prefentment  as  on  other  libels,  and  that  the  reading  the 
prefentment  to  the  party  is  not  fufficient.  And  before 
that,  in  the  20  Cha.  2.  in  the  cafe  of  Taylor  and  Browny 
the  court  refolved,  that  this  ftatute  extends,  where  the 
proceeding  in  the  ecclefiaftical  court  is  ex  officio,  as  well 
as  between  party  and  party ;  and  that  the  report  of  More 
is  ill  reported,  for  Croke  is  contrary.     Gibf.  1009. 

On  the  other  hand,  not  only  More  and  Noy  concur  in 
their  reports  of  the  refolution  as  abovefaid  ;  but  fo  late  as 
the  16  Cha.  2.  in  the  cafe  of  Scurr  and  Burrell  (that  is, 
but  four  years  before  the  abovementioned  cafe  of  Taylor 
and  Brown),  the  court  agreed,  that  where  the  libel  is  ex 
officio  judicis,  the  judge  is  not  bound  to  give  a  copy 
within  this  ftatute,  but  only  where  it  is  between  party 
and  party.     Gibf.  1009. 

But,  after  all,  it  feemeth  fomewhat  ftrange,  that  there 
fhould  be  fo  much  difficulty  about  this  matter.  It  is 
plain  enough  that  More  and  Noy  report  the  refolution 
right,  and  that  in  Croke  it  hath  been  nothing  but  a  flip 
of  the  pen,  or  error  in  the  impreffion.  It  is  fufficiently 
evident,  from  the  words  of  the  ftatute  it  felf,  that  pro- 
ceedings betwixt  party  and  party  are  by  no  means  intend- 
ed to  be  excluded ;  for  it  reciteth  that  perfons  are  daily 
cited  to  appear  in  the  fpiritual  court  to  anjwer  to  divers 
perfons  of  things  which  touch  freehold,  debt,  trefpafs,  and  the 
like,  all  of  which  concern  matters  between  party  and  par- 
ty;  the  only  doubt  was,  whether  it  fhould  extend  alfo  to 
proceedings  ex  officio  ;  and  the  cafe  there  was,  that  the 
high  commiffioners  had  deprived  certain  puritan  minifters, 
proceeding  againft  them  ex  officio  being  Ore  tenus  con- 
vocati.  And  Croke  fays  (Cro.  Ja.  37. )>  that  all  the 
juftices  held,-  that  they  were  lawfully  fo  deprived  :  And 
then  the  juftices  being  afked,  whether  a  prohibition  be 
grantable  againft  the  commiffioners  upon  this  ftatute,  if 
they  do  not  deliver  a  copy  of  the  libel  to  the  party  j  Croke 

fays 
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fays  that  they  3]!  anfwered  that  thejlatute  is  intended  where 
the  ecclejiaftical  judge  proceeds  ex  officio  et  ore  tenus :  but  to 
make  it  confiftent  with  what  went  before,  he  muft  have 
meant  to  fay  that  the  Jlatute  is  "  not"  intended  where  the 
ecclejiaftical  judge  proceeds  ex  officio  et  ore  te?ws.  And  the  na- 
ture of  the  cafe  requires  it ;  for  they  all  held,  that  the 
minifters  were  lawfully  deprived,  arid  it  is  certain  jn  that 
cafe  they  had  no  copy  of  the  libel  given  them,  for  there 
was  no  libel. 

Neverthelefs,  the  law  hath  fince  been  held  to  be  otherr 
wife :  For,  M.  2  An.  Anonym.  It  was  held,  that  a  prohi- 
bition lieth  for  denying  a  copy  of  the  libel,  to  any  eccler 
fiaftical  court ;  for  the  ecclefiaftical  jurifdiction  is  limited; 
and  the  party  ought  to  know  whether  the  matter  be  with- 
in their  jurifdiction,  and  how  to  anfwer.  And  Holt 
chief  juftice  faid,  that  it  was  formerly  held  by  all  the  jud- 
ges of  England,  that  when  there  was  a  proceding  ex  offi- 
cio in  the  ecclefiaftical  court,  they  were  not  bound  to  give 
the  party  a  copy  of  the  articles  :  but  the  law  is  other- 
wife  ;  for  in  fuch  cafe,  if  they  refufe  to  give  a  copy 
g£  the  articles,  a  prohibition  fhall  go  until  it  be  given. 
And  accordingly  in  this  cafe  a  prohibition  was  granted 
by  the  court.     2  Salk.  553. 

But  after  a  copy  is  given,  the  prohibition  ipfo  facto 
is  difcharged,  without  any  writ  of  confultation  iffued. 
Gibf.  10 10. 

At  what  Time  the  libel  is  grantable  hy  the  law]  Therefore 
this  ftatute  was  not  introductory  of  a  new  law,  but  only 
an  affirmance  of  the  common  law.     Gibf,  1009. 

It  may  be  granted  and  delivered  to  the  party]  In  the  cafe  of 
Syms  and  Selwood,  M.  27  C.  2.  When  the  ecclefiaftical 
court  declared,  that  proclamation,  or  reading  with  an  au- 
dible voice  in  court  was  a  delivery ;  a  prohibition  was 
granted  by  the  temporal  court  unlefs  caufe  fhewed.    3  Keba 

565- 

Without  any  difficulty]  And  if  a  copy  of  the  libel  is  not 
delivered,  there  is  a  writ  in  the  regifter  to  compel  the 
1  delivery  of  it.     Gibf.  1010. 

Fitzherbert  faith,  If  a  man  be  fued  in  the  fpiritual 
court,  and  the  judges  there  will  not  grant  unto  the  defen- 
dant a  copy  of  the  libel,  then  fhall  he  have  a  prohibition 
<  directed  unto  them  for  to  furceafe,  until  they  have  deli- 
vered the  copy  of  the  libel.  Which  prohibition  the  more 
modern  books  have  put  under  thefe  two  limitations  ;  firft, 
I  that  before  it  is  granted,  an  oath  be  required,  of  the  de- 
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nial  of  the  libel  ;  and  fecondly,  that  it  fhall  not  be 
granted  at  all,  if  the  appeal  is  made  forfuch  denial  (as  for 
a  gravamen)  from  an  inferior  to  a  fuperior  court,  becaufe 
the  party  hath  his  election,  and  hath  chofen  another  re- 
medy.    Gib/,  j  oio. 

To  the  remedy  by  way  of  prohibition,  Fitzherbert 
adds,  that  the  defendant  may  have  an  action  againft  them 
upon  this  ftatute,  if  they  will  not  deliver  the  copy  of  the 
libel,  whether  the  caufe  in  the  libel  be  a  fpiritual  caufe  or 
not.     Gib/,    io io. 

3.  By  the  feveral  ftamp  ads,  every  libel  or  copy  there- 
of, fhall  \>e  upon  a  double  fixpenny  ftamp. 


Iftablifiiment  «f  i,  T}  Y  the  j  An.  c.  14.     Whereas  in  many  places  in 
^coilmed!"       D   England,  the  provifion  for  the  clergy  is  fo  mean, 
that  the  neceflary  expence  of  books  for  the  better  profe- 
cution  of  their  ftudies  cannot  be  defrayed  by  them  ;    and 
whereas  feveral  perfons  of  late  years  have  by  charita- 
ble contributions  erected  libraries  within  feveral  parifhes 
and  diftricts ;    but  fome  provifion  is  wanting  to  preferve 
the  fame,  and  fuch  others  as  fhall  be  provided  in  the 
farne  manner,  from  embezilment :    it  is  enacted,  that  in 
every  parifh  or  place  where  fuch  a  library  is  or  fhall  be 
creeled,  the  fame  fhall  be  preferved  for  fuch  ufes  as  the 
fame  is  and  fhall  be  given ;   and  the  orders  and  rules  of 
the  founders  thereof  fhall  be  obferved  and  kept.     f.   1 . 
Ordinary  to  vifit      2    And  ;t  faW  be  lawful  for  the  proper  ordinary,  or 
ti«  lame.  ,.  ._,  .   .  \      r  ,  J   ,  . 

his  commiiiary  or  official,  or  the  archdeacon,  or  by  his 

direction  his  official  or  furrogate,  if  the  faid  archdeacon  be 
not  the  incumbent  of  the  place  where  fuch  library  is,  in 
their  vifitation  to.  inquire  into  the  ftate  and  condition  of 
the  faid  libraries,  and  to  amend  and  redrefs  the  grievances 
and  defects  of  and  concerning  the  fame,  as  to  him  or 
them  fhall  feem  meet:  and  it  fhall  be  lawful  for  the 
proper  ordinary  from  time  to  time,  as  often  as  fhall  be 
thought  fit,  to  appoint  fuch  perfons  as  he  fhall  think  fit, 
to  view  the  ftate  and  condition  of  fuch  libraries ;  and 
the  faid  ordinaries,  archdeacons,  or  officials  reflectively, 
fhall  have  free  accefs  to  the  fame,  at  fuch  times  as  they  | 
ihall  refpectively  appoint,     f.  3, 

3.  And 
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3.  And  to  prevent  any  embezilment  of  books  upon  To  be  locked  up 
the  death  or  removal  of  any  incumbent ;  immediately  Cy"^he  church- 
after  fuch  death  or  removal,  the  library  belonging  to  fuch 

parifh  or  place  {hall  be  forthwith  (hut  up,  and  locked, 
or  otherwife  fecured  by  the  churchwardens,  or  by  fuch 
perfons  as  fhall  be  authorized  by  the  proper  ordinary  or 
archdeacon  refpectively  j  fo  that  the  fame  (hall  not  be 
opened  again,  till  a  new  incumbent,  rector,  vicar,  mi- 
nifter,  or  curate  fhall  be  inducted  or  admitted,     f.   6. 

Provided,  that  if  the  place  where  fuch  library  fhall  be 
kept,  fhall  be  ufed  for  any'publick  occafion  for  meeting 
of  the  veftry  or  otherwife  for  the  difpatch  of  any  bufinefs 
0/ the Jaid  parifh,  or  for  any  other  publkk  occafion  for 
which  the  faid  place  hath  been  ordinarily  ufed  ;  the  faid 
place  fhall  neverthelefs  be  made  ufe  of  as  formerly  for  fuch 
purpofes,  and  after  fuch  bufinefs  difpatched,  fhall  be  again 
forthwith  fhut  and  locked  up,  or.  otherwife  fecured  as  is 
before  directed,     f.  7. 

4.  And  for  the  encouragement  of  fuch  founders  and  Nswf  incumbent 
benefactors,  and  to  the  intent  they  may  be  fatisfied  that t0  6've 'etuMty' 
their  pious   and   charitable  intent  may  not  be  fruftrated  ; 

every  incumbent,  rector,  vicar,  minifter,  or  curate  of  a 
parifh,  before  he  fhall  be  permitted  to'ufe  and  enjoy  fuch 
library,  fhall  enter  into  fuch  fecurity  by  bond  or  otherwife 
for  prefervation  of  fuch  library,  and  due  obfervance  of  the 
rules  and  orders  belonging  to  the  fame,  as  the  proper  ordi- 
naries within  their  refpecSr.ivejurifdicr.ions  in  their  dif- 
cretion    fhall  think  fit.     f.  2. 

5.  And  where  any  library  is  appropriated  to  the  ufe  of  An-i  to  m-.'^ 
the  minifter  of  any  parifh  or  place,  every  rector  vicar  mi-  new  catalogues. 
nifter  or  curate  of  the  fame,  within  fix  months  after  his 
inftitution  induction  or  admiflion,  fhall  make  a  new  ca- 
talogue of  all  books  remaining  in  or  belonging  to  fuch 

library,  and  fhall  fign  the  faid  catalogue,  thereby  ac- 
knowledging the  cuftody  and  pofTeffion  of  the  faid  books  ; 
which  faid  catalogue  fo  figned  fhall  be  delivered!  to 
the  proper  ordinary  within  the  time  aforefaid,  to  be 
kept  or  regiftred  in  his  court,  without  any  fee  or  reward 
for  the  fame.     f.  4. 

And  where  any  library  fhall  at  any  time  hereafter  be 
given  and  appropriated  to  the  ufe  of  any  parifh  or  place, 
where  there  fhall  be  an  incumbent  rector  vicar  minifter 
or  curate  in  pofTeffion  ;  he  fhall  make  a  catalogue  thereof, 
and  deliver  the  fame  as  aforefaid,-  within  fix  months,  after 
he  fhall  receive  fuch  library,     f.  5. 
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Books  noi  to  be 
alienated. 


Remedy  in  cafe 
of  b'>olcs  loft  or 
detained. 


Account  to  be 
kept  of  new  be- 

neiaclions. 


6.  And  none  of  the  faid  books  {hall  in  any  cafe  be 
alienable,  or  be  alienated,  without  the  confent  of  the  pro* 
per  ordinary  ;  and  then  only,  when  there  is  a  duplicate 
of  fuch  book.     f.   io. 

j.  And  in  cafe  any  book  or  books  be  taken  or  other- 
wife  loft  out  of  the  faid  library,  it  (hall  be  lawful  for  a 
juftice  of  the  peace  to  grant  his  warrant  to  fearch  for  the 
fame  ;  and  in  cafe  the  fame  be  found,  fuch  book  or  books 
fo  found  fhall  immediately  by  order  of  fuch  juftice  be  re- 
ftored  to  the  faid  library,     f.   io. 

And  in  cafe  any  book  or  books  belonging  to  the  faid 
library  fhall  be  taken  away  and  detained  ;  it  fhall  be  law- 
ful for  the  incumbent,  rector,  vicar,  minifter,  or  curate 
for  the  time  being,  or  any  other  perfon  or  perfons,  to 
bring  an  action  of  trover  and  converfion,  in  the  name  of 
the  proper  ordinaries  within  their  refpective  jurisdictions  : 
whereupon  treble  damages  fhall  be  given,  with  full  cofts 
of  fuit,  as  if  the  fame  were  his  or  their  proper  book  or 
books ;  which  damages  fhall  be  applied  to  the  ufe  anc 
benefit  of  the  faid  library,     f.  i. 

8.  And  for  the  better  prefervation  of  fuch  books,  and 
that  the  benefactions  given  towards  the  fame  may  appear; 
a  book  fhall  be  kept  within  the  faid  library,  for  the  en- 
tring  and  regiftring  of  all  fuch  benefactions  and  fuch 
books  as  fhall  be  given  towards  the  fame,  and  therein  the 
minifter  fhall  enter  fuch  benefaction,  and  an  account  ot 
all  fuch  books  as  fhall  from  time  to  time  be  given,  anc 
by  whom  given,     f.  8. 

9.  And  for  the  better  governing  the  faid  libraries,  and 
it  fhall  be  lawful  for  the  proper 

ordinary,  together  with  the  donor  of  fuch  benefaction  (if 
living)  and  after  the  death  of  fuch  donor  for  the  proper 
ordinary  alone,  to  make  fuch  other  rules  and  orders  con- 
cerning the  fame,  over  and  above,  and  befides,  but  not 
contrary  to  fuch  as  the  donor  of  fuch  benefaction  fhall 
in  his  difcretion  judge  fit  and  necefTary;  which  faid  or- 
ders and  rules  fo  to  be  made,  fhall  from  time  to  time  be 
cntred  in  the  faid  book  or  fome  other  book  to  be  prepared 
for  the  purpofe,  and  kept  in  the  faid  library,  f.  9. 
Exception.  I0«  ^ut  nothing  in  this  act  fhall  extend  to  a  publick 

library  erected  in  the  parifh  of  Ryegate  in  the  county  of 
Surrey,  for  the  ufe  of  the  freeholders  vicar  and  inhabi- 
tants of  the  faid  parifh,  and  of  the  gentlemen  and  cler- 
gymen inhabiting  in  parts  thereto  adjacent ;  the  faid  li- 
brary being  conftituted  in  another  manner  than  the  libra- 
ries provided  for  by  this  act.     i.  11. 

Litany, 
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from  time  to      preferving  of  the  fame ; 

time  how  to  be 
made. 
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London;     Cuftom   of   diftribution    of   inteftates 
effe&s  there.     See  ODUIfau 
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THE  penalties  of  12  d  a  funday,  and  20  1  a  month, 
for  not  referring  to  church  on  the  lord's  day,  are 
treated  of  under  the  titles  |0ttWtCk  tDOjffjtp   and  po* 

1.  Can.  13.  All  manner  of  perfons  within  the  church  °utyJ^^n 
of  England  mall  celebrate  and  keep  the  lord's  day  com-  °r  S  ay* 
monly  called  funday,  according  to  god's  holy  will  and 

pleafure  and  the  orders  of  the  church  of  England  pre- 
scribed in  that  behalf  j  that  is,  in  hearing  the  word  of 
god  read  and  taught,  in  private  and  publick  prayers,  in 
acknowledging  their  offences  to  god  and  amendment  of 
the  fame,  in  reconciling  themfelves  charitably  to  their 
neighbours  where  difpleafure  hath  been,  in  oftentimes  re- 
ceiving the  communion  of  the  body  and  blood  of  Chrift, 
in  vjfiting  of  the  poor  and  fick,  ufing  all  godly  and  fober 
converfation. 

2.  By  the  1  J.  c.22.  No  Jhoemaker  Jhall 'Jhew,  to  the  intent ■  EwrdfiBgwwld- 
to  put  to  f ale,  any  Jhoes,  boots,  buskins,  flartops,  flippers  or  pon-  iordVday.°n  *  C 
■tofes,  upon  the  funday,   on  pain  of  forfeiting  3  J  \d  a  pair, 

and  the  value  thereof;  to  be  recovered  at  the  affiles,  feffions^ 
cr  leet ;  one  third  to  the  king,  one  third  to  him  vjho  Jhall  fue^ 
and  one  third  to  the  town  or  lord  of  the  leet  where  the  offence 
fhall  be  committed,     f.   28,  46,  50. 

By  the  3  C.  c.  1.  Forafmuch  as  the  lord's  day  commonly 
called  funday,  is  much  broken  and  profaned^  by  carriers  wag- 
goners carters  wainmen  butchers  and  drovers  of  cattle,  to  the 
great  dijhonour  of  god  and  reproach  of  religion  ;  it  is  enacled, 
that  no  carrier,  with  any  horfe  or  horfes,  nor  waggon-men  with 
-any  waggon  or  waggons,  nor  carmen  with  any  cart  or  carts9 
nor  wainman  with  any  wain  or  wains,  nor  drovers  with  any  cat- 
tle, Jhall  by  themfelves  or  any  other  travel  upon  the  J aid  day,  on 
pain  of  20  s.  or  if  any  butcher,  by  himfelf,  or  any  other  for 
him  by  his  privity  or  confent,  Jhall  kill  or  fell  any  viclual  on  the 
J. aid  day,  he  Jhall  forfeit  6  s  ££  d,     The  fame  being  done  in  the 

view, 
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view  of  am  jufllce  of  the  peace,  mayor  or  other  head  officer  of 
any  city  or  town  corporate,  or  proof  on  oath  of  two  witneffes, 
or  confcffion:  To  be  levied  by  a  conftable  or  churchwarden,  by 
warrant  of  fuch  jujlice  or  head  ofju.  ;  by  diflrefs  and  [ale  ;  or 
the  fame  may  be  recovered,  by  any  perfon  who  Jhall  fuc  for  the 
fame,  by  bill  plaint  or  information,  in  any  of  his  majejly's 
courts  of  record,  in  any  city  or  town  corporate,  before  his  ma~ 
je/ly's-  ju/lices  of  the  peace  in  their  general  quarter  fejjions  of 
the  peace  :  The  fame  to  be  employed  to  the  ufe  of  the  poor  of 
the  parijh  where  the  offence  Jhall  be  committed ;  faving  only 
that  it  Jhall  be  lawful  for  fuch  jujlice  mayor  or  head  officer,  out 
of  the  faid  forfeitures  to  reward  fuch  perfon  as  Jhall  inform  or 
otherwife  profecute  as  aforefaid,  fo  as  fuch  reward  exceed  not 
the  third  part  of  the  forfeitures,  Profecution  to  be  in  fix 
months.  And  provided,  that  this  acl  Jhall  not  in  any  fort 
abridge  or  take  away  the  authority  of  the  court  ecclefiajlical. 

If  any  butcher]  E.  12  G.  K.  and  Brotberton.  There 
was  an  indictment  for  exercifing  the  trade  of  a  butcher 
on  a  funday  :  and  exception  was  taken,  that  it  was  not 
laid  to  be  againft  the  form  of  the  ftatute,  and  it  was  no 
offence  at  common  law.  And  upon  demurrer,  judgment 
was  given  for  the  defendant.     Str.   702. 

By  the  29  C.  2.  c.  7.  All  perfons  Jhall  on  every  lord's 
day  apply  themf elves  to  the  obfervation  of  the  fame,  by  exercifing 
themfelves  thereon  in  the  duties  of  piety  and  religion,  publickly 
and  privately  :  and,  no  tradefman  artificer  workman  labourer  or 
other  perfon  whatfoever,  Jhall  do  or  exercife  any  worldly  labour 
bufmefs  or  work  of  their  ordinary  callings  on  the  lord's  day  or 
any  part  thereof  (works  of  necejftty  and  charity  only  excepted)  : 
And  every  perfon  being  of  the  age  of  fourteen  years  and  up- 
wards, offending  in  the  premijjes  Jhall  forfeit  5  s.  And  no 
perfon  Jhall  publickly  cry,  Jhew  forth,  or  expofe  to  fale,  any 
wares  merchandizes  fruit  herbs  goods  or  chattels  whatfoever ', 
upon  the  lord's  day,  or  any  part  thereof;  on  pain  of  forfeiting 
the  fame.  And  no  drover  horfe-courfer  vjaggoner  butcher  hig- 
ler  or  any  of  their  fervants,  Jhall  travel  or  come  into  his  or  their 
inn  or  lodging,  upon  the  lord's  day  or  any  part  thereof;  on 
pain  of  20  s.  And  no  perfon  Jhall  ufe  imploy  or  travel  upon  the 
lord's  day,  with  any  boat  wherry  lighter  or  barge  (except  it  be 
upon  extraordinary  accafion,  to  be  allowed  by  a  jujlice  of  the 
peace  of  the  county,  or  head  officer  or  fome  jujlice  of  the  peace 
of  the  city  borough  or  town  corporate  where  the  facl  Jhall  be 
committed)  ;  on  pain  of  5  s.  And  if  any  perfon  offending  in 
any  of  the  premises,  JJoall  be  thereof  convicted  before  any  jujlice 
of  the  peace  of  the  county,  or  chief  officer  or  jujlice  ofthe-peace 
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§f  the  city  borough  or  town  corporate  where  the  offence  /hall  he 
committed,  on  view  or  confeffion  or  oath  of  one  witnefs ;  the 
faid  jujlice  or  chief  officer  Jhall  give  warrant  to  the  conjlables  or 
churchwardens  of  the  parijh  where  the  offence  Jhall  he  committed, 
to  feize  the  faid  goods  cried,  Jhexued  forth,  or  put  to  fale  as 
aforefaid,  and  to  fell  the  fame  j  and  to  levy  the  faid  other  for" 
feitures  or  penalties  by  dlflrefs  and  fale  ;  and  in  default  of  fuch 
dijlrefs,  or  in  cafe  of  infufficiency  or  inability  of  the  faid  offen- 
der to  pay  the  faid  forfeitures  or  penalties,  that  then  the  party 
offending  be  fet  publickly  in  the  flocks,  by  the  fpace  of  two  hours* 
And  all  the  forfeitures  or  penalties  aforefaid  Jhall  be  employed  and 
converted  to  the  ufe  of  the  poor  of  the  parijh  where  the  offence 
jhall  be  committed ;  J'ave  only  that  fuch  jujlice  mayor  or  other 
head  officer  may  reward  the  informer  out  of  the  fame,  not  ex- 
ceeding the  third  part.  But  this  Jhall  not  extend  to  the  prohi- 
biting of  drejjing  of  meat  in  families,  or  dreffing  or  felling  of 
meat  in  inns,  cooks  Jhops,  or  victualling  houfes,  for  fuch  as 
etherwife  cannot  be  provided ;  nor  to  the  crying  or  felling  of 
milk,  before  nine  of  the  clock  in  the  morning,  or  after  four  of 
the  clock  in  the  afternoon.  Profecution  for  the  faid  offences  to 
be  in  ten  days. 

But  by  the  10  &  11  W.  c.  24.  Mackarel  are  al- 
lowed to  be  fold  on  fundays,  before  or  after  divine  fervice. 
f.   14. 

And  by  the  2  G.  3.  c.  15.  Fijh  carriages  (for  the  fupply 
chiefly  of  the  markets  within  London  and  Weftminfter) 
fhall  be  allowed  to  pafs  on  fundays  and  holidays,  whether 
laden  or  returning  empty. 

And  by  the  11  &  12  IV.  c.  21.  The  rulers  and  over- 
feers,  auditors  and  aflift-ints  of  the  fociety  and  company 
of  watermen  of  the  river  Thames,  may  appoint  any  num- 
ber of  watermen  not  exceeding  forty,  to  ply  and  work  on 
every  lord's  day  between  Vaux  Hall  and  the  Lime  houfe, 
for  the  carrying  paflengers  at  one  penny  each  perfon ;  the 
fame  to  be  applied  (after  paying  thereout  to  fuch  perfons 
for  their  day's  labour  fo  much  as  mall  be  agreed  on)  to 
the  ufe  of  the  poor  aged  decayed  and  maimed  water- 
men and  lightermen  of  the  faid  fociety  and  their  widows. 

And  by  the  9  An,  c.  23.  It  fliall  be  lawful  for  any 
licenfed  hackney  coachman  or  his  driver,  or  any  chairman, 
to  ply  and  ftand  with  their  coaches  and  chairs,  and  to 
drive  and  carry  the  fame  refpe&ively  on  the  lord's  day, 
within  the  limits  of  the  bills  of  mortality,    f.  20. 

In  the  regifter  of  archbifhop  Chichley,  we  find  a  fpe- 

cial  declaration,  borbidding  the  barbers  of  London  to  ex»- 
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ercife  their  callings  on  the  lord's  day ;   and  in  *  vifitation 
of  archbifhop  Warham,  we   find  barbers  and  butchers  prc- 
fented  to  the  fpiritual  court  for  exercifing  their  feveraj 
trades  on  that  day,  and  admoniftied  to  forbear  it,  on  pain 
of  ecclefiaftical  cenfures.     Gibf.  238. 
Fairs  and  mar-     .    3'  By  the  27  H.  6.  c.  5.   Confidering  the  abominable  in- 
kets  on  the  lord's  juries  and  offences  done  to  almighty  god,  and  to  his  faints,  al- 
day*  ways  aiders  andfmgular  affiflers  in  our  neceffities,  becaufe  of  fairs 

and  markets  upon  their  high  and  principal  feajls,  as  in  the  feafl 
of  the  afcenfion  of  our  lord,  in  the  day  of  corpus  chrifli,  in  the 
day  of  Whitfunday,  in  trinity  funday,  with  other  fundays,  and 
alfo  in  the  high  feafl  of  the  affumption  of  our  blefjed  lady,  the 
day  of  all  faints,  and  on  good  friday,  accuflomably  and  mifera- 
hly  holden  and  ufed  in  the  realm  of  England ;  in  which  prin- 
cipal andfejlival  days,  for  great  earthly  covetife,  the  people  is 
more  willingly  vexed,  and  in  bodily  labour  foiled,  than  in  Qfher 
ferial  days,  as  in  faflening  and  making  their  booths  and  flails, 
hearing  and  carrying,  lifting  and  placing  their  wares  outward 
and  homeward,  as  tho'  they  did  nothing  remember  the  horrible 
defiling  of  their  fouls  in  buying  and  felling,  with  many  deceitful 
lies,  and  falfe  perjury,  with  drunkennefs  and  Jlrifes,  and  fa 
fpecially  withdrawing  themfelves  and  their  fervants  from  divine 
fervice ;  it  is  ordained,  that  all  manner  of  fairs  and  markets 
in  the  faid  principal  feafl s  and  fundays  and  good  friday,  Jhall 
clearly  ceafe  from  all  /hewing  of  any  goods  or  merchandifes  (ne- 
ceffary  visual  only  except),  upon  pain  of  forfeiture  of  all  the 
goods  aforefaidfo  Jhewed,  to  the  lord  of  the  franchife  or  liberty 
where  fuch  goods  contrary  to  this  ordinance  Jhall  be  jhewed  (the 
four  fundays  in  harvejl  except).  Neverthelefs  the  king  of  his 
fpecial  grace  by  authority  of  the  parliament  granteth  to  them 
power,  which  of  old  time  had  no  day  to  hold  their  fair  or  mar- 
ket, but  only  upon  the  fcflival  days  aforefaid,  to  hold  by  the  fame 
authority  andjlrength  of  his  old  grant,  within  three  days  next 
before  the  faid  feajls,  or  next  after,  proclamation  firfl  made  to 
the  fimple  common  people  upon  which  day  the  aforefaid  fair  Jhall 
be  holden,  always  to  be  certified  without  any  fine  or  fee  to  be 
taken  to  the  king's  ufe.  And  they  which  of  old  time  have,  by 
fpecial  grant,  fufficient  days  before  the  feajls  aforefaid,  or  af- 
ter, Jhall  in  like  manner  as  is  aforefaid  hold  their  fairs  and 
markets  the  full  number  of  their  days ;  the  faid  fejlivals  and 
fundays,  and  good  fridays  except. 

Provided,  that  this  prefent  ordinance  Jhall  endure  until  the 
next  parliament,  and  fo  forth  ;  except  in  the  faid  parliament  a 
reafonable  caufe  be  alledged  Jhewed  and  proved,  for  the  which 
it  Jhall Jeem  not  expedient  that  the  aforefaid  ordinance  Jhall  fa 
endure* 
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Within,  three  days  next  before  the  [aid  feajl,  -or  next  after"] 
In  the  8  &?  9  of  queen  Elizabeth,  a  bill  was  read  the  firft 
and  fecond  time,  to  avoid  fairs  and  markets  on  funday,  to 
the  next  working  day  following  ;  which  therefore  feems 
to  be  the  bill  that  had  been  prepared  in  the  convocation 
of  1562,  whereby  it  was  provided,  that  upon  every  fab- 
bath  day  and  principal  feaft  day,  be  kept  neither  open  fair 
nor  market  throughout  the  year ;  and  that  all  perfons  or 
corporations,  having  by  patent  fuch  days  exprefTed,  may 
change  the  fame  days  with  the  days  immediately  follow- 
ing or  going  before  the  faid  fundays  or  principal  feaft  day.  "  . 
Gibf.  242. 

In  the  third'year  of  king  Charles  the  firft,  a  national  faft 
having  been  appointed,  the  bifhop  of  Winchefter  was  di- 
rected to  move  the  king,  that  whereas  on  that  day  divers 
fairs  and  markets  were  granted  to  divers  towns  by  char- 
ter, his  majefty  would  be  pleafed,  that  inthofe  places  they 
might  have  liberty  to  keep  the  faid  faft  the  next  day  after 
the  faid  fairs  ended,  notwithstanding  his  majefty's  procla- 
mation to  that  day;  with  which  his  majefty  was  well 
pleafed,  and  the  bifhops  of  each  diocefe  were  directed  by 
the  houfe  to  take  care  accordingly.     Gibf.  275. 

M.  38  y  39  El.  Comyns  and  Boyer.  A  fair  holden 
upon  the  funday  is  fufficient  in  law ;  for  alth'o'  by  the 
ftatute  there  is  a  penalty  inflicted  upon  the  party  that  fells 
upon  that  day,  yet  it  maketh  not  the  fale  to  be  void. 
Cro.  Eliz.  485. 

4.  By  the  1  C.  c.  1.  Forafnuch  as  there  is  nothing  more sp0rts. 
acceptable  to  god,  than  the  true  and  ftncere  fervice  and  worjhip 
of  him  according  to  his  holy  will,  and  that  the  keeping  holy  of 
the  lord's  day  is  a  principal  part  of  the  true  fervice  of  god, 
which  in  very  ■  many  places  of  this  realm  hath  been  and  now  is 
profaned  and  neglecled  by  a  diforderly  fort  of  people,  in  exer- 
sifmg  and  frequenting  bear-baiting,  bidl-baiting,  interludes,  com- 
mon plays,  and  other  unlawful  exercifes  and.  paflimes  upon  the 
lord's  day ;  and  for  that  many  quarrels,  bloodjheds  and  other 
great  inconveniences,  have  grown  by  the  refort  and  concourfe  of 
people  going  oat  of  their  oxvn  parijhes,  to  fuch  difordered  and 
unlawful  exercifes  and  pajlimes,  neglecling  -divine  fervice  both 
in  their  ozvn  parifies  and  elfewhere ':  it  is  enacled,  that  from 
henceforth  there  Jhall  be  no  meetings,  ajjemblies,  or  concourfe 
of  people,  out  of  their  own  parijhes,  on  the  lord's  day,  for  any 
J ports  and  pajlimes  whatfoever ;  nor  any  bear-baiting,  bull- 
baiting,  interludes,  common  plays,  or  other  unlawful  exercifes 
and  pajlimes,  ufed  by  any  perfons  zvithin  their  own  parijhes. 
And  every  pcrfon  offending  in  any  the  premiffes,  Jhall  forfeit 
2  tor 
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for  every  offence  3  s  \d  to  the  ufe  of  the  poor.  And  any  juf 
tice  of  the  peace  of  the  county \  or  chief  officer  of  a  city  borough 
or  town  corporate  where  the  offence  Jhall  be  committed,  who  on 
his  own  view,  or  confeffion  of  the  party ',  or  proof  of  one  wit- 
nefs  by  oath  Jhall  find  dny  per/on  offending  in  the  premiffes,  Jhall 
give  warrant  under  his  hand  and  feal  to  the  conjlables  and 
churchwardens  of  the  parijh  where  the  offence  Jhall  be  commit- 
ted, to  levy  the  /aid  penalty  Jo  ajfejfed  by  dijlrefs  and  f ale ;  and 
in  default  of  fuch  dijlrefs,  that  the  party  offending  be  fet  pub' 
lickly  in  thejlocks  by  the  fpace  of  three  hours.  Provided *  that 
no  man  be  impeached  by  this  ait  except  he  be  called  in  quejlion 
within  one  month  next  after  the  offence  committed.  Provided 
alfo  that  the  ecclcfiajlical  jurifdiclion  by  virtue  of  this  aft,  Jhall 
not  be  abridged ;  but  that  the  ecclejiajlical  court  may  punijh  thb 
/aid  offences,  as  if  this  ail  had  not  been  made. 

The  keeping  holy  of  the  lord's  day]  Which  duty  Lind- 
wood  thus  defcribes  :  To  keep  it  holy  and  pure  with  re- 
verence ;  that  is  to  fay,  generally,  by  ceafing  on  that  day 
from  wickednefs  ;  particularly,  by  refting  from  bodily  la- 
bour, which  hinders  the  operations  of  the  foul  towards' 
god  ;  and  moft  efpecially,  by  employing  it  wholly  in  di- 
vine contemplations.  And  elfewhere,  he  fays,  we  muft 
reft  wholly  unto  god.  From  which,  and  from  the  many 
laws  that  were  made  in  the  times  of  our  Saxon  anceftors 
againft  profaning  the  lord's  day,  the  learned  bimop  Stil- 
lingfleet  draws  this  pious  conclufion,  That  the  religious 
obfervation  of  the  lord's  day  is  no  novelty  ftarted  by 
fome  fects  and  parties  among  us  ;  but  that  it  hath  been 
the  general  fenfe  of  the  beft  part  of  the  chriftian  world, 
and  is  particularly  enforced  upon  us  of  the  church  of* 
England,  not  only  by  the  homilies,  but  by  the  moft  an- 
cient ecclefiaftical  laws  amongft  us.  Accordingly  (before 
the  book  of  fports  had  been  fet  forth  by  king  James  the 
firft)  not  only  the  injunctions  of  Edward  the  fixth  and 
queen  Elizabeth  had  fpecially  inforced  this  duty;  but  a 
bill  had  been  provided  by  the  bifhops  in  the  twelth  year 
of  queen  Elizabeth  for  enforcing  the  obfervation  of  it ; 
and  divers  bills  for  that  end  had  alfo  been  actually 
brought  into  parliament :  One,  in  the  27  Eliz.  intitled, 
A  bill  for  the  better  and  more  reverend  obferving  of  the 
fabbath  dav ;  which  having  paffed  both  houfes  after  great 
difputation,  was  denied  the  royal  aflent,  probably  upon; 
the  diflike  the  queen  had  of  the  parliament's  intermed- 
dling in  matters  of  religion.  Three  attempts  of  the  like 
nature  were  alfo  made  in  the  reign  of  king  James  the 

firft; 
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firft ;  as  appears  by  the  journals  of  parliament  in  the  fe- 
veral  years  :  and  (after  what  had  been  done  in  the  firft 
and  in  the  third  year  of  king  Charles  the  firft)  we  find  a 
bill  in  parliament  in  the  fifteenth  of  Charles  the  fecond, 
for  punifhing  divers  abufes  committed  on  the  lord's  day  ; 
and  in  the  fame  year,  when  a  bill  for  the  better  cbfer- 
vation  of  the  lord's  day  was  prepared  for  the  royal  aflent, 
and  ready  to  be  palled,  it  was  ftolen,  and  could  not  be 
recovered  upon  a  ftricr.  examination  made  by  the  houfe  of 
lords.     Gibf.  236. 

'There  /ball  be  no  meetings,  affemblies,  or  concourfe  of  people^ 
out  of  their  own  parijhes,  on  the  lord's  day,  for  any  fports  and 
pajiimes  whatfoever]  This  alfo  was  provided  againft  in 
king  James's  book  of  fports  :  "  We  do  likewife  ftraight- 
"  ly  command,  that  every  perfon  mall  refort  to  his  own 
"  parifh  church,  to  hear  divine  fervice,  and  each  parifh 
"  by  itfelf  to  ufe  the  faid  recreation  after  divine  fervice." 
Gibf.   236. 

For  any  fports  and  pa/limes  whatfoever]  King  James  the 
firft,  in  the  aforefaid  book  of  fports,  in  the  year  161 8, 
publickly  declared  to  his  fubjedts  thefe  games  following 
to  be  lawful;  viz.  dancing,  archery,  leaping,  vaulting, 
may-games,  whitfun  ales,  and  morrice  dances  ;  and  did 
command  that  no  fuch  honeft  mirth  or  recreation  mould 
be  forbidden  to  his  fubjecis  on  fundays  after  evening  fer- 
vice :  but  restraining  all  recufants  from  this  liberty ;  and 
commanding  each  parifh  (as  was  faid  before)  to  ufe  thefe 
recreations  by  it  felf ;  and  prohibiting  all  unlawful  games, 
bear-baiting,  bull-baiting,  interludes,  and  bowling  by  the 
meaner  fort.     Dalt.  c.  46.     Gibf.  236. 

5.  By  the  29  C.  2.  c.  7.  No  perfon,  upon  the  ^r^procefs 
day,  Jhall  ferve  or  execute,  or  caufe  to  be  fcrved  or  executed, 
any  writ,  procefs,  warrant,  order,  judgment,  or  decree  (ex- 
cept in  cafes  of  treafon,  felony,  or  breach  of  the  peace);  but 
the  fervice  of  the  fame  Jhall  be  void  to  all  intents  and  purpofes: 
and  the  perfon  fo  ferving  or  executing  the  fame,  Jhall  be  as  lia- 
ble to  the  fuit  of  the  party  grieved,  and  to  anfwer  damages  to 
him  for  doing  thereof,  as  if  he  had  done  the  fame  without 
any  writ,  procefs,  warrant,  order,  judgment,  or  decree  at  all. 
f.  6. 

Shall  ferve  or  execute,  or  caufe  to  be  ferved  or  executed,  any 

writ,  procefs,  &c.J     Before  this  ftatute,  one  might  have 

been  attached  for  arrefting  another  on  funday  (as  in  Prin- 

for's  cafe,  H.   16  Car.  who  was  fined  20  s  for  fo  doing) ; 

but 
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but  with  this  circumftancc,  that  he  might  have  arretted 
him  upon  any  other  day  of  the  week.  Agreeably  to 
which,  Keeling  faid,  upon  fuch  a  motion,  that  he  had 
known  many  attachments  for  arreting  a  man  upon  a  fun- 
day,  but  ftill  the  affidavit  contained,  that  he  might  hav<J 
been  taken  on  another  day;  to  which  Twifden  added, 
that  fo  alfo  it  was  for  arrefting  a  man  as  he  was  going 
to  church,  to  difgrace  him.  Cro.  Car.  602.  1  Mod% 
56. 

Procefs-]  A  libel  was  exhibited  in  the  fpiritual  court 
of  Durham  againft  a  woman  for  incontinence,  and  the 
citation  was  fixed  upon  the  church  door  on  a  funday, 
according  to  cuftom ;  upon  which  it  was  urged  as  the 
opinion  of  civilians,  that  fuch  citation  was  fufficient 
without  a  perfonal  ferving,  and  that  this  had  been  the 
conftant  practice  both  before  and  fince  this  ftatute :  and 
Holt  chief  juftice  faid,  if  the  ecclefiaftical  law  was  and 
had  always  been  to  ferve  this  procefs  on  a  funday  (in 
which  refpecT:  it  was  different  from  temporal  procefs, 
which  may  be  as  well  ferved  on  any  other  day,)  that 
then  it  did  not  feem  to  be  the  intent  of  this  ftatute,  to 
take  away  the  ferving  it  in  that  manner  ;  which  is  only 
meant  of  procefTes,  that  may  as  well  be  executed  at  any 
other  time.     5  Mod.  449.     2  Salk.  625. 

Except  in  cafes  of  treafon,  felony,  or  breach  of  the  peace] 
But  by  the  5  An.  c.  9.  a  judge's  warrant  for  apprehend- 
ing a  perfon  efcaped  out  of  the  king's  bench  or  fleet  pri- 
fon,  may  be  executed  on  the  lord's  day.     f.  3. 

Breach  of  the  peace']  A  juftice  of  the  peace  made  a 
warrant  to  a  conftable,  to  take  another  perfon  to  find 
fureties  for  the  good  behaviour.  The  conftable  executed 
the  wrrrant  on  a  funday:  and  he  was  juftified  by  the 
court ;  who  refolved,  that  a  warrant  for  the  good  beha- 
viour is  a  warrant  for  the  peace  and  more,  and  that  this 
ftatute  is  tx>  be  favourably  interpreted  for  the  peace. 
Raym.  250. 
"lottery.  6.  By  the  fame  ftatute,  If  any  perfon  which  Jhall  travel 

upon  the  lord's  day,  fhall  be  then  robbed ;  no  hundred,  or  the 
inhabitants  thereof,  JJiall  be  charged  zuith  or  anfwerable  for 
any  robbery  fo  committed :  but  the  perfon  fo  robbed  Jhall  be 
barred  from  bringing  any  action  for  the  faid  robbery.  Never- 
thelefs,  the  inhabitants  of  the  counties  and  hundreds  (after  no- 
tice of  any  fuch  robbery  to  them  or  fome  of  them  given,  or  af- 
ter hue  and  cry  for  the  fame  to  be  brought.)  (l)all  ?nake  frejh 

fuit 
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fait  after  ih'e  6jfenders-,  on  pain  of  forfeiting  to  the  "king  as 
much  money,  as  might  hav'e  been  recovered  againfl  the  hundred 
by  the  party  robbed \  if  this  law  had  not  been  made.     f.  5. 

if  any  perfon  &c.~\  This  claufe  was  probably  inferred, 
"With  reference  to  a  judgment  given  in  the  court  of  kind's 
bench j    M. .  16   J.  in  the  cafe  between  Waite  and  the 
hundred  of  Stoke  ;  where  the  queftiort  was,  whether  one 
being  robbed  upon  the  funday  morning  in  time  of  divine 
fervicej  and  making  hue  and  cry,  and  the  hundred   not 
producing  any  of  the  robbers,  the  faid  hundred  fhould  be 
chargeable  by  the  ftatute  ?  And  this  queftion  was  twice 
argued  at  the  bar  on  both  fides  ;    and  the  juftices  deli- 
vering their  Opinions  feriatim,  becaufe  it  was  a  leading 
cafe  in  this  point,  and  had  never  before  been  queftioned, 
Crake,   Doderidge,   and  Haughion  held  that  the  hundred 
Was  chargeable;  but Mountague  chief  juftice  held  the  con- 
I  Irary,  for  this  among  other  reafons,  becaufe  the  law  ap- 
i  points  that  men  mould  be  at  divine  fervice  on  funday, 
,  and  it  is  at  the  peril  of  thofe  who  will  travel   upon  fun- 
1  days,  if  they  be  robbed.     However  judgment  was  given 
1  btherwife ;  and  it  appears  not  by  the  report,   what  the 
particular  occafion  was,  to  travel  on  the  funday.     Cro. 
J  %a.  496.     Gibf.  239. 

Vflich  jhall  travel  Upon  the  lord's  day]  M>  7  G.  Tejhma- 
\hr  againft  the  hundred  of  Edmington-.  The  plaintiff  lived 
:  a  mile  from  the  church,  and  going  thither  with  his  lady 
i  in  his  coach  upon  a  funday,  was  robbed  ;  and  brought 

his  a£tidri  agairtft  the  hundred,  and  recovered ;  for  the 
i  ftatute  extends  only  to  the  cafe  of  travelling  :  but  Pratt 
c chief  juftice  faid^    if  they  had  been  going  to  make  vi- 

fits,  it  might  have  been  otherwife.     Str.  406. 
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Oncerning  the  adminiftring  of  this  facrament  to  lick 
perfons  :  See  title  &tcft» 


I.  Rubrick.  There  (hall  none  be  admitted  to  the  holy  Who  fliall  ot 
communion,  until  fuch  time  as  he  be  confirmed,  or  be  ftail  "ot  bue  **' 

,  ,    ,    ~  ,  /•  1  nutted  to  the  ho- 

Teady  and  dehrous  to  be  confirmed.  ly  communion. 

Peccham.  None  Jhall  give  the  communion  to  the  parijhioner 

ff  another  priejl,  without  his  mdnifeft  licence :  Which  ordi- 
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nance  nevertbelefs  jhall  not  extend  to  travellers,  nor  to  perfons 
in  danger,  nor  to  cafes  of  necejfity.     Lind.  233. 

Travellers]  For  travellers  are  parifhioners  of  every  pa- 
rifh.     Id. 

Perfons  in  danger]  That  is,  in  danger  of  death.     Id. 

And  by  Can.  28.  The  churchwardens  or  queftmen  and 
their  afliftants  fhall  mark,  as  well  as  the  minifter,  whe- 
ther any  ftrangers  come  often  and  commonly  from  other 
parifhes  to  their  church,  and  mail  {hew  their  minifter  of 
them,  left  perhaps  they  be  admitted  to  the  lord's  table 
amongft  others ;  which  they  fhall  forbid,  and  remit  fuch 
home  to  their  own  parifh  churches  and  minifters,  there  to 
receive  the  communion  with  the  reft  of  their  own  neigh- 
bours. 

Ruhr.  And  if  any  be  an  open  and  notorious  evil  liver, 
or  have  done  any  wrong  to  his  neighbours  by  word  or 
deed,  fo  that  the  congregation  be  thereby  offended  ;  the 
curate,  having  knowledge  thereof,  fhall  call  him  and  ad- 
vertife  him,  that  in  any  wife  he  prefume  not  to  come  tc 
the  lord's  table,  until  he  hath  openly  declared  himfelf  tc 
have  truly  repented,    and   amended   his  former  naught) 
life  ;  that  the  congregation  may  thereby  be  fatisfied,  whicl 
before  were  offended  ;  and  that  he  hath  recompenfed  the 
parties  to  whom  he  hath  done  wrong ;  or  at  leaft  declare 
liimfelf  to  be  in  full  purpofe  fo  to  do,  as  foon  as  he  con- 
veniently may. 

Ruhr.  The  fame  order  fhall  the  curate  ufe  with  thofe, 
betwixt  whom  he  perceiveth  malice  and  hatred  to  reign 
not  fuffering  them  to  be  partakers  of  the  lord's  table,  un- 
til he  know  them  to  be  reconciled.  And  if  one  of  the 
parties  fo  at  variance  be  content  to  forgive,  from  the  bot- 
tom of  his  heart,  all  that  the  other  hath  trefpaffed  againf 
him,  and  to  make  amends  for  that  he  himfelf  hath  offend- 
^ed,  and  the  other  party  will  not  be  perfuaded  to  a  godlj 
unity,  but  remain  ftill  in  his  frowardnefs  and  malice  ;  the 
minifter  in  that  cafe  ought  to  admit  the  penitent  perfon  tc 
the  holy  communion,  and  not  him  that  is  obftinate.  Pro- 
vided, that  every  minifter  fo  repelling  any,  as  is  fpecifiec" 
in  this  or  the  next  preceding  paragraph  of  this  rubrick, 
ihall  be  obliged  to  give  an  account  of  the  fame  to  the 
ordinary,  within  fourteen  days  after  at  the  fartheft.  Anc 
the  ordinary  fhall  proceed  againft  the  offending  perfon  ac- 
cording to  the  canon. 

By  Can.  26.  No  minifter  fhall  in  any  wife  admit  to  the 
receiving  of  the  holy  communion,  any  of  his  cure  or  flock, 

whicl 
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which  be  openly  known  to  live  in  fin  notorious  without 
repentance  ;  nor  any  who  have  malicioufly  and  openly 
contended  with  their  neighbours  ;  nor  any  churchwardens' 
or  fidemen  who  refufe  or  neglecl:  to  make  prefentment  of 
offences  according  to  their  oaths. 

By  Can.  27.  No  minifter,  when  he  celebrateth  the 
communion,  mail  wittingly  adminifter  the  fame  to  any 
but  to  fuch  as  kneel,  under  pain  of  fufpenfion ;  nor,  un- 
der the  like  pain,  to  any  that  refufe  to  be  prefent  at  pub- 
lick  prayers,  according  to  the  orders  of  the  church  of 
England  ;  nor  to  any  that  are  common  and  notorious  de- 
pravers of  the  book  of  common  prayer  and  adminiftration 
of  the  facraments,  and  of  the  orders  rites  and  ceremonies 
therein  prefcribed  ;  or  of  any  thing  that  is  contained  in 
any  of  the  39  articles  j  or  of  any  thing  contained  in  the 
book  of  ordering  priefts  and  bifhops ;  or  to  any  that  have 
fpoken  againft  and  depraved  his  majefty's  fovereign  autho- 
rity in  caufes  ecclefiaftical  :  except  every  fuch  perfon  fliall 
firft  acknowledge  to  the  minifter  before  the  churchwar- 
dens, his  repentance  for  the  fame,  and  promife  by  word 
(if  he  cannot  write)  that  he  will  do  io  no  more  ;  and  ex- 
cept (if  he  can  write)  he  fhail  firft  do  the  fame  under  his 
hand  writing,  to  be  delivered  to  the  minifter,  and  by  him 
fent  to  the  bifhop.of  the  diocefe,  or  ordinary  of  the  place. 
Provided,  that  every  minifter  fo  repelling  any  (as  is  fpeci- 
fied  either  in  this,  or  in  the  next  preceding  conftitution) 
fhall  upon  complaint,  or  being  required  by  the  ordinary, 
fignify  the  caufe  thereof  unto  him,  and  therein  obey  his 
order  and  direction. 

By  Can.  109.  If  any  offend  their  brethren,  either  by 

adultery,  whoredom,  inceft,  or  drunkennefs,  or  by  fwear- 

iing,  ribaldry,  ufury,  or  any  other  uncleannefs  or  wick- 

tednefs  of  life  5  fuch  notorious  offenders  fhall  not  be  ad- 

1  mitted  to  the  holy  communion,  till  they  be  reformed. 

2.  Can.  7 1 .  No  minifter  (hall  adminifter  the  holy  com-  Not  to  be  admi- 
munion  in  any  private  houfe ;  except  it  be  in  times  of  ne-niftred  m  pr*va'e 
cefiity,  when  any  being  either  fo  impotent  as  he  cannot   cues' 
■go  to  the  church,  or  very  dangeroufly  fick,  are  defirous  to 
^be  partakers  of  the  holy  facrament :    upon  pain  of  fuf- 
i>pen lion  for  the  firft  offence,    and  excommunication  for 
ithe  fecond.    Provided,  thathoufes  are  here  reputed  for  pri- 
vate houfes,    wherein   are  no  chapels  dedicated  and  al- 
lowed by  the  ecclefiaftical  laws  of  this  realm.     And  pro- 
vided  alfo,    under  the  pains   before  expreffed,    that  no 
cchaplains  do  adminifter  the  communion  in  any  other  pla- 
ces, but  in  the  chapels  of  the  faid  houfes  j  and  that  alfo 

B  b  2  they 


372 


%oitf&  fttppct:* 


Notice  to  be  gi- 
ven of  the  holy 
communion. 


Names  to  be  g: 
ven  in  the  day 
before. 


What  number  is 
icsjuifite  tor 
communicating. 


Communion 
tabic. 


they  do  the  fame  very  feldom  upon  fundays  and  holiday?  J 
(o  that  both  the  lords  and  mafters  of  the  laid  houfes,  and 
their  families,  {hall  at  other  times  rcfort  to  their  own  pa- 
rife  churches,  and  there  receive  the  holy  communion  at 
the  lead  once  every  year. 

3.  Can.  22.  We  do  require  every  minifter  to  give 
warning  to  his  parifhioners  publickly  in  the  church  at 
morning  prayer,  the  funday  before  every  time  of  his  ad* 
miniftring  that  holy  facrament,  for  their  better  prepara- 
tion of  themfelves :  which  faid  warning  we  injoin  the  faid 
parifhioners  to  accept  and  obey,  under  the  penalty  and 
danger  of  the  law. 

And  by  the  Rubrick ;  The  minifter  ihall  always  give 
warning  for  the  celebration  of  the  holy  communion,  upon 
the  funday,  or  fome  holiday  immediately  preceding. 

4.  Ruhr.  So  many  as  intend  to  be  partakers  of  the  holy 
communion,  fhall  fignify  their  names  to  the  curate,  at 
leaft  fome  time  the  day  before. 

E.  13  Car.  2.  An  action  upon  the  cafe  was  brought 
againft  a  minifter  for  refufing  the  facrament  to  another, 
and  the  jury  found  for  the  plaintiff,  and  gave  damages. 
And  it  was  moved  in  arreft  of  judgment,  among  other 
things,  that  the  party  had  not  fet  forth  in  his  declaration, 
that  he  gave  notice  according  to  the  ftatute  ;  nor  that  he 
was  a  parifhioner  of  that  parifh  j  without  which  the  mi- 
nifter might  not  admit  him  by  the  laws  of  the  church. 
But  thefe  points  appear  not  to  have  come  under  confidera- 
tion,  becaufe  another  exception  was  of  it  felf  adjudged  to 
be  fatal,  viz.  that  the  plaintiff  declared  for  not  admini- 
ftring  two  fundays,  and  had  not  fet  forth  that  in  the  fe- 
cond  inftance  he  defired  the  minifter  to  do  it,  and  yet 
intire  damages  had  been  given  for  both.      1  Sid.  34. 

5.  Ruhr.  There  fhall  be  no  celebration  of  the  lord's 
fupper,  except  there  be  a  convenient  number  to  commu- 
nicate with  the  prieft,  according  to  his  difcretion. 

And  if  there  be  not  above  twenty  perfons  in  the  parifh 
of  difcretion  to  receive  the  communion ;  yet  there  fhall 
be  no  communion,  except  four  (or  three  at  the  leaft)  com- 
municate with  the  prieft. 

And  in  cathedral  and  collegiate  churches  and  colleges, 
where  there  are  many  priefts  and  deacons,  they  fhall  all 
receive  the  communion  with  the  prieft  every  funday  at  the 
leaft,  except  they  have  a  reafonable  caufe  to  the  contrary. 

6.  Can.  82.  Whereas  we  have  no  doubt,  but  that  in 
all  churches  convenient  and  decent  tables  are  provided  and 
placed,  for  the.  celebration  of  the  holy  communion ;  we 

appoinj; 
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appoint  that  the  fame  tables  fhall  from  time  to  time  be  kept 
and  repaired  in  fufficient  and  feemly  manner,  and  covered 
in  time  of  divine  fervice  with  a  carpet  of  filk  or  other  decent 
ftuff,  thought  meet  by  the  ordinary  of  the  place,  if  any 
queftion  be  made  of  it,  and  with  a  fair  linen  cloth  at  the 
time  of  the  miniftration  as  becometh  that  table  j  and  fo 
ftand,  faving  when  the  holy  communion  is  to  be  ad- 
miniftred,  at  which  time  the  fame  fhall  be  placed  in  fb 
good  fort  within  the  church  or  chancel,  as  thereby  the 
minifter  may  be  more  conveniently  heard  of  the  communi- 
cants in  his  prayer  and  miniftration,  and  the  communi- 
cants alfo  more  conveniently  and  in  more  number  may 
communicate  with  the  faid  minifter. 

7.  By  Can.  20.  The  churchwardens,  againft  the  timeBr"d  and  .w'n» 
of  every  communion,  fhall  at  the  charge  of  the  parifh, t0    c  fr0VI  c  * 
with  the  advice  and  direction  of  the  minifter,  provide  a 
fufficient  quantity  of  fine  white  bread,  and  of  good  and 
wholefome  wine,  for  the  number  of  communicants  that 

fhall  receive  there ;  which  wine  fhall  be  brought  to  the 
communion  table,  in  a  clean  and  fweet  ftanding  pot  or 
ftoop  of  pewter,  if  not  of  purer  metal. 

And  by  the  Rubrick :  The  bread  and  wine  for  the  com- 
munion fhall  be  provided  by  the  curate  and  churchwardens 
at  the  charges  of  the  parifh. 

In  the  cafe  of  Franklyn  and  the  mafter  and  brethren  of 
St  Crofs :  T.  1721.  Altho'  by  the  endowment  the  vicar 
was  to  find  the  facrament  wine  j  yet  the  court  were  of 
opinion,  it  fhould  be  found  by  the  parifhioners,  according 
to  the  canon,  Bunb.  79.— —It  had  been  better  to  have 
faid,  according  to  the  rubrick  j  which  is  eftablifhed  by  acl: 
of  parliament. 

And  to  take  away  all  occafion  of  difTenfion  and  fuper- 
ftition,  which  any  perfon  hath  or  might  have  concerning 
the  bread  and  wine  ;  it  fhall  fuffice  that  the  bread  be  fuch 
as  is  ufual  to  be  eaten,  but  the  beft  and  pureft  wheat 
bread  that  conveniently  may  be  gotten. 

8.  In  the  rubrick  in  the  communion  fervice  of  the  2  Ed.  O.Tertory, 
6.  it  was  ordained,  that  "  whyles  the  clearkes  do  fyng  the 

*£  offertory,  fo  many  as  are  difpofed,  fhall  offer  to  the 
"  poore  mennes  boxe,  every  one  aecordinge  to  his  habi- 
**  litie  and  charitable  mynde." 

And  by  the  prefent  rubrick  :  Whilft  the  fentences  of  the 

offertory  are  in  reading,  the  deacons,  churchwardens,  or 

other  fit  perfon  appointed  for  that  purpofe,  fhall  receive 

the  alms  for  the  poor,  and  other  devotions  of  the  people, 
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in  a  decent  bafin  to  be  provided  by  the  parifh  for  that 
purpofe,  and  reverently  bring  it  to  the  prieft,  who  fhall 
humbly  prefent  and  place  it  upon  the  holy  table. 

And  after  the  divine  fervice  is  ended,  the  money  given 
at  the  offertory  fhall  be  difpofed  of  to  fuch  pious  and  cha- 
ritable ufes,  as  the  minifter  and  churchwardens  fhall  think 
fit ;  wherein  if  they  difagree,  it  fhall  be  difpofed  of,  as 
the  ordinary  (hall  appoint. 

g.  Ruhr.  Such  ornaments  of  the  church,  and  of  the 
minifters  thereof,  at  all  times  of  their  miniftration,  fhall 
be  retained  and  be  in  ufe,  as  were  in  the  church  of  Eng- 
land by  the  authority  of  parliament  in  the  fecond  year  of 
the  reign  of  king  Edward  the  fixth. 

And  by  the  rubrick  of  the  2  Ed.  6.  it  is  ordained,  that 
upon  the  day  and  at  the  time  appointed  for  the  miniftra- 
tion of  the  holy  communion,  the  prieft  that  fhall  execute 
the  holy  miniftry  fhall  put  upon  him  thevefture  appointed 
for  that  miniftration,  that  is  to  fay,  a  white  albe  plain, 
with  a  veftment  or  cope  :  and  where  there  be  many  priefts 
or  deacons,  there  fo  many  fhall  be  ready  to  help  the  prieft 
in  the  miniftration,  as  fhall  be  requifite  ;  and  fhall  have 
upon  them  likewife  the  veftures  appointed  for  their  mi- 
niftry, that  is  to  fay,  albes  with  tunacles. 

And  whenfoever  the  bifhop  fhall  celebrate  the  holy 
communion  in  the  church,  or  execute  any  other  publick 
miniftration  ;  he  fhall  have  upon  him,  befides  his  rochet, 
a  furplice  or  albe,  and  a  cope  or  veftment,  and  alfo  his 
paftoral  ftaff  in  his  hand,  or  elfe  born  or  holden  by  his 
chaplain. 

10.  Art.  28.  Tranfubftantiation  (or  the  change  of  the 
fubftance  of  bread  and  wine)  in  the  fupper  of  the  lord, 
cannot  be  proved  by  holy  writ ;  but  it  is  repugnant  to  the 
plain  words  of  fcripture,  overthroweth  the  nature  of  a 
facrament,  and  hath  given  occafion  to  many  fuperfti- 
tions. 

And  by  the  ftatute  of  the  25  C.  2.  c.  2.  the  declaration 
required  as  a  qualification  for  offices  is  as  follows  :  "  I 
"  A.  B.  do  declare,  that  there  is  not  any  tranfubftantia- 
"  tion  in  the  facrament  of  the  lord's  fupper,  or  in  the  ele- 
"  ments  of  bread  and  wine,  at  or  after  the  confecration 
"  thereof  by  any  perfon  whatfoever." 

11.  By  Can.  27.  No  minifter,  when  he  celebrateth  the 
communion,  fhall  wittingly  adminifter  the  fame  to  any 
but  to  fuch  as  kneel ;  under  pain  of  fufpenfion. 

And  by  the  rubrick  at  the  end  of  the  communion  office  ; 
Whereas  it  is  ordained  in  this  office  for  the  adminiftration 

of 
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of  the  lord's  (upper,  that  the  communicants  fhould  re- 
ceive the  fame  kneeling  (which  order  is  well  meant  for  a 
fignification  of  our  humble  and  grateful  acknowledgment 
of  the  benefits  of  Chrift  therein  given  to  all  worthy  re- 
ceivers, and  for  the  avoiding  of  fuch  profanation  and  dif- 
order  in  the  holy  communion  as  might  otherwife  enfue), 
yet  left  the  fame  kneeling  fhould  by  any  perfons,  either 
out  of  ignorance  and  infirmity,  or  out  of  malice  and  ob- 
ftinacy  be  mifconftrued  and  depraved  ;  it  is  here  declared, 
that  thereby  no  adoration  is  intended,  or  ought  to  be 
done,  "either  unto  the  facramental  bread  and  wine  there 
bodily  received,  or  unto  any  corporal  prefence  of  Chrift's 
natural  flefh  and  blood  ;  for  the  facramental  bread  and 
wine  remain  frill  in  their  very  natural  fubftances,  and  there- 
fore may  not  be  adored  (for  that  were  idolatry,  to  be  ab- 
horred of  all  faithful  chriftians)  ;  and  the  natural  body 
and  blood  of  our  faviour  Chrift  are  in  heaven,  and  not 
here  ;  it  being  againft  the  truth  of  Chrift's  natural  body, 
to  be  at  one  time  in  the  more  places  than  one. 

12.  Art.   30.     The  cup  of  the  lord  is  not  to  be  denied  Communion  h 
to  the  lay  people  ;  for  both  the  parts  of  the  lord's  facra- 
ment,  by  Chrift's  ordinance  and  commandment,  ought  to 
be  miniftred  to  all  chriftian  men  alike. 

And  by  the  ftatute  of  the  r  Ed.  6.  c.  1.  Forafmuch  as 
it  is  more  agreeable  to  the  firft  inftitution  of  the  faid  fa- 
crament,  and  more  conformable  to  the  common  ufe  and 
practice  of  the  apoftles  and  of  the  primitive  church  for 
above  500  years  after  Chrift's  afcenfion,  that  the  fame 
fhould  be  adminiftred  under  both  the  kinds  of  bread  and 
wine,  than'  under  the  form  of  bread  only  ;  and  alfo  it  is 
more  agreeable  to  the  firft  inftitution  of  Chrift,  and  to 
the  ufage  of  the  apoftles  and  the  primitive  church,  that 
the  people  fhould  receive  the  fame  with  the  prieft,  than 
that  the  prieft  fhould  receive  it  alone :  it  is  therefore 
enacted,  that  the  faid  moft  blelTed  facrament  be  commonly 
delivered  and  miniftred  unto  the  people,  under  both  the 
kinds,  that  is  to  fay,  of  bread  and  wine,  except  neceffity 
otherwife  require.  And  alfo  that  the  prieft  which  fhall 
minifter  the  fame,  fhall  at  the  leaft  one  day  before,  ex- 
hort all  perfons  which  fhall  be  prefent,  likewife  to  refort 
and  prepare  themfelves  to  receive  the  fame.  And  when 
the  day  prefixed  cometh,  after  a  godly  exhortation  by  the 
minifter  made  (wherein  fhall  be  further  expreffed  the  be- 
,  nefit  and  comfort  promifed  to  them  which  worthily  re- 
ceive the  holy  facrament,  and-  danger  and  indignation  of 
god  threatned  to  them  which  fhall  prefume  to  receive  the 
B  b  4  fame 
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fame  unworthily,  to  the  end  that  every  man  may  try  and 
examine  his  own  confeience  befpre  he  {hall  receive  the 
fame)  the  faid  minifter  (hall  not  without  a  lawful  caufe 
deny  the  fame  to  any  perfon  that  will  devoutly  and  hum- 
bly defire  it.  Not  condemning   hereby,  the  ufage 

of  any  church  out  of  the  king's  dominions,     f.  7. 
Bread  ar»*l  wine         13*  Rubr.  If  any  of  the  bread  and   wine   remain   un- 
remaining,  confecratcd,    the  curate   fhall   lpve  it  to  his    own  ufe ; 

but  if  any  remain  of  that  which  was  confecratcd,  it 
fhall  not  be  carried  out  of  the  church,  but  the  prieft,  and 
fuch  other  of  the  communicants  as  he  fhall  then  call  un«r 
to  him,  fhall  immediately  after  the  bleffing,  reverently 
cat  and  drink  the  fame, 
©blazons  due  to  14.  By  a  c^onftitution  of  archbifliop  Langton,  it  is  en- 
the  minifter.  joined,  that  no  facrament  of  the  church  Jlmll  be  denied  to  any. 
&ne%  upon  the  account  of  any  fym  of  money  :  but  if  any  thing 
hath  been  accufiomed  to  be  given  by  the  pious  devotion  of  the 
faithful,  jiflice  Jhall  be  done  thereupon  to  the  churches  by  the  or? 
dinary  of  the  place  afterwards.     Lind.   278, 

Upon  the  account  of  any  fum  of  money]  Ufed  to  be 
paid  or  taken  in  the  admin  iftration  of  any  of  the  facra- 
ments.     Id. 

Hath  been  accufiomed.  to  be  given]  That  is,  pf  old,  and 
for  fo  long  time  as  will  create  a  prefcription,  altho'  at 
firft  given  voluntarily  5  for  they  who  have  paid  fo  long, 
are  prefumed  at  firft  to  have  bound  themfelves  voluntarily 
thereunto.     Id. 

And  by  "the  ruhrick :    Yearly  at  eafter,  every  parifhi- 

pner  fhall  reckon  with  the  parfon  vicar  or  curate,  or  his 

or  their  deputy  or  deputies  ;    and  pay  to  them  or  him  all 

ecclefiaftical   duties,   accuftomably  due  then  and  at  that 

time  to  be  paid. 

How  ofte n "m  the      15.  By  the  ancient  canon  law,  every  layman  (not  prohi- 

year  to  be  admi-  bited  by  crimes  of  a  heinous  nature)  was  required  to  com- 

n -r?d*  municate  at  lean;  thrice  in  the  year,  namely,  at  eafter, 

whitfuntide,  and  chriftmas ;    and   the  fecular  clergy  not 

communicating  at  thofe  times,  were  not  to  be  reckoned 

amongft  catholicks.     Gibf.  387. 

And  by  the  rubrick  in  the  book  of  common  prayer  m9 
Every  parifhipner  fhall  communicate  at  the  leaft  three 
times  in  the  year,  of  which  eafter  to  be  pne. 

And  by  Can.  21.  In  every  parifh  church  and  chapel 
where  facraments  are  to  be  adminiftred,  the  holy  commu- 
nion fhall  be  adminiftred  by  the  parfon  vicar  or  minifter, 

fo 
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fo  often,  and  at  fuch  times,  as  every  parifhioner  may 
communicate  at  the  lead  thrice  in  the  year,  whereof  the 
feaft  of  eafter  to  be  one  s  according  as  they  are  appointed 
by  the  book  of  common  prayer. 

And  the  churchwardens  or  queftmen,  and  their  affiftants, 
{hall  mark  (as  well  as  theminifter),  whether  all  and  every 
of  the  parifhioners  come  fo  often  every  year  to  the  holy 
communion,  as  the  laws  and  conftitutions  do  require. 
Can.  28. 

And  fhall  yearly  within  forty  days  after  eafter  exhibit 
to  the  bifhop  or  his  chancellor,  the  names  and  firnames 
of  all  the  parifhioners  as  well  men  as  women,  which  being 
of  the  age  of  fixteen  years  received  not  the  communion 
at  eafter  before.     Can.  112. 

By  Can.  24.  All  deans,  wardens,  mafters  or  heads  of 
cathedral  and  collegiate  churches,  prebendaries,  canons, 
vicars,  petty  canons,  finging  men,  and  all  others  of  the 
foundation,  fhall  receive  the  communion  four  times  yearly 
at  the  leaft. 

And  by  Can.  23.  In  all  colleges  and  halls  within  both 
the  univerfities,  the  mafters  and  fellows,  fuch  efpecially 
as  have  any  pupils,  fhall  be  careful  that  all  their  faid  pu- 
pils, and  the  reft  that  remain  among  them,  do  diligently 
frequent  publick  fervice  and  fermons,  and  receive  the 
holy  communion,  which  we  ordain  to  be  adminiftred  in 
all  fuch  colleges  and  halls,  the  firft  and  fecond  funday  of 
every  month  ;  requiring  all  the  faid  mafters  fellows  and 
fchplars,  and  all  the  reft  of  the  ftudents,  officers,  and  all 
other  the  fervants  there,  fo  to  be  ordered,  that  every . 
pne  of  them  fhall  communicate  four  times  in  the  year  at 
the  leaft,  kneeling  reverently  and  decently  upon  their 
knees,  according  to  the  order  of  the  communion  book 
prefcribed  in  that  behalf. 

16.  By  the  1  Ed.  6.  c.  1.  Whofoever  fhall  deprave  Penalty  of  de- 
defpife  or  contcrnr*  the  moft  blefled  facrament  of  the  body  Praving  the  ho1* 
and  blood  of  our  faviour  Jefus  Chrift,  commonly  called 
the  facrament  of  the  altar,  and  in  fcripture  the  fupper 
and  table  of  the  lord,  the  communion  and  partaking  of 
the  body  and  blood  of  Chrift,  in  contempt  thereof,  by 
any  contemptuous  words,  or  by  any  words  of  depraving 
defpifing  or  reviling,  or  whofoever  fhall  advifedly  in  any 
other  wife  contemn  defpife  or  revile  the  faid  moft  blef- 
fed  facrament,  contrary  tp  the  effe&s  and  declaration 
abovefaid ;  fhall  fuffer  imprifonment  of  his  body,  and 
make  fine  and  ranfom  at  the  king's  will.  And  the  juftices 
^f  the  p,ea.cej  or  three  of  them  at  leaft,  whereof  one  ta 

fee 
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be  of  the  quorum,  fhall  have  power  to  take  information 
and  accufation  by  the  oaths  of  two  witneffes  ;  and  after 
fuch  accufation  or  information  fo  had,  to  inquire  by  the 
oaths  of  twelve  men,  in  every  their  four  quarter  feflions 
yearly  to  be  holden,  of  all  and  fingular  fuch  accufations 
or  informations  to  be  had  or  made  of  any  the  offences 
aforefaid  ;  and  upon  every  fuch  accufation  and  informa- 
tion, the  offender  fhall  be  inquired  of  and  indicted  before 
the  faid  juftices,  or  three  of  them  as  aforefaid,  of  the  faid 
contempts  and  offences,  by  the  verdict  of  twelve  men,  if 
the  matter  of  the  faid  accufation  and  information  fhall 
feem  to  the  faid  jury  good  and  true.     f.  i. 

And  the  faid  juftices,  or  three  of  them  as  aforefaid, 
before  whom  any  fuch  prefentment  information  and  ac- 
cufation fhall  be  made,  fhall  examine  the  accufers  what 
other  witneffes  were  by  and  prefent  at  the  time  of  the 
committing  the  offence,  and  how  many  others  than  the 
accufers  have  knowledge  thereof;  and  fliall  have  power 
by  their  difcretions  to  bind  by  recognizance  as  well  the 
faid  accufers,  as  all  fuch  other  perfons  whom  the  faid  ac- 
cufers fhall  declare  to  have  knowledge  of  the  offences  by 
them  prefented  and  informed,  every  of  them  in  5  1  to  the 
Icing,  to  appear  before  the  faid  juftices  before  whom  the 
offender  fhall  be  tried  at  the  day  of  trial  and  deliverance 
of  fuch  offender,     f.   2. 

And  the  faid  juftices,  or  three  of  them  as  aforefaid, 
fhall  have  power  to  make  procefs  againft  every  perfon  fo 
indicted,  by  two  capias's  and  an  exigent  and  by  capias 
utlagatum  into  all  the  places  within  this  realm  ;  and  up- 
on the  appearance  of  the  offender,  to  determine  the  of- 
fences aforefaid  :  And  the  faid  juftices,  or  three  of  them 
as  aforefaid,  fliall  have  power  to  let  any  fuch  perfon  fo 
indicted,  upon  fufficient  fureties  by  their  difcretion,  to 
bail  for  their  appearance  to  be  tried,     f.   3. 

Provided,  that  the  faid  juftices  at  their  quarter  feflions 
where  any  offender  fhall  be  or  ftand  indicted  of  any  of 
the  faid  offences,  fhall  direct  a  writ  in  the  king's  name  to 
the  bifhop  of  the  diocefe  wherein  the  offence  is  fuppofed 
to  be  committed,  willing  and  requiring  the  faid  bifhop 
to  be  in  his  own  perfon,  or  by  his  chancellor,  or  other  his 
fufficient  deputy  learned,  at  the  quarter  feflions  in  the 
faid  county  to  be  holden,  when  and  where  the  faid  offen- 
der fhall  be  arraigned  and  tried,  appointing  to  them  in  the 
faid  writ  the  day  and  place  of  the  faid  arraignment ; 
which  writ  fhall  be  of  this  form  :    "  The  king   &c.  to 

"  the  bifnop  of greeting.     We  command  you, 

"  that 


Hotfte  tappet.  379 

cc  that  you,  your  chancellor,  or  other  your  deputy  fuf- 
"  ficiently    learned,    be   with    our  juftices    affigned    to 

"  keep  the  peace  within  our  county  of  fuch  a 

"  day,  at  our  feffion  then  and  there  to  be  holden,  to 
"  give  counfel  and  advifement  to  the  fame  our  juftices 
"  affigned  to  keep  the  peace  as  aforefaid,  upon  the  ar- 
"  raignment  and  delivery  of  the  offenders,  againft  the 
"  form  of  the  ftatute  concerning  the  holy  facrament  of 
"  the  altar."     f.   4. 

Provided,  that  no  perfon  fhall  be  indicted  for  any  the 
faid  offences,  but  within  three  months  next  after  the  of- 
fence committed,     f.  5. 

And  in  all  trials  for  fuch  offences  before  the  faid  juf- 
tices, the  perfon  complained  of,  and  arraigned  mail  be 
admitted  to  purge  or  try  his  innocency,  by  as  many  or 
more  witneffes  in  number,  and  of  as  good  honefty  and 
credence,  as  the  witnefTes  be  which  depofed  aeainft  him. 
f.  6. 

17.  Ruhr.    Upon  the  fundays  and  other  holidays   (if  Service  when 
there  be  no  communion)  fhall  be  faid  all  that  is  appoint-  Nereis  nocon»« 
ed    at   the   communion,    until    the  end   of  the    general munl0n> 
prayer  for  the  whole  ftate  of  Chrift's  church  militant  here 
in  earth,  together  with  one  or  more  of  the  collects  there 
following ;    concluding  with  the  bleffing. 


a!)ometans» 

MR  Hawkins  fays,  it  feems  to  be  agreed  to  be  a  good 
exception  to  a  witnefs,  that  he  is  an  infidel ;  that 
is,  that  he  believes  neither  the  old  nor  new  teftament  to 
be  the  word  of  god,  on  one  of  which  our  laws  require 
the  oath  mould  be  adminiftred.     2  Haw.  434. 

Upon  which  occafion,  Mr  Viner  quaeries,  whether  this 
explanation  would  not  difable  many  others  to  be  witnef- 
fes,  that  are  not  objected  to.     Viner.     Infidels. 

Neverthelefs,  infidels  in  fome  cafes  have  been  admitted 
to  give  evidence. 

Thus  in  the  cafe  of  Omlchund  and  Barker^  in  the  court 
of  chancery,  a  Mahometan  was  fworn  upon  the  Koran, 
2  Eq.  Caf.  Ahr.  397. 

And  M.  12  G.  2.  At  the  council,  Dec.  9.  1738. 
Prefent  the  two  chief  juftices.     On  a  complaint  of  Jacob 

Facbina 
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"Fachlna  againft  general  Sabine,  as  governor  of  Gibraltar  , 
Jlderaman  Ben  Monfo,  a  Moor,  was  produced  as  a  witnefs, 
and  fworn  upon  the  Koran.     Str.  1104. 

Markets*     Sec  COtttClj*. 


carnage. 

CONCERNING    marrying  again,    the    former 
hufband    or    wife  being  living;     See    Tit.  ^Ol^ 

gamp* 

Concerning  a  man  marrying  a  fecond  wife,  the  former 
wife  being  dead  ;    or  marrying  a  widow  j    See  Tit.  15t? 

gamp. 

Having  firft  premifed,  that  the  flatute  of  the  26  G.  2. 
cb.  33.  which  will  often  occur  in  the  following  fedlions 
doth  not  extend  to  the  marriages  of  the  royal  family  j  nor 
to  Scotland ;  nor  to  any  marriages  amongft  the  people 
called  quakers,  or  amongft  perfons  profefling  the  jewifh 
religion,  where  both  the  parties  are  quakers  or  jews  re- 
fpe£lively;  nor  to  any  marriages  beyond  the  feas.  f.  17, 
38.  I  will  treat  of  the  matters  contained  under  this  title 
in  the  following  order  : 

I.  Who  may  marry. 

II.  Of  marriage  contracts.. 

III.  Of  banns. 

IV.  Of  licence. 

V.  When  and  where  to  be  folemnized ;  and  therein 
of  clandefline  marriages. 

VI.  Form  of  folemnization'. 

VII.  Fee  for  marriage. 

VIII.  Regifter  of  marriage. 

IX.  Certificate  of  marriage, 

X.  Trial  of  marriage. 
■XI.  Divorce. 

XII.  Alimony. 

XIII.  Elopement, 

I.  Who 
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I.  Who  may  marry. 

I*  T7*  D  M.  Where  there  is  not  the  confent  of  both  parties,  it  A6e« 

\-j  is  no  marriage?,  Therefore  they  who  give  girls  unto 
boys  in  their  infancy,  do  nothing  ;  unlefs  both  parties  Jhall  con- 
fent after  they  come  to  the  age  of  difcretion.  Therefore  we  do 
prohibit,  that  from  henceforth  no  perfons  Jhall  be  joined  toge^- 
ther,  where  both  or  either  of  the  parties  jhall  not  have  arrived 
to  the_  age  appointed  by  the  laws  and  canons  ;  unlefs  fuch  con~ 
junclion  Jhall  be  difpenfed  withal,  in  cafes  of  necefftty,  for  the 
publick  welfare.     Lind.  272. 

Where  there  is  not  tftc]  This  constitution  is  taken  out 
of  the  decretals,  and  was  from  thence  transferred  into 
the  body  of  the  englim  laws,  in  the  council  at  Weftmin- 
fter,  in  the  year  1 175.     Gibf  415. 

Girls  unto  boys  in  their  infancy'}  That  is  under  the  age 
.of  feven  years.     Lindw.  272. 

Do  nothing]  That  is,  as  to  the  bond  of  matrimony : 
nor  even  as  to  efpoufals,  unlefs  after  the  feventh  year  it 
lhall  appear,  either  by  word  or  deed,  that  they  continue 
in  the  fame  mind :  for  then,  from  fuch  willingnefs  or 
confent,  efpoufals  do  begin  between  them.  For  if  after 
the  feventh  year  compleat,  both  parties  do  continue  in 
the  fame  mind,  this  is  fufficient  as  to  efpoufals.  Lindw, 
272.  - 

Unlefs  both  parties  Jhall  confent  after  they  come  to  years  of 
difcretion]  The  time  of  agreement  or  disagreement,  when 
they  marry  within  the  marriageable  years,  is  for  the  wo-, 
man  at  twelve  or  after,  and  for  the  man  at  fourteen  or 
after  ;  and  there  needs  no  new  marriage,  if  they  then 
agree.  But  difagree  they  cannot  before  the  faid  ages ; 
and  then  they  may  difagree,  and  marry  again  to  other? 
without  any  divorce  :  and  if  they  once  after  give  con- 
fent, they  can  never  difagree  afterwards.  If  a  man  of 
the  age  of  fourteen  marry  a  woman  of  the  age  of  ten,  at 
her  age  of  twelve  he  may  as  well  difagree  as  fhe  may* 
tho'  he  were  of  the  age  of  confent ;  becaufe  in  contracts 
of  matrimony,  either  both  muft  be  bound,  or  equal  elec- 
tion of  difagreement  given  to  both  :  and  fo  on  the  con- 
trary, if  the  woman  be  of  the  age  of  confent,  and  the 
man  under.     1  Injl.  79. 

Agz 
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jtgi  determined  by  the  laws  and  canons'}  Which,  a|  to 
efpoufals  (as  hath  been  faid),  is  the  age  of  feven  years, 
when  infancy  endeth,  both  in  the  one  party  and  in  the 
other  ;  and  which,  as  to  finifhing  the  contract,  is  the 
age  of  twelve  in  the  woman,  and  of  fourteen  in  the  man. 
Lindw.   272. 

By  the  laws  of  this  realm,  if  a  woman  during  her  mi- 
nority be  married  to  a  man  feized  of  lands  or  tenements 
in  fee  fimple  or  fee  tail,  by  purchafe  or  defcent,  fhe  fhall 
be  endowed  of  the  third  part  of  fuch  lands  and  tene- 
ments, fo  that  fhe  have  accomplifhed  the  age  of  nine  years 
at  her  hufband's  death.     Swinb.  Matr.  Con.     f.   7. 

In  cafes  of  neceffity~\  Of  which  neceflity  the  diocefan* 
without  whofe  licence  they  ought  not  to  contract  matri- 
mony, fhall  be  the  judge.     Lindw.  272. 

For  the  publick  welfare]  As  where  two  princes  conclude 
a  peace  and  for  the  more  allured  confirmation  thereof, 
match  their  children  in  marriage  :  This  marriage  the 
laws  do  tolerate  as  lawful,  being  made  upon  fuch  urgent 
caufe,  altho'  other  wife  for  divers  wants  the  fame  were 
unlawful.     Swinb.  f.   7. 

And  by  the  26  G.  2.  c.  33.  which  layeth   fundry  re- 
straints upon  marriages,  the  marriages  (as  hath  been  faid) 
of  the  royal  family  are  excepted,     f.   17. 
Confentof  pa-         2.  Marriages  that  are  made  contrary  to  the  confent  of 
rents  or  guar-      parents,  are  pronounced  to  be  invalid  both  by  the  canon 
dians.  an(j  cjv-j  jaw  .    ancj  tke  cnurcn  did  fometimes  anathema- 

tize fuch  as  married  without  the  confent  of  parents. 
But  yet  when  fons  and  daughters  arrive  at  a  competent 
age,  and  are  endowed  with  the  ufe  of  ftrong  reafon,  they 
may  of  themfelves  contract  marriage  without  this  con- 
fent :  for  it  is  reafonable  that  children  fhould  be  left  at 
liberty  in  nothing  more  than  in  marriage,  becaufe  their 
future  happinefs  in  this  life  depends  upon  it.  By  the  ci- 
vil law  indeed,  an  emancipated  fon  might  have  contract- 
ed marrriage  without  his  father's  confent :  But  a  fon 
under  the  power  of  his  father,  could  not  do  it  with- 
out his  father's  approbation.  And  as  children  owe  a 
reverential  obedience  to  their  parents,  fons  at  this  day 
under  twenty  five  years  of  age,  and  daughters  under 
twenty,  are,  in  Holland  and  other  countries  governed 
by  the  civil  law,  forbidden  to  marry  without  their  pa- 
rents confent.  But  if  they  exceed  the  faid  refpedtive 
ages,  the  bare  difTent  of  parents,  without  a  fufficient 
caufe,  is  not  a  legal  impediment  to  hinder  them  from 
contracting  marriage.     Jvl.  Par.  362. 

But 
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But  by  the  law  of  England,  full  age  is  when  a  perfon, 
either  male  or  female,  hath  attained  to  the  age  of  twenty 
one  yea*rs  complect.  And  accordingly,  by  the  26  G.  2. 
c.  33.  it  is  enacted  as  follows  ;  viz.  All  marriages  fo- 
lemnized  by  licence,  where  either  of  the  parties,  not  being 
a  widower  or  widovj,  Jhall  be  under  the  age  of  twenty  one 
years,  which  Jhall  be  had  without  the  confent  of  the  father  of 
fuch  of  the  parties  fo  under  age  (if  then  living)  firjl  had  and 
obtained ;  or  if  dead,  of  the  guardian  or  guardians  of  the  per- 
fon of  the  party  fo  under  age,  lawfully  appointed,  or  one  of 
them  ;  and  if  there  Jhall  be  no  fuch  guardian,  then  of  the  mo- 
ther, if  living  and  unmarried ;  or  if  there  be  no  mother 
living  and  unmarried,    then  of  a  guardian  or  guardians  of 

the  perfon  appointed  by  the  court  of  chancery Jhall  be  void. 

f.    11. 

But  whereas  it  may  happen  that  the  guardian  or  mother  of 
any  fuch  party  to  be  married,  being  fo  under  age  as  aforefaid, 
may  be  non  compos  mentis,  or  ?nay  be  in  parts  beyond  the  feas, 
or  may  be  induced  unreafonably  and  by  undue  motives  to  abufe 
the  trujl  repofed  in  them  by  refufing  their  confent  to  a  proper 
marriage  ;  it  is  therefore  enacled,  that  in  cafe  any  fuch  guar- 
dian or  mother,  whofe  confent  is  made  neceffary  as  aforefaidy 
Jhall  be  non  compos  mentis,  or  beyond  fea,  or  withhold  his  or  her 
confent  to-  the  marriage  of  any  perfon,  fuch  perfon  defirous  to 
marry  may  apply  by  petition  to  the  lord  chancellor,  who  may 
proceed  upon  fuch  petition  in  a  fummary  way  ;  and  if  the  mar- 
riage propofed  Jhall  on  examination  appear  to  be  proper,  he  Jhall 
judicially  declare  the  Jame  to  be  fo,  by  an  order  of  court ;  and 
fuch  order  Jhall  be  as  ejfeftual,  as  if  fuch  guardian  or  mother 
had  confent ed.     f.    12. 

And  by  Can.  62.  No  minifter,  upon  pain  of  fufpenfion 
for  three  years  ipfo  facto,  fhall  celebrate  matrimony  be- 
tween any  perfons  when  banns  are  thrice  afked,  and  no  li- 
cence in  that  refpe<5t  neceffary  ;  before  the  parents  or  go- 
vernois  of  the  parties  to  be  married,  being  under  the  age 
of  twenty  and  one  years,  fhall  either  perfonally,  or  by  fuf- 
ficient  teftimony,  fignify  to  him  their  confents  given  to 
the  faid  marriage. 

Purfuantto  which  canon,  about  the  year  1725,  Mr 
Bridges,  curate  of  Shoreditch,  London,  having  married  a 
couple  by  banns  publifhed  in  that  church,  and  they  ap- 
pearing not  to  be  of  age,  was  articled  againft  before  the . 
chancellor  of  London  (Dr  Henchman),  and  had  fentence 
againft  him  as  being  guilty  of  a  breach  of  the  canon. 
Mr  Bridges  being  a  man  of  character,  and  it  appearing 
that  he  was  impofed  upon  ;  the  chancellor  and  bifhop  of 
London  were  willing  to  have  mitigated  the  penalty.  But 
3  upon 
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Upon  a  confultation  at  doctors  commons^  it  Was  agricdj 
that  the  canon  having  fixed  a  penalty,  without  leaving 
any  power  in  the  judge  to  mitigate  it  t  he  could  only  be 
pronounced  guilty  of  a  breach  of  the  canon,  and  mult: 
undergo  the  penalty  of  it.  Mr  Bridges  appealed  to  the 
arches  ;  where,  after  deliberation,  the  fentence  was  con- 
firmed. Then  he  petitioned  the  archbifhop  of  Canter- 
bury for  a  difpenfation  of  the  canon  :  But  it  was  agreed 
by  all  the  civilians,  that  as  the  father  of  the  young  mart 
had  been  at  the  expence  of  profecuting,  and  Mr  Bridg- 
es was  convicted  of  a  breach  of  the  canon,  he  had  a 
right  to  have  lawful  punifhment  thereby  directed  to  be 
inflicted.  And  Mr  Bridges  could  have  no  relief.  But  if 
there  had  only  been  a  neceflary  promoter*  or  an  ex  officio 
procefs ;  they  were  of  opinion  it  might  be  taken  off"  dif- 
cretionally,  as  no  perfon  could  be  injured  by  it; 

And  the  late  archdeacon  Sharpe,  in  his  vifitatiori 
charges,  is  of  opinion,  that  it  is  the  minifter's  duty  to  be 
himfelf  allured  of  the  age  or  confent  of  the  parents  of  the 
parties,  before  he  marries  any  couple  even  by  banns  5 
otherwife  he  will  be  guilty  of  a  breach  of  the  canon* 
j>.  291. 

But  now  by  the  flatute  pf  the  26  G.  2.  c.  33*     No 
minifter  folemnizing  marriages  between  perfons,  both  or 
one  of  whom  mall  be  under  the  age  of  twenty  one  years^ 
after  banns  publifhed,  (hall  be  punifhable  by  ecclefiaftical 
cenfures,  for  folemnizing  fuch  marriages  without  confent 
of  parents  or  guardians,   whofe  confent  is  required   by 
law,  unlefs  he  fhall  have  notice  of  the  difTent  of  fuch 
parents  or  guardians.      And  in  cafe  the  parents  or  guar- 
dians or  one  of  them,  of  either  of  the  parties  who  fhalr 
be  under  the  age  of  twenty  one  years,  fhall  openly  and 
publickly  declare  or  caufe  to  be  declared  in  the  church  o? 
chapel  where  the  banns  fhall  be  fo  publifhed,  at  the  time 
of  fuch  publication,  his  difTent  to  fuch  marrriage;    fuch 
publication  of  banns  fhall  be  void.     f.   3. 
Uvitkal degrees.      3-  %  the   25  i£  8.  c.  22.   (which  Dr  Gibfon  fays  is 
repealed  by  the  28  H.  8.  c.  7.  J.  3.  and  by  the  1  Mar* 
fejf.  2.  c.  1.  and  which  Mr  Cay  takes  notice  of  as  repealed 
but  which  Mr  Hawkins-  inferts  in  his  edition  of  the  fta- 
tutes,  as  being  in  force  and  unrepealed)  it  is  enacted  as 
follows  :    Since  many  inconveniences  have  fallen  by  reason  of 
marrying  within  the  degrees  of  marriage  prohibited  by  god's 
laws .,  that  is  to  fay>  thefon  to  marry  the  mother  or  thejiepmother, 
the  brother  thejt/ier,  the  father  his  fons  daughter  or  his  daugh- 
ter's daughter ',   or  the  fon  to  marry  the  daughter  of  hh  father 
4  proc&QK 
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procreate  and  born  by  his  flepmother,  or  the  fon  to  marry  his 
aunt  being  his  father's  or  mother' 's  fifler,  or  to  marry  his  un- 
cle's wife,  or  the  father  to  marry  his  fon' s  wife,  or  the  bro- 
ther to  marry  his  brother's  zvife,  or  any  man  to  marry  his 
wife's  daughter  or  his  zvife's  fin's  daughter  or  his  wife's  daugh- 
ter's daughter  or  his  zvife's  Jijler ;  which  marriages,  albeit  they 
be  prohibited  by  the  laivs  of  god,  yet  neverthelefs  at  fome  tunes 
they  have  proceeded  under  colour  of  difpenfation  by  mans  power  ; 
it  is  enacted,  that  no  perfon  /hall  from  henceforth  marry  zvithin 
the  faid  degrees,      f.  3,  4. 

Provided,  that  this  article  concerning  prohibitions  of  mar- 
riages withifi  the  degrees  aforementioned,  fnall  always  be  taken 
and  interpreted  of  fuch  marriages,  where  marriages  were  fi- 
lemnized,  and  carnal  knowledge  zuas  had.     f.  14. 

And  by  the  28  H.  8.  c.  7.  (which  is  not  in  Mr  Haw- 
kins's nor  in  Mr  Cays  collection,  and  which  Dr  Gibfotz 
thinketh  to  be  repealed  ;  but  which  Vaughan  and  Ventrisy 
in  the  cafe  of  Harrifon  and  Burivell  hereafter  following, 
do  fuppofe  and  argue  to  be  unrepealed)  it  is  in  like  man- 
ner enacted  thus  :  Since  many  inconveniences  have  fallen,  by 
rcafon  of  the  marrying  within  the  degrees  of  marriage  prohi- 
bited by  god's  lazv,  that  is  to  fay,  the  fon  to  marry  the  mother 9 
or  the  ftepmother  carnally  knozvn  by  his  father  ;  the  brother  the 
fifler;  the  father  his  fon  s  daughter,  or  his  daughter  s  daughter  $ 
or  the  fon,  to  marry  the  daughter  of  his  father?  procreate  and 
born  by  his  flep?noiher ;  or  the  fon  io  marry  his  aunt,  being 
his  father's  or  mother's  fijler  ;  or  to  marry  his  uncle's  wife? 
carnally  knozvn  by  his  uncle  ;  or  the  father  io  marry  his  fin's 
zvife,  carnally  knozvn  by  his  fin  ;  or  the  brother  to  marry  his 
brother's  vjife,  carnail;  knozvn  by  his  brother  ;  or  axy  man 
married,  and  carnally  knozving  his  zvife,  io  marry  his  zvife's 
daughter,  or  his  zvife' s  fon' s  daughter,  or  his  wife's  daughter's 
daughter,  ar  his  zvife's  fifler  :    f.  9. 

And  further  to  declare  the  meaning  of  thefe  prohibitions,  it 
is  to  be  under/food,  that  if  it  chance  any  man  to  know  car- 
nally any  zvoman,  that  then  all  and  fingular  perfons,  being  in 
any  degree  of  confanguiniiy  or  affinity,  as  is  above  zvritten,  to 
eny  of  the  parties  fo  carnally  offending,  /hall  be  deemed  to  be 
within  the  cafes  and  limits  of  the  faid  prohibitions  of  mar- 
riage :  All  zvhich  marriages,  albeit  they  be  prohibited  by  the 
laws  of  god,  yet  fomctimes  have  proceeded  under  colour  of  difi- 
penfations  by  man's  pozver  ;  it  is  enacled,  that  from  henceforth 
no  perfon  /hall  marry  within  the  degrees  afore  rehear/ed.      f. 

IO,        II; 

And  by  the  32  H.  8.  c.  38.   (which  was  repealed   in 

part  by  the  2^3  Ed.  6.  c  23.   and  was  repealed  in  the 
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whole  by  the  i  &  2  P.  iff  M.  c.  8.  /  19.  but  was  again 
revived  m  part  by  the  x  EL  c.  1.  f.  11,  12.  and  lo  left 

as  it  flood  upon  the  2  eff  3  £<^.  6.  f.  23.  as  hereafter  fol- 
lovvcth)  All  Juch  marriages  as  Jhall  be  cont)  aclcd  between 
lawful  perfons  (as  by  this  all  rjue  declare  all  perfons  to  be  law- 
ful, that  be  not  prohibited  by  god's  law  to  n.arry),  fuch  mar- 
riages being  contratt  and  folermiizcd  in  the  face  of  the  church, 
and  conjimimate  with  bodily  knowledge,  or  fruit  of  children  or 
child  being  had  therein,  between  the  parties  fo  married,  pall 
be  ddmed  lawful  jujl  and  indiffoluble ;  noiwithflanding  any 
precontract  not  confunnnate  with  bodily  knowledge,  which  either 
of  the  parties  fo  married  or  both  jhall  have  made,  with  any 
ether  perfon,  before  the  time  of  contra  cling  that  ynarriage  which 
is  folemnized  and  confummate,  or  whereof  fuch  fruit  is  en- 
fucd  or  may  enfue  as  aforefaid ;  and  notwithjlanding  any  dif- 
penfation,  prefcription,  law,  or  other  thing  granted  or  con- 
firmed by  ail,  or  ctherwife  ;  and  no  refervation,  or  prohibi- 
tiony  god's  law  except*,  foall  trouble  or  impeach  any  marriage 
without  the  levitical  degrees  ;  and  no  perfon  jhall  be  admitted 
in  the  fpiritual  court  to  any  procefs,  plea,  or  allegation  to  thi 
contrary. 

And  by  the  2  £if  3  Ed.  6.  c.  23.  before  mentioned,  k 
is  thus  ennvfted  :  As  concerning  precontracls,  the  faid  Jiatuie 
of the  32  M.S.  c.  38.  jhall  be  repealed,  and  be  of  no  force  or 
effeel,  and  be  reduced  to  the  eflate  and  order  of  the  king's  eccle- 
fiaflical  laws  of  this  realm  ;  fo  that  when  any  caufe  or  contracl 
of  marriage  is  pretended  to  have  been  made,  it  fhall  be  lawful 
to  the  king's  ecclefiajlical  judge  of  that  place,  to  hear  and  ex- 
amine the  faid  cauj'e  ;  and  (having  the  faid  contracl  fujpeiently 
and  lawfully  proved  before  him)  to  give  fentence  for  matrimony, 
commanding  folcmnization,  cohabitation,  confummation,  and 
traclation  as  becomcth  man  and  wife  to  have,  with  injlicling 
all  fuch  pains  upon  the  difobedients  and  dijlurbers  thereof,  as . 
before  the  faid  Jiatuie  he  might  have  done.     {.  1. 

Provided,  that  this  acl  do  not  extend  to  make  good  any  cf  the 
other  caufes,  to  the  diffolution  or  difannulling  of  matri?nony, 
which  be  in  the  faid  ail  fpoken  of  and  dijannulled  j  but  that  in 
all  other  caufes  and  ether  things  therein  mentioned,  the  faid  a£f 
do  Jiand  in  force,     f.  4. 

The  degrees  fpecified  in  thefe  ftatutes,  are  particularly 
fet  forth  in  the  eighteenth  chapter  of  Leviticus  ;  whereby 
not  only  degrees  of  kindred  and  confanguinity,  but  degrees 
of  affinity  and  alliance  do  hinder  matrimony.  Which 
lord  Coke  illuftrateth  In  this  manner : 

A  C-f 
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Of  the  man's  part. 


Degrees  of  kindred  and  confan- 
guinity  prohibited. 

A  man  may  riot  marry  his 

Mother. 

Father^s  fifter. 

Mother's  fifter. 

Sifter. 

Daughter. 

Daughter  of  his  fon  or  daughter. 


Degrees  of  affinity  or  alliance  pro- 
hibited. 

A  man  may  not  marry  his 

Father's  wife. 
Uncle's  wife. 
Father's  wife's  daughter. 
Brother's  wife. 
Wife's  fifter. 

Son's  wife  or  wife's  daughter. 
Daughter   of  his    wife's   fon    or 
daughter. 


Of  the  woman's  part. 
A  woman  may  not  marry  her  A  woman  may  not  marry  her 


Father. 

Father's  brother. 

Mother's  brother. 

Brother. 

Son. 

Son  of  her  fon  or  daughter. 


Mother's  hufband. 
Aunt's  huiband. 
Sifter's  huiband. 
Hufband's  brother. 
Daughter's  hufband. 
Son  of  her  hufband's  fon  or  daugh* 
ter. 


And  according  hereunto  a  table  was  fet  forth,  in  the  year  1563,  as 
followeth : 

An  admonition  to  all  fuch  as  fhall  intend  hereafter  to  enter  the  ftate 
of  matrimony  godly  and  agreeable  to  the  laws  : 

Firft,  That  they  contract  not  with  fuch  perfons  as  be  hereafter 
exprefTed,  nor  with  any  of  like  degree,  againft  the  law  of  god,  and 
the  laws  of  the  realm. 

Secondly,  That  they  make  no  fecret  contracts,  without  confent 
and  counfel  of  their  parents  or  elders,  under  whofe  authority  they  be, 
contrary  to  god's  laws,  and  man's  ordinances. 

Thirdly,  That  they  contract  not  anew  with  any  other,  upon  di- 
vorce and  feparation  made  by  the  judge  for  a  time,  the.  laws  yet 
Handing  to  the  contrary. 


Cc.j 


A  man 
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A  man  may  not  marry  his 


Secundus    gradus    in   linea 
recta  afcendente, 
Conf.  Avla. 
Affin.  Am  relifia. 
Affin.  Profocrus,  velfocrus  magna. 

Secundus  gradus  inaequalis 
in  linea  tranfverfali  afcen- 
dente, 

Conf.  Amita. 

Conf.  Matertera. 

Affin.  Patrui  relicla. 

Affin.  Avunculi  relicla. 

Affin.  Amita  uxoris. 

Affin.  Matertera  uxoris. 

Primus  gradus  in  linea  re&a 
afcendente, 
Conf.  Mater. 
Affin.  Noverca. 
Affin.  Socrus. 

Primus  gradus  in  linea  recta 
defcendente, 
Conf  Fill  a. 
Affin.  Privigna. 
Affin.  Nurus. 

Primus  gradus  aequalis   in 
linea  tranfverfali, 
Conf  Soror. 
Affin.  Soror  uxoris. 
Affin.  Fratris  relicla. 

Secundus   gradus  in   linea 
recta  defcendente, 
Conf  Neptis  ex  filio. 
Conf.  Neptis  ex  filia. 
Affin.  Pronurus,  i.  relicla  nepotis  ex 

filio. 
Affin.  Pronurus,  i.  relicla  nepotis  ex 

filia. 
Affin.  Privigni  filia. 
Jjffin.  Privigna  filia. 


i  Grandmother. 

2  Grandfather's  wife. 

3  Wife's  grandmother. 


Father's  fifter. 
Mother's  fifter. 
Father's  brother's  wife. 
Mother's  brother's  wife. 
Wife's  father's  fifter. 
Wife's  mother's  fifter. 


io  Mother. 
ii  Stepmother. 
12  Wife's  mother. 


13  Daughter. 

14  Wife's  daughter. 

15  Son's  wife. 


16  Sifter. 

17  Wife's  fifter. 

1 8  Brother's  wife. 


19  Son's  daughter. 

20  Daughter's  daughter. 

21  Son's  fon's  wife. 

22  Daughter's  fon's  wife. 

23  Wife's  fon's  daughter. 

24  Wife's  daughter's  daughter. 


Secundus 
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Secundus  gradus  inaequalis 
in  linea  tranfverfali  de- 
fcendente, 

Conf.  Neptis  ex  fratre. 
Conf.  Neptis  ex  forore. 
Affin.  Nepotis  ex  fratre  reliSIa, 
Affin.  Nepotis  ex  forore  relief  a. 
Affin.  Neptis  uxoris  ex  fratre. 
Affin.  Neptis  uxoris  ex  forore. 


25  Brother's  daughter. 

26  Sifter's  daughter. 

27  Brother's  fon's  wife. 

28  Sifter's  fon's  wife. 

29  Wife's  brother's  daughter. 

30  Wife's  filler's  daughter. 


A  woman  may  not  marry  with  her 


1  Grandfather.  Conf. 

2  Grandmother's  hufband.  Affin. 

3  Hufband's  grandfather.  Affin. 


4  Father's  brother.  Conf. 

5  Mother's  brother.  Conf, 

6  Father's  filter's  hufband.  Affin. 

7  Mother's  fitter's  hufband.  Affin. 

8  Hufband's  father's  brother.  Affin. 

9  Hufband's  mother's  brother.  Affin. 

10  Father.  Conf 

11  Stepfather.  Affin. 

12  Hufband's  father.  Affin. 


13  Son.  Conf. 

14  Hufband's  fon.  Affin. 

15  Daughter's  hufband.  Affin. 


16  Brother.  Corf. 

17  Hufband's  brother.  Affin. 

18  Sifter's  hufband.  Affin. 


19  Son's  fon.  Co?zf 

20  Daughter's  fon.  •        Conf 

C  c  3 


Secundus   gradus  in   linea 
recta  afcendente, 

Avus. 

Avia  relitlus. 

Profocer,  vel  focer  magnus. 

Secundus  gradus  inaequalis 
in  linea  tranfverfali  afcen- 
dente, 

Patruus. 

Avunculus. 

Amitce  reltfius. 

MaUrterce  relitlus. 

Patruus  mariti. 

Avunculus  mariti. 

Primus  gradus  in  linea  recla 
afcendente, 

Pater. 

Vitricus. 

Socer. 

Primus  gradus  in  linea  re£te 
defcendente, 

Filius. 

Privignus. 

Gener. 

Primus  gradus    aequalis    in 
linea  tranfverfali, 

Frater. 

Lsvir. 

Sororis  reliftus. 

Secundus    gradus    in    linea 
recla  defcendente, 

Nepos  ex  filio. 

Nepos  ex  jili a. 

21  Son's 


3qo  ^arttage. 

21  Son's  daughter's  hufband.  Affin.  Progenor,  i.  reliftus  neptis  ex 

filio. 
2r>  Da uHncr's daughter's hufband.     Affin.  Progener,  i.  reliSlus  neptis  ex 

filia. 

23  FJufband's  Ton's  Ton.  Affin.  Privigni  filius. 

24  Hufband's  daughter's  fon.  Affin.  Privigna  filius. 

Secundus  gradus  inaequalis 
in  linea  tranfverfali  dc- 
fcendente, 

25  Brother's  fon.  Corif.  Nepos  ex  j rat re. 

26  Sifter's  fon.  Conf.   Nepos  ex  forore. 

27  Brother's  daughter's  hufband.       Affin.  Neptis  ex  fratre  relittus. 

28  Sifter's  daughter's  hufband.  Affin.   Neptis  ex  forore  reliftus. 

29  Hufband's  brother's  fon.  Affin.  Lcviri  films,  i.  nepos  mariti 

ex  fratre. 

30  Hufband's  lifter's  fon.  Affin.  Gloris  filius,  i.   nepos  mariti 


or  ore. 


ex  fo 

1.  It  is  to  be  noted,  that  thofe  perfons  which  be  in  the 
direct  line  afcendent  and  defcendent,  cannot  marry  toge- 
ther, altho'  they  be  never  fo  far  afunder  in  degree. 

2.  It  is  to  be  noted,  that  confanguinity  and  affinity 
(letting  and  diflblving  matrimony)  is  contracted  as  well  in 
them  and  by  them  which  be  of  kindred  by  the  one  fide, 
as  in  and  by  them  which  be  of  kindred  by  both  fides. 

3.  Item,  that  by  the  laws,  confanguinity  and  affinity 
(letting  and  diflblving  matrimony)  is  contracted  as  well 
by  unlawful  company  of  man  and  woman,  as  by  lawful 
marriage. 

4.  Item,  in  contracting  betwixt  perfons  doubtful, 
which  be  not  exprefled  in  this  table,  it  is  moft  fure  firft 
to  confult  with  men  learned  in  the  laws,  to  underftand 
what  is  lawful,  what  is  honeft  and  expedient,  before  the 
finifhing  of  their  contracts. 

5.  Item,  that  no  parfon  vicar  or  curate  {hall  folemnize 
ma  rimony  out  of  his  or  their  cure  or  parifh  church  or 
chapel,  and  fhall  not  folemnize  the  fame  in  private  houfes, 
nor  lawlefs  or  exempt  churches,  under  the  pains  of  the 
law  forbidding  the  fame  ;  and  that  the  curate  have  their 
certificates,  when  the  parties  dwell  in  divers  parifhes. 

6.  Item,  the  banns  of  matrimony  ought  to  be  openly 
pronounced  in  the  church  by  the  miniiter,  three  feveral- 
fundays  or  feftival  days  ;  to  the  intent  that  who  will  and 
can  alledge  any  impediment,  may  be  heard,  and  that  ftay 
may  be  made  till  further  trial,  if  any  exception  be  made 
there  againft  it,  upon  fufficient  caution. 

7.  Item, 
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7.  Item,  Who  fhall  malicioufly  object  a  frivolous  im- 
pediment againft  a  lawful  matrimony,  to  difturb  the  fame, 
is  fubject  to  ih~  pains  of  the  law. 

8.  Item,  Who  mall  prefume  to  contract  in  the  degrees 
prohibited  (tho'  he  do  it  ignorantly)  befides  that  the  fruit 
of  fuch  copulation  may  be  judged  unlawful,  is  alfo  pu- 
nifhable  at  the  ordinary's  difcretion. 

9.  Item,  If  any  minifter  mail  conjoin  any  fuch,  or 
fhall  be  prefent  at  fuch  contracts  making,  he  ought  to  be 
fufpended  from  his  miniftry  for  three  years,  and  othei  wife 
to  be  punifhed  according  to  the  laws. 

10.  Item,  it  is  farther  ordained,  that  no  parfon  vicar 
or  curate  do  preach  treat  or  expound,  of  his  own  volun- 
tary invention,  any  matter  of  controverfy  in  the  fcrip- 
tures,  if  he  be  under  the  degree  of  a  matter  of  arts,  ex- 
cept he  be  licenfed  by  his  ordinary  thereunto,  but  only 
for  the  inftruclion  of  the  people,  read  the  homilies  already 
fet  forth,  and  fuch  other  form  of  doctrine  as  (hall  be 
hereafter  by  authority  publifhed  :  and  mall  not  innovate 
or  alter  any  thing  in  the  church,  or  ufe  any  old  rite  or 
ceremony,  which  be  not  fet  forth  by  publick.  authority. 

And  fo  much  concerning  the  table  of  degrees,  which  by 
reafon  of  the  canon  here  next  following  it  hath  been  thought 
requifite  to  infert  intire,  together  with  the  previous  ad- 
monitions and  the  fubfequent  obfervations :  altho'  fome 
of  the  faid  obfervations  (as  particularly  that  concerning 
the  publication  of  banns  on  feftival  days)  are  now  abro- 
gated. 

By  which  canon  it  is  ordained,  that  no  per/an  Jhall marry 
Within  the  degrees  prohibited  by  the  laws  of  god,  and  ex- 
preffed  in  a  table  fet  forth  by  authority  in  the  year  of  our  lord 
1563;  and  all  marriages  fo  made  and  contracted  Jhall  be  ad- 
judged incejluous  and  unlawful,  and  confequently  Jhall  be  dif- 
foived  as  void  from  the  beginning,  and  the  parties  fo  married 
Jhall  by  courfe  of  laiv  be  feparated.  And  the  aforefaid  table 
Jhall  be  in  every  church  publickly  Jet  up,  at  the  charge  of  the 
parijl).     Can.  99. 

Before  the  faid  ftatute  of  the  32  H.  8.  c.  38.  other 
prohibitions  than  god's  law  admitteth,  were  invented  by 
the  court  of  Rome  ;  the  difpenfation  whereof  they  al- 
ways referved  to  themfelves  :  as  for  inftance,  in  kindred 
and  affinity  between  coufm  germans,  and  fo  to  the  fourth 
■  degree  :  as  alfo,  carnal  knowledge  of  any  of  the  fame  kin 
or  affinity  before  in  fuch  outward  degrees.  But  now  by 
phis  a6r,  all  perfons  are  declared  to  be  lawful  to  contracl: 
C  c  4  matrimony 


392  carriage. 


matrimony,  that  be  not  prohibited  by  god's  law  to  mar- 
ry i  and  that  no  refervation  or  prohibition  (god's  law 
excepted)  fhall  trouble  or  impeach  any  marriage  without 
the  levitival  degrees.  So  as,  without  queftion,  the  fon 
of  the  father  by  another  wife,  and  the  daughter  of  the 
mother  by  another  hufband,  and  fo  on  the  contrary,  may 
marry.      2  Inji.  684. 

For  the  better  understanding  of  which  prohibitions, 
together  with  the  grounds  and  limitations  of  them  ;  it 
may  not  be  improper  to  mention  fome  fpecial  rules, 
which  have  been  laid  down  for  that  end,  both  by  lawyers 
and  divines.     As. 

Firft,  that  marriages  in  the  afcending  and  defcending 
line,  that  is,  of  children  with  their  father,  grandfather, 
mother,  grandmother,  and  fo  upwards,  are  prohibited 
without  limit ;  becaufe  they  are  the  caufe  (immediate  or 
mediate)  of  their  being  ;  and  it  is  directly  repugnant  to 
the  order  of  their  nature,  which  hath  affigned  feveral  du- 
ties and  offices,  efTential  to  each,  that  would  thereby  be 
inverted  and  overthrown.  A  parent  cannot  obey  a  child  ; 
and  therefore  it  is  unnatural,  that  a  parent  mould  be  wife 
to  a  child  :  a  parent,  as  a  parent,  hath  a  natural  right  to 
command  and  correct  a  child ;  and  that  a  child,  as  huf- 
band, mould  command  and  correct  the  fame  parent,  is 
unnatural.  To  which  we  may  add,  the  inconfiftency, 
abfur:]ity,  and  monftroufnefs  of  the  relations  to  be  begot- 
ten, if  fuch  prohibition  were  not  abfolute  and  unlimited. 
'The  fon  or  daughter,  for  inftance,  born  of  the  mother,- 
and  begotten  by  the  fon  ;  confidered  as  born  of  the  mo- 
ther, would  be  a  brother  or  filler  to  the  father  j  but  as 
begotten  by  him,  would  be  a  fon  or  daughter.  So  the 
iffue  procreate  upon  the  grandmother ;  as  born  of  the 
grandmother,  will  be  uncles  or  aunts  to  the  father  ;  but 
as  begot  by  the  fon,  they  will  be  fons  or  daughters 
to  him,  and  this  in  the  firft  degrees  of  kindred.  Gibf. 
4.12. 

Further,  there  are  feveral  degrees,  which  altho'  not 
exprefsly  named  in  the  levitical  law,  are  yet  prohibited  by 
that,  and  by  the  ftatute  of  the  32  H.  8.  c  38.  by  parity 
of  reafon.  Which  is  thus  illuftrated  in  the  reformatio  Ic- 
gum :  This  in  the  levitical  degrees  is  to  be  obferved, 
that  all  the  degrees  by  name  are  not  exprefly  fet  down  ; 
for  the  holy  ghoft  there  did  only  declare  plainly  and  clear- 
ly fuch  degrees,  from  whence  the  reft  might  evidently  be 
deduced.  As,  for  example,  where  it  is  prohibited  that 
the  ion  {hall  not  marry  his  mother,  it  followeth  alfo,  that 
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the  daughter  fhall  not  marry  her  father.  And  by  injoin- 
ing  that  a  woman  fhall  not  marry  her  father's  brother ; 
the  like  reafon  requireth  that  fhe  fhall  not  marry  her  mo- 
ther's brother.  To  which  the  fame  book  adds  two  par- 
ticular rules,  for  our  direction  in  this  matter :  i .  That 
the  degrees  which  are  laid  down  as  to  men,  will  hold 
equally  as  to  women  in  the  fame  proximity.  2.  That 
the  hufband  and  wife  are  but  one  flefh  ;  lb  that  he  who 
is  related  to  the  one  by  confanguinity,  is  related  to  the 
other  by  affinity  in  the  fame  degree.     Gibf.  412. 

Upon  the  foregoing  rule,  from  parity  of  reafon  (which 
is  alfo  acknowledged  and  laid  down  bv  the  books  of  com- 
mon law)  refts  the  prohibition  againft  marrying  a  wife's 
filler  ;  which  is  well  exprefTed  by  bifhop  Jewel  in  his 
printed  letter  upon  that  point:  "  Albeit  (fays  he)  I  be 
"  not  forbidden  by  plain  words,  to  marry  my  wife's 
"  fifter  ;  yet  I  am  forbidden  fo  to  do  by  other  words, 
"  which  by  expolition  are  plain  enough.  For  when  god 
"  commands  me  that  I  fhall  not  marry  my  brother's 
ic  wife,  it  follows  directly  by  the  fame,  that  he  forbids 
"  me  to  marry  my  wife's  lifter.  For  between  one  man 
"  and  two  filters,  and  one  woman  and  two  brothers,  is 
"  like  analogy  or  proportion."  And  when  this  point  of 
marrying  the  wife's  fifter,  came  under  confideration  in  the 
court  of  king's  bench,  M.  25  C.  2.  in  the  cafe  of  Hill 
and  Good,  tho'  it  was  alledged,  that  the  precept  prima 
facie  feemed  to  be  only  againft  having  two  fifters  at  the 
fame  time,  and  prohibition  to  the  fpiritual  court  was 
granted  ;  yet  in  the  trinity  term  next  following,  after  hear- 
ing civilians  they  granted  a  confultation,  as  in  a  matter 
within  the  ftatute  of  the  32  H.  8.  tho'  the  former  flatute 
of  the  28  H.  8.  had  never  been  revived,  which  yet  it 
"virtually  was  ;  and  there,  as  in  the  ftatute  of  the  25  H.  8. 
the  wife's  fifter  is  exprefly  prohibited.  Gihf.  412.  Vaugb* 
302.   3  Keb.    166. 

Upon  the  like  parky  of  reafon,  in  the  cafe  of  Worthy 
and  Watkinfon,  a  confultation  was  granted,  where  one  had 
married  the  daughter  of  the  fifter  of  his  former  wife  ; 
which  (as  Sir  John  King  laid  the  argument)  is  the  fame 
degree  of  proximity,  as  the  nephew's  marrying  his  fa- 
ther's brother's  wife  ;  and  this  being  exprcfsly  prohibit- 
ed, the  other  by  parity  of  reafon  is  fo  likewife  ;  as  it  had 
been  declared  E.  ifj.  in  Renningtons  cafe,  before  the 
high  commiffioners.  Which  point  was  again  argued  T. 
I  An.  in  the  cafe  of  Snowling  and  Nurfey,  and  confulta- 
tion granted  as  bsfore,  notwithftanding  the  cafe  of  Rich- 
ard 
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ard  Parfons  mentioned  by  lord  Coke,  I  Tnji.  235,  in  which 
it  was  firft  determined  not  to  be  within  the  levir.cal  de- 
grees, and  prohibition  granted  ;  but  a  confutation  bein  i« 
warded  on  debate  two  years  after,  that  ca  e  is  faid  to  have 
been  expunged  out  of  the  firft  Inftitute,  by  order  of  the 
king  and  council.  And  this  was  the  very  point  in  which 
(prefently  after  the  making  of  the  act)  lord  Cromwell  de- 
fired  a  difpenfation  for  one  MafTey,  who  was  contracted 
to  his  fitter's  daughter  of  his  late  wife :  but  ihe  archhi- 
fhop  denied  it  as  contrary  to  the  law  of  god,  and  gave  for 
reafon,  that  as  feveral  perfons  are  prohibited,  which  are 
not  expreffed,  bur  underftood  by  like  prohibition  in  equal 
degree  ;  fo  in  this  cafe,  it  being  expreffed  that  the  ne- 
phew fhall  not  marry  his  uncle's  wife,  it  is  implied,  that 
the  niece  fhall  not  be  married  to  the  aunt's  huiband. 
Gibf.   412,  413. 

Much  lefs  can  it  be  doubted,  whether  the  like  rule 
concerning  parity  of  reafon,  doth  not  forbid  the  uncle  to 
marry  his  niece,  which  tho'  not  exprefsly  forbidden,  is 
virtually  prohibited  in  the  precept,  that  forbids  the  ne- 
phew to  marry  the  aunt ;  nor  is  it  of  moment  to  al- 
ledge,  that  the  firft  is  a  more  favourable  cafe,  as  the  na- 
tural fuperiority  is  preferved  ;  fince  the  parity  of  degree 
which  is  the  proper  rule  of  judging,  is  the  very  fame. 
Gibf.  413. 

But  where  in  the  cafe  of  Harrifon  and  Biirwell,  T.  20  C, 
2.  in  the  fpiritual  court,  one  had  married  the  wife  of  his 
great  uncle,  this  was  declared,  not  to  be  within  the  levi- 
tical  degrees  ;  and  accorJingly,  after  the  opinion  of  all 
the  judges  taken  by  the  king's  fpecial  command,  a  prohi- 
bition was  granted.     Gibf.  413. 

By  the  civil  law,  firft  coufin5:  are  allowed  to  marry ; 
but  by  the  canon  law,  both  firft  and  fecond  coufins  (in 
order  to  make  difpenfations  more  frequent  and  neceffary) 
are  prohibited.  Therefore  when  it  is  vulgarly  faid  that 
firft  coufins  may  marry,  but  fecond  coufins  cannot ;  pro- 
bably this  arofe  by  confounding  thefe  two  laws  :  for  firft 
coufins  may  marry  by  the  civil  law,  and  fecond  cou- 
fins cannot  by  the  canon  law.  Wood  Civ.  L.  ii8,  119. 
Jyl.  Par.   364. 

But  now,  by  the  aforefaid  ftatute  of  the  32  H.  8.  c. 
38.  it  is  clear,  that  both  firft  and  fecond  coufins  may 
marry. 

The  kindred  of  the  hufband  are  not  of  affinity  to  the 
kindred  of  the  wife  ;  and  therefore  the  hufband's  brother 
may  marry  the  wife's  fifter,  as  well  as  the  hufband's  (on 
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by  a  former  wife  may  marry  the  wife's  daughter  by  a  for- 
mer hufband.  The  affinity  is  terminated  in  the  hufband 
himfelf  from  the  wife's  kindred,  and  in  the  wife  herfelf 
from  the  hufband's  kindred.     Wood  Civ.  L.   119. 

H.  7  TV.  Hains  and  Jepbcott.  A  day  was  appointed 
to  hear  counfel,  why  a  prohibition  fhould  not  be  granted 
to  the  fpiritual  court  of  Worcefter,  to  ftay  a  fuit  againft 
Hains  for  marrying  with  the  bajlard  daughter  of  his  fifter. 
And  it  was  argued  for  the  p;ohibition,  that  this  is  not 
prohibited  by  any  law,  for  there  is  neither  affinity  nor 
confanguinity,  for  a  baftard  is  nullius  /litis.  On  the  con- 
trary it  was  urged,  that  the  levitical  law  is  ad  proximum 
/anguinis  non  accedat  ;  that  the  jews  made  no  difference, 
as  to  marriage,  between  baftards  and  others ;  that  tho' 
baftards  are  deprived  of  certain  privileges  by  particular 
laws,  yet  the  fame  reafon  prohibits  them  from  marriage 
as  others  :  And  by  this  rule  a  man  might  marry  his  own 
baftard  j  which  doubtlefs  could  not  be  allowed.  And 
the  court  inclined  not  to  grant  a  prohibition  ;  but  the 
caufe  was  adjourned,  and  it  appears  not  what  became  of 
it.     L.  Raym.  68.     5  Mod.  168.     Gib/.  413. 

In  the  cafe  of  Ellerton  and  Gajlrel ;  where  Ellerton  had 
married  the  daughter  0/  the  /i/ler  0/  his  former  wife,  this 
was  declared  to  be  within  the  prohibition  of  the  levitical 
degrees.     Gib/.  412.     Corny ns  318. 

If  a  man  marry  one  within  the  degrees  prohibited,  the 
iiTue  between  them  is  not  by  the  common  law  a  baftard, 
until  there  be  a  divorce ;  for  by  that  law,  the  marriage  is 
not  till  then  void.     God.  486. 

4.  They  which  be  dumb,  and  cannot  fpeak,  may  con-Dumt     fons> 
tra£r.  matrimony  by  figns  ;    which  marriage  is  lawful  and 
available  to  all  intents.     Swinb.  Matr.  Con.  f.  15. 

5.  One  who  is  an  idiot  from  his  birth,  may  con fent  Idiots  and  iuna- 
in  marriage  i    and  his  ifTue  ihall  be  legitimate.      1  Roll's tlcks  • 

Mr.  357. 

But  by  the  15  G.  2.  c.  30.  If  any  perfon  being  found 
a  lunatic  by  inquifition  under  the  great  feal,  or  whofe  ef- 
tate  fhall  by  ac~l  of  parliament  be  in  cuftody  of  truftees, 
fliall  marry;  the  lord  chancellor,  or  fuch  truftees,  may 
declare  the  marriage  void. 

6.  By  the  ancient  law  of  England,  if  any  chriftian  Jews; 
man  did  marry  with  a  woman  that  was  a  jew,  or  a  chrif- 
tian woman  did  marry  with  a  jew ;   it  was  felony,  and 

the  party  fo  offending   fhould  be  burnt  alive.      3  Injl, 

The  author  of  Fkta  faith,  that  fuch  offender  fhould 
be  buried  alive.     Flefa  54. 

But 
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But  where  both  parties  are  jews,  they  are  allowed  to 
marry ;  and  are  not  under  the  reftraints  (as  was  before 
obferved)  of  the  ftatute  of  the  26  G.  2.  c.  33. 

7.  By  the  civil  law,  the  woman  is  forbidden  to  marry 
again,  within  the  year  (as  it  is  called)  of  mourning,  un- 
lefs  there  is  a  fpecial  difpenfation  from  the  prince  ;  by 
reafon  of  the  uncertainty  to  which  hufband  the  iffue  may 
belong,  and  becaufe  a  reverential  mourning  and  pious  re- 
gard to  the  memory  of  her  deceafed  hufband  is  in  decen- 
cy expected.     Wood  Civ.  L.  124.     2  Domat  126. 

And  lord  Coke  fays  ;  for  the  avoiding  of  fuch  like  in- 
conveniences, this  was  the  law  before  the  conqueft— — — — 
Let  every  widow  continue  unmarried  for  twelve  months  ; 
and  if  fhe  (hall  marry,  let  her  lole  her  dower.      1  In/I.  8. 

But  the  divine  and  the  canon  law  leave  no  fuch  in- 
junctions.    Wood  Civ.   L.  122. 

Alio  by  the  common  law  of  England,  a  widow  is  not 
prohibited  from  marrying  at  any  time  after  her  hufband'g 
death. 

8.  Langton.  Perfons  beneficed  or  in  holy  orders  fhall 
not  prefume  to  keep  concubines  publickly  in  their  houfes, 
nor  elfewhere  mail  have  publick  acc-fs  to  them  with 
fcandal.  If  the  concubines,  after  publick  admonition, 
fhall  not  depart ;  they  fhall  be  expelled  from  the  churches 
which  they  fhall  fo  prefume  to  defame,  and  they  fhall  not 
be  admitted  to  the  facraments.  And  if  they  ftill  perfift, 
let  them  be  excommunicated,  and  the  fecular  arm  be  in- 
voked againft  them.  And  the  clerks,  after  canonical 
admonition,  fhall  be  deprived  of  their  office  and  benefit. 
fcind.  125. 

Langton.  If  clergymen  leave  ought  by  their  wills  to 
concubines,  it  fhall  go  to  the  church.     Lind.   166. 

Wether/head.  Clergymen  under  the  office  of  fubdeacon 
may  keep  their  wives;  but  fubdeacons  or  above  fhall 
leave  their  women  whether  fuch  women  do  confent  to  it 
or  not.     Lind.   128. 

Otho.  Clergymen  who  publickly  keep  concubines  fhall 
put  them  away,  on  pain  of  fufpenfion  from  their  office 
and  benefice.     Athon  41. 

Othobon.  None  fhall  let  houfes  to  clerks  who  keep 
concubines.     Athon  92. 

By  the  1  H.  7.  c.  4.  It  fhall  be  lawful  to  all  archbi- 
fhops  bifhops  and  other  ordinaries  having  epifcopal  jurif- 
diction,  to  punifh  and  chaftife  priefts  clerks  and  religious 
men,  being  within  the  bounds  of  their  jurifdietion,  as  fhall 
be  convicted  before  them  by  examination  and  other  lawful 
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proof  requifite  by  the  law  of  the  church,  of  advoutry, 
fornication,  inceft,  or  any  other  flefhly  incontinency,  by 
committing  them  to  ward  and  prifon,  there  to  abide  for 
fuch  time  as  mail  be  thought  to  their  difcretions  conve- 
nient for  the  quality  and  quantity  of  their  trefpafs. 

By  the  31  H.  8.  c.  14.  (which  was  altered  by  the  32 
H.  8.  c.  10.  here  next  following,  and  which  was  finally 
repealed  by  the  1  Ed.  6.  c.  12.)  it  was  enacted  as  folio w- 
eth  :  A  prieft  keeping  company  with  a  wifey  to  the  evil 
example  of  other  perfons;  fhall  be  guilty  of  felony,  as 
fhall  alfo  the  woman.  And  if  any  prieft  mail  keep  a  con- 
eucine,  to  the  evil  example  of  other  perfons  ;  he  fhall  for- 
feit his  goods  and  fpiritual  promotions,  and  be  imprifoned 
during  the  king's  pleafure  :  and  if  he  fhall  again  ofFend, 
he  fhall  be  guilty  of  felony.  And  the  women  fhall  have 
like  punifhment  as  the  priefts. 

By  the  32  H.  8.  c.  10.  (which  is  repealed  as  to  wives 
by  the  2  &  3  Ed.  6.  c.  21.  here  next  following,  but  con- 
tinues in  its  force  as  to  concubines  :)  The  penalties  of  the 
aforefaid  ftatute  of  the  31  H.  8.  are  mitigated;  and  for 
both  offences  alike,  the  prieft  fhall  only  forfeit  (as  it  is 
there  expreffed)  for  the  firft  offence  all  his  goods  and  fpi- 
ritual promotions  ;  except  one ;  for  the  fecond  offence, 
all  his  goods,  and  alfo  during  his  life  all  the  profits  of  his 
lands  and  of  his  fpiritual  promptions  ;  and  for  the  third  of- 
fence, all  his  goods,  and  alfo  during  his  life  all  the  pro- 
fits of  his  lands  and  of  his  fpiritual  promotions,  and  be  im- 
prifoned during  life.  And  the  woman  offending,  if  fhe 
be  unmarried,  fhall  for  the  firft  offence  forfeit  all  her 
goods ;  for  the  fecond  offence,  all  her  goods  and  half  the 
iffue  of  her  lands  during  life  ;  for  the  third  oftence,  all 
her  goods  and  the  iffues  of  all  her  lands  during  life,  and 
jmprifonment  during  life:  if  fhe  be  married,  fhe  fhall 
for  the  firft  offence  be  imprifoned  for  all  the  term  of  her 
life,  at  the  king's  will  and  pleafure. 

By  the  2  £5"  3  Ed.  6.  c.  21.  (which  was  repealed  by 
the  1  Mar.fejf.  2.  c.  2.  and  revived  by  the  1  J.  c.  25.) 
All  and  every  law  and  laws  pofitive,  canons,  conftitu- 
tions,  and  ordinances,  heretofore  made  by  authority  of 
man  only,  which  do  prohibit  or  forbid  marriage  to  any 
ecclefiaftical  or  fpiritual  perfon  or  perfons,  of  what  eftate 
condition  or  degree  they  be,  or  by  what  name  or  names 
foever  they  be  called,  which  by  god's  law  may  lawfully 
marry,  in  all  and  every  article  branch  and  fentence  con- 
cerning only  the  prohibition  for  the  marriage  of  the  per- 
fons aforefard,  fhall  be  utterly  void  and  of  none  effect. 
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An  J  by  the  5^6  Ed.  6.  c.  12.  (which  alfo  was  re- 
pealed by  the  1  Alar.  feff.  2.  c  2.  and  revived  by  the  1 
jf.  c  25.)  The  matrimony  of  all  and  every  prieft  and 
other  ecclefiaftical  and  fpiritual  pcrfon,  which  fhall  be 
duly  had  celebrated  and  made  ;  fhall  be  adjudged  deemed 
and  taken  for  true  and  lawful  matrimony,  to  all  intents 
confrructions  and  purpofes. 

Note,  that  by  thefe  ancient  canons,  concubinage  feem- 
eth  to  have  been  partly  connived  at ;  only  the  publick 
avowance  thereof  was  difcouraged.  And  by  the  afore- 
faid  ftatute  of  the  31  H.  8.  marriage  of  the  two,  is  cf- 
teemed  the  greater  offence  ;  and  by  the  32  H.  8.  both 
offences  are  rendred  equal  :  the  penalties  of  which  latter, 
ftatute  (as  was  obferved)  do  (till  continue  in  force  with 
refpeel  to  concubinage,  altho'  by  the  2^3  Ed.  6.  they 
are  abrogated  as  to  marriage.  And  by  the  5  £f?  6  Ed.  6. 
the  clergy,  as  to  the  point  of  matrimony,  are  put  upon 
the  fame  footing  with  all  other  perfons.  In  queen  Mary's 
time,  king  Edward's  laws  being  repealed,  the  clergy  were 
again  brought  under  the  fevere  laws  of  king  Henry  8. 
and  fo  continued  during  all  that  reign,  and  (which  is  re- 
markable) during  alfo  the  whole  reign  of  queen  Elizabeth. 
Yet  neverthelefs  the  thirty  nine  articles  were  patted  in 
convocation  and  confirmed  by  the  royal  authority  in  the 
fifth  year  of  that  queen,  in  the  year  of  our  lord  1562  ; 
and  ratified  anew  by  her  in  the  year  1571.  The  thirty 
fecond  of  which  articles  is  as  follows  : 

■Bijhops,  priefls,  and  deacons,  are  not  commanded  by  god's 
law,  either  to  vow  the  ejiate  of  Jingle  lifg,  or  to  abjlain  from 
marriage ;  therefore  it  is  lawful  for  them,  as  for  all  other 
chrijlian  men,  to  marry  at  their  own  difcretion,  as  they  Jhall 
judge  the  fame  to  ferve  better  to  godlinefs. 

Which  perhaps  may  be  accounted  for  from  this ;  that 
queen  Elizabeth  was  always  averfe  from  the  parliament's 
interfering  in  ecclefiaftical  affairs  ;  and  therefore  might 
think  that  her  fole  allowance  and  ratification  of  this  (a- 
mongft  the  other  articles  of  religion)  would  be  fufficient 
in  this  matter,  without  exprefsly  repealing  the  ftatute  of 
queen  Mary.  Or  perhaps,  in  order  to  have  the  clergy 
more  dependent,  (he  might  be  willing  that  this  matter 
fhould  continue  doubtful.  However  by  the  ftatute  of  the 
I  y.  c.  25.  all  foundation  for  any  further  queftion  is  taken 
away,  which  exprefsly  revives  the  aforefaid  ftatutes  of  Ed, 
6.  and  fo  the  law  hath  continued  ever  fince. 
Six  clerks  in  9.  By  the  14  &  15  H.  8.  c.  8.   Whereas  of  old  time 

chancery.  accuftomed  hath  been  ufed  in  the  high  court  of  chancery, 

that 
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that  all  manner  of  clerks  and  minifters  of  the  fame  court, 
writing  to  the  great  feal,  fhould  be  unmarried  (except  on- 
ly the  cleik  of  the  crown),  fo  that  as  well  the  curfitors 
and  otner  clerks,  as  the  fix  clerks  of  the  faid  chancery 
were  by  the  fame  cuftom  reftrained  from  marriage,  where- 
by all  thofe  that  contrary  to  the  fame  did  marry  were  no 
longer  fuffered  to  write  in  the  faid  chancery,  not  only  to 
their  great  hindrance,  lofing  thereby  the  benefit  of  their 
long  ftudy  and  tedious  labours  and  pains  in  youth  taken 
in  the  faid  court,  but  alfo  to  the  great  decay  of  the  true 
courfe  of  the  faid  court;  and  -  forafmuch  as  now  the  faid 
cuftom  taketh  no  place  nor  ufage,  but  only  in  the  office 
of  the  faid  fix  clerks,  but  that  it  is  permitted  for  mainte- 
nance of  the  faid  courfe,  that  as  well  the  faid  curfitors  as 
the  other  clerks  aforefaid  may  and  do  take  wives,  and 
marry  at  their  liberty,  after  the  laws  of  holy  church,  and 
of  long  time  have  fo  done,  without  interruption  or  let  of 
any  perfon  :  therefore  in  confideration  of  the  premifles, 
and  for  that  the  faid  cuftom  is  not  grounded  upon  any 
law,  it  is  enacted,  that  all  perfons  who  fhall  be  in  the 
office  of  the  fix  clerks  of  the  chancery,  may  take  wives 
and  marry  at  their  liberty,  after  the  laws  of  holy  church; 
and  fhall  hold  their  offices  notwithftanding  in  as  ample 
manner  as  if  they  had  never' been  married. 

10.  By  the  37  H.  8.  c.  17.  (which  was  repealed  by  Dolors  of  ths 
the  1  fcf  2  P.  Iff  M.  c.  8.  /  27.  and  revived  by  the  1  EL  civillaw« 
c.  I.  f.  12.)  All  perfons,  as  well  lay  as  thofe  that  be 
married,  being  doctors  of  the  civil  law,  lawfully  create 
and  made  in  any  univerfity,  who  fhall  be  conftituted 
chancellor,  vicar  general,  commifTary,  official,  fcribeor  re- 
gifter,  may  lawfully  execute  and  exercife  all  manner  of 
jurifdi£?ion,  commonly  called  ecclefiaftical  jurifdi&ion, 
and  all  cenfures  and  coertions  appertaining  or  in  any  wife 
belonging  to  the  fame,  albeit  fuch  perfons  be  lay,  mar- 
rid,  or  unmarried  ;  fo  that  they  be  doctors  of  the  civil  law 
as  aforefaid. 

II.  Of  marriage  centralis. 

1.  Spoufals  de  future,  are  a  mutual  promife  or  covenant  Spoufals,  what. 
of  marriage  to  be  had  afterwards;  as  when  the  man  faith 
to  the  woman,  I  will  take  thee  to  my  wife,  and  fhe  then 
anfwereth,  I  will  take  thee  to  my  hufband  :  Spoufals  de 
prafenti,  are  a  mutual  promife  or  contrail  of  prefent  ma- 
trimony;  as  when  the  man  doth  fay  to  the  woman,  I  do 
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take  thee  to  niv  wife,  and  fhe  then  anfwercth,  I  do  take 
thee  to  my  hufband.     Swinb.  Matr.  Con.  f.  3. 

2.  Raynolds.  The  miniftcrs  mail  frequently  denounce 
to  thofe  who  arc  defirous  to  contract  matrimony  ;  that  on 
pain  of  excommunication,  they  do  not  contract  matrimo- 
ny, but  in  an  open  place,  and  before  divers  witneffes  in 
publick.     L'ind.   271. 

3.  Both  by  the  civil  and  canon  law,  infants  under  fe- 
ven  years  of  age  cannot  contract  any  kind  of  fpoufals. 
Sivinb.  f.   6. 

From  the  age  of  feven,  to  the  age  of  twelve  as  to  the 
woman,  and  of  fourteen  as  to  the  man,  they  cannot  con- 
tract matrimony  de  prafenti,  but  only  de  fulnro.     Swinb. 

A  man  fo  foon  as  he  hath  accomplifhed  the  age  of  four- 
teen years,  and  a  woman  fo  foon  as  (he  hath  accomplilhed 
the  age  of  twelve  years,  may  contract  true  and  lawful 
matrimony.     Sivinb.  f.  9. 

But  by  Can.  100.  No  children  under  the  age  of  one 
and  twenty  years  compleat,  mail  contract  themfelves 
without  the  confent  of  their  parents,  or  of  their  guardians 
and  governors  if  their  parents  be  deccafed. 

4.  By  the  civil  law,  the  woman  is  not  conftrained  to 
bring  her  whole  fubftance  as  a  portion  to  her  hufband, 
but  may  retain  back  part  of  her  goods,  which  are  then 
called  paraphernalia  (from  n-a^a  be/ides,  and  <pt%rn  dower),  in 
which  the  hufband  hath  no  intereft  :  for  (he  may  difpofe 
of  it  without  his  confent,  and  bring  actions  in  her  own 
name,  or  in  the  name  of  the  hufband,  for  recovering  the 
lame.      Wood  Civ.  L.    il~$. 

In  England  we  account  the  paraphernalia  to  be  only 
the  woman's  wearing  apparel,  jewels,  and  perfonal  orna- 
ments, which  fhe  wore  during  her  marriage  ;  fuitable  to 
the  quality  of  her  hufband.     Id. 

And  a  wife  after  the  death  of  her  hufband  may  claim 
her  paraphernalia,  or  neceffary  apparel  for  her  body,  cloth 
given  her  to  make  a  garment,  and  the  like,  befides  her 
dower  or  jointure.  But  fhe  fhall  not  have  exceffive  ap- 
parel, beyond  her  rank  or  degree.  Pearl  necklaces,  chains 
of  diamonds,  gold  watches,  and  fuch  like,  may  be  in- 
cluded under  paraphernalia,  if  they  were  ufually  worn  by 
the  wife,  and  were  fuitable  to  her  degree,  according  to 
the  fafhion  of  the  times.      1  Roll's  Abr.  911. 

5.  Heretofore,  if  any  having  contracted  matrimony  de 

prafenti,  and  being  convented  by  the  ecclefiaftical  judge, 

did  refufe  to  execute  the  fentence  given  by  him  to  cele- 
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brate  the  matrimony  accordingly,  after  lawful  admonition 
gi-ven  in  that  behalf;  he  or  fhe  fo  refufing  might  for 
their  contumacy  or  difobedience  therein  be  excommuni- 
cated, and  be  imprifoned  on  a  writ  de  excommunicato  capi- 
endo^ until  he  or  fhe  did  fubmit  to  obey  the  monition  of 
the  ordinary  in  that  behalf.     Swinb.  f.  17. 

But  as  for  perfons  who,  had  contracted  fpoufals  only  de 
futuro,  if  either  of  them  did  refufe  to  perform  their  pro- 
mife,  the  judge  was  not  to  proceed  to  the  fignificavit  into 
chancery  for  an  excommunicato  capiendo,  but  rather  to  ab- 
folve  that  curfed  party  which  contemned  the  cenfures  of 
the  church,  albeit  there  might  be  no  caufe  of  favour,  but 
for  fear  of  further  mifchiefj  by  compelling  them  to  go  to- 
gether which  did  hate  one  another  :  yet  was  not  this  fro- 
ward  party  thus  to  be  difmiffed>,  but  was  to  fuffer  penance 
for  the  breach  of  his  promife  :  nor  was  he  or  fhe  to  be 
difmiffed  or  abfolved,  if  thofe  fpoufals  de  futuro  by  reafon 
of  carnal  knowledge  or  fome  other  act  equivalent  did  be- 
come matrimony  ;  for  in  that  cafe  as  in  the  former  where 
fpoufals  were  contracted  de  prafenti,  the  difobedient  party 
was  to  be  excommunicated,  apprehended,  and  imprifoned ; 
and  not  to  be  abfolved  or  releafed  before  fatisfaction,  or 
death,  or  other  juft  caufe  of  divorce.     Id. 

But  now  by  the  26  G.  2.  c.  33.  No  fuit  or  proceed- 
ing fhall  be  had  in  any  ecclefiaftical  court,  in  order  to 
compel  a  celebration  of  any  marriage  in  facie  ecclefice,  by 
reafon  of  any  contract  of  matrimony,  whether  per  verba 
de  prafenti,  or  per  verba  de  futuro,  which  fhall  be  entred 
into  after  the  twenty  fifth  day  of  inarch  1754.     f.  13. 

But  notwithftanding,  the  party  is  not  the  lefs  liable  to 
damages  for  the  fame,  in  an  action  to  be  brought  upon 
the  cafe. 

6.  T.  5  &f  6  G.  2.  Holt  againft  Ward  clarencieux  king  infant's  con- 
at  arms.     Mrs.  Holt  the  plaintiff  declared,    that   it  was  tract>  how  fat 
[mutually  agreed  between  the  defendant  Mr.  IVard  and   ln  ins' 
(her  felf,  that  they  fhould  marry  at  a  future  day,  which  is 
[paft,  and  that  in  confederation  of  each  other's  promifes, 
teach  engaged  to  the  other  ;    notwithftanding  which,  he 
tdid  not  marry  her,  but  had  married  another  ;    which  fhe 
ilays   to  her  damage  of  4000 1.      The  defendant,   with 
Heave  of  the  court,  pleaded  double  :  viz.  firft,  that  he  made 
>no  fuch  promife ;  and  fecondly,  that  Mrs.  Holt  the  plain- 
ttiff  at  the  time  of  the  promife  was  an  infant  of  fifteen 
iyears  of  age.     The  plaintiff  join,  iffue  upon  the  former 
ipoint,   and  a  verdict  was  found  for  her,  with  2000  1   da- 
wnages  ;   and  as  to  the  plea  of  infancy  demurred.     This 
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caiii'e  was  argued  feveral  times  at  the  bar.      Upon  the 
firft  argument,  the  court  were  ftrongly  inclined  wkh  the 
plaintiff,  becaufe  tho'  the  defendant  would  not  have  the 
fame  remedy  againft  her  by  action  for  damages,  yet  they 
thought  he  might  have  fome  remedy,  to  wit,  by  the  ec- 
clefiaftical  court,  to  compel  a  performance,  the  plaintiff 
being  of  the  age  of  confent,  and  that  would  be  a  fufficient 
confederation  ;    and  therefore   appointed  an  argument  by 
civilians,  to  fee  what  their  law  would  determine  in  fuch  a 
cafe.     Upon  the  argument  of  the  civilians,  no  inftancc 
could  be  fhewn,  wherein  they  had  compelled  the  per- 
formance of  a  minor's  contract.     And  they  who  argued 
for  the  defendant  ftrongly  infifted,  that  in  the  cafe  of  a 
contracT:  per  verba  de  futuro  (as  this  was),  there  was  no 
remedy  given  againft  a  perfon  of  full  age  in  the  fpiritual 
court,  but  only  an  admonition  :  And  the  only  reafon  why 
they  hold  jurisdiction  in  the  cafe  of  a  contract  per  verba 
de  prafenti  was  becaufe  that  is  looked  upon  amongft  them 
to  be  ipfum  matrimonium^  and  they  only  decree  the  for- 
mality of  a  folemnization  in  the  face  of  the  church.     Af- 
ter their  arguments,  it  was  fpoken  to  again.     And  now 
this  term  Raymond  chief  juftice  delivered  the  refolution  of 
the  court :    The  objection  in  this  cafe  is,  that  the  plain- 
tiff not  being  bound  equally  with  the  defendant,  this  is 
nudum  paftu?n,   and  the  defendant  cannot  be  charged  in 
this  action.     Formerly  it  was  made  a  doubt  by  my  lord 
Vaughan,  whether  any  action  could  be  maintained  on  mu- 
tual promifes  to  marry ;   but  that  is  now  a  point  not  to 
be  difputedi     And  as  to  the  prefent  cafe,  we  mould  have 
had  no  difficulty  in  giving  judgment  for  the  plaintiff,  if 
we  could  have  been  fatisfied  by  the  arguments  of  the  ci- 
vilians, that  as  the  plaintiff  was  of  the  age  of  confent,  any 
remedy,  tho'  not  by  way  of  action  for  damages,  could  be 
had  againft  her.     But  fince  they  feem  to  have  no  prece- 
dent in  the  cafe,  we  muft  confider  it  upon  the  foot  of  the 
common  law.      And  upon  that  the   fingle   queftion   is, 
whether  this  contract,  as  againft  the  plaintiff,  was  abfo- 
lutely  void.    And  we  are  all  of  opinion,  that  this  contract 
is  not  void,  but  only  voidable  at  the  election  of  the  in- 
fant ;  and  as  to  the  perfon  of  full  age,  it  abfolutely  binds. 
The  contract  of  an  infant  is  confidered  in  law,  as  differ- 
ent from  the  contracts  of   all  other  perfons.     In  fome 
cafes  his  contract  mall  bind  him  :    fuch  is  the  contract 
of  an  infant  for  neceffaries,  and  the  law  allows  him  to 
make  this  contract,  as  neceffary  for  his  prefervation ;  and 
therefore  in  fuch  cafe  a  fingle  bill  fhall  bind  him,  tho'  a 
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bond  with  a  penalty  (hall  not.  Where  the  contract  may 
be  for  the  benefit  of  the  infant,  or  to  his  prejudice;  the 
law  fo  far  protects  him,  as  to  give  him  an  opportunity  to 
confider  it  when  he  comes  of  age  :  and  it  is  good,  or 
voidable  at  his  election.  But  tho'  the  infant  hath  this 
privilege  ;  yet  the  party  with  whom  he  contradteth,  hath 
not :  he  is  bound  in  all  events.  And  as  marriage  is  look- 
ed  upon  as  an  advantageous  contract,  and  no  dictinction 
holds  whether  the  party  fuing  be  man  or  woman,  but  the 
true  diftinction  is  whether  it  may  be  for  the  benefit  of 
the  infant;  we  think,  that  tho'  no  exprefs  cafe  upon 
a  marriage  contract  can  be  cited,  yet  it  falls  with  the 
general  reafon  of  the  law  with  regard  to  infants  con- 
tracts. And  no  dangerous  confequence  can  follow  from 
this  determination,  becaufe  our  opinion  protects  the  in- 
fant even  more  than  if  we  rule  the  contract  to  be  abfo- 
lutely  void.  And  as  to  perfons  of  full  age,  it  leaves  them 
where  the  law  leaves  them,  which  grants  them  no  fuch 
protection  againft  being  drawn  into  inconvenient  con- 
tracts. For  thefe  reafons  we  are  all  of  opinion,  that  the 
plaintiff  ought  to  have  her  judgment  upon  the  demurrer. 
Sir.  937. 

7.  E.   7  An.  Hatton  and  Manfel     It  was  held  by  Holt™?  C0Ji{eDi 
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chief  juftice,  that  if  there  be  an  exprefs  promife  by  the  a  contract< 
man,  and  it  appear  the  woman  countenanced  it,  and  by 
her  actions  at  that  time  behaved  her  felf  as  if  fhe  agreed 
to  the  matter,  akho'  there  be  no  actual  promife,  yet  that 
ftiall  be  fufficient  evidence  of  a  promife  on  her  part. 
Read.  Tit.  Marriage. 

But  if  the  one  only  promifeth,  and  the  other  doth 
not,  either  exprefsly,  or  by  implication  :  this  is  a  con- 
tract that  walks  upon  one  leg,  and  confequently  not  of 
any  force.     Ayl.  Parerg.  246. 

III.  Of  banns. 

1.  Bann,  is  a  faxon  word,   and   fignifieth    a  procla-  Banns,  what, 
mation. 

2.  No  minifter  fhall  be  obliged  to  publifh  the  banns  of  Previous  no-ice. 
matrimony  between  any  perfons  whatfoever,  unlefs  they 

fhall  feven  days  at  the  leaft  before  the  time  required  for 
the  firft  publication,  deliver  or  caufe  to  be  delivered  to 
him  a  notice  in  writing  of  their  true  chriftian  and  firnames, 
and  of  the  houfes  of  their  refpective  abodes  within  fuch 
parifh  chapelry  or  extraparochial  place  where  the  banns 
are  to  be  publifhed,  and  of  the  time  during  which  they 
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When. 
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have   inhabited   or   lodged   in    fuch    houfes    rcfpe£t.ivc1y< 
26  G.  2.  c.  33.  (.  2. 

3.  And  all  banns  of  matrimony  fhall  be  publifhed  in 
the  parifh  church,  or  in  Come  publick  chapel  wherein 
banns  of  matrimony  have  been  ufually  publifhed,  of  the 
pariih  or  chapclry  wherein  the  pcrfons  to  be  married  fhall 
dwell.     26  G.  2.  c.  33.  f.  1. 

And  where  the  perfons  to  be  married  fhall  dwell  in 
divers  parifhes  or  chapelries,  the  banns  fhall  be  publifhed 
in  the  church  or  chapel  belonging  to  fuch  pariih  or  cha- 
pelry  wherein   each  of  the  faid  perfons  fhall  dwell.     Id. 

And  where  both  or  either  of  the  perfons  to  be  married 
fhall  dwell  in  an  extraparochial  place  (having  no  church 
or  chapel  wherein  banns  have  been  ufually  publifhed), 
then  the  banns  fhall  be  publifhed  in  the  parifh  church 
or  chapel  belonging  to  fome  parifh  or  chapelry  adjoining 
to  fuch  extraparochial  place.     Id. 

Note,  that  all  parifhes  where  there  fhall  be  no  parifh 
church  or  chapel  belonging  thereto,  or  none  wherein  di- 
vine fervice  fhall  be  ufually  celebrated  every  funday,  may 
be  deemed  extraparochial  places  for  the  purpofes  of  this 
act,  but  for  no  other  purpofe.     f.  5. 

Provided,  that  after  the  folemnization  of  any  marriage 
under  a  publication  of  banns,  it  fhall  not  be  neceffary  in 
fupport  of  fuch  marriage,  to  give  any  proof  of  the  actual 
dwelling  of  the  parties  in  the  refpe&ive  parifhes  or  cha- 
pelries wherein  the  banns  of  matrimony  were  publifhed  j 
nor  fhall  any  evidence  in  fuch  cafe  be  received  to  prove 
the  contrary,  in  any  fuit  touching  the  validity  of  fuch 
marriage,     f.  10. 

4.  And  the  faid  banns  fhall  be  publifhed  upon  three 
fundays  preceding  the  folemnization  of  marriage,  during 
the  time  of  morning  fervice,  or  of  the  evening  fervice  if 
there  be  no  morning  fervice  in  fuch  church  or  chapel  on 
any  of  thofe  fundays,  immediately  after  the  fecond  leflbn. 
26  Geo.  2.  c.  33.   f.  1. 

5.  Reynolds.  Whilft  the  marriage  is  contracting,  the 
minifters  fhall  inquire  of  the  people  by  three  publick 
banns,  concerning  the  freedom  of  the  parties  from  "all 
lawful  impediments.  And  if  any  minifter  fhall  do  other- 
wife,  he  fhall  be  fufpended  for  three  years.     Lind.  271. 

Ruhr.  And  the  curate  fhall  fay  after  the  accuftomed 
manner,;    "  I  publifh  the  barms  of  marriage  between  M. 

"  of and  N;  of If  any  of  you  know 

"  caufe  or  juft  impediment)  why  thefe  two  perfons  fhould 
Ci  not  be  joined  together  in  holy  matrimony,  ye  are  to 

"  declare 


"  declare  it.     This  is  the  firft  (fecond,  or  third)  time 
«  ofafking." 

6.  And  in  cafe  the  parents  or  guardians  or  one  of  them, ©-(Tent  of  Pa- 
of  either  of  the  parties  who  (hall  be  under  the  age  of ;^ji°r  8uar" 
twenty  one  years,  fhall  openly  and  publiekly  declare  or 
caufe  to  be  declared  in  the  church  or  chapel  where  the 
banns  fhall  be  fo  published,  at  the  time  of  fuch  publica- 
tion, his  difTent  to  fuch  marriage ;  fuch  publication  of 
banns  fhall  be  void.     26  Geo.  2.  c.  3.  f.  3. 

j\    Ruhr.    And  where  the  parties  dwell  in  divers  pa- Certificate, 
rifhes,  the  curate  of  the  one  parifh  fhall  not  folemnize 
matrimony  betwixt  them,  without  a  certificate  of  the  banns 
being  thrice  afked,  from  the  curate  of  the  other  parifh. 

And  by  the  ibGep.  2.  c.  33.  Where  the  banns  fhall  be 
publifhed  in  any  church  or  chapel  belonging  to  any  parifh 
adjoining  to  any  extraparochial  place  as  aforefaid,  the 
minifter  publifhing  fuch  banns  fhall  in  writing  under  his 
hand  certify  the  publication  thereof,  in  fuch  manner  as  if 
either  of  the  parties  to  be  married  dwelt  in  fuch  adjoining 
parifh.     f.  1. 

The  form  of  which  certificate  may  be  to  this  effect : 
**  I  do  hereby  certify,  that  the  banns  of  marriage  between 
*'  A.  B.  of  the  parifh  of  Orton  in  the  county  of  Weft- 
*'  morland,  and  C.  D.  of  the  parifh  of  Ravenftondale 
"  in  the  county  aforefaid,  have  been  duly  publifhed  in 
*'  the  parifh  church  of  Orton  aforefaid,  on  three  feveral 
*'  fundays,  to  wit,  061.27.  Nov.  3,  and  Nov.  10.  now 
*'  laft  paft  ;  and  that  no  caufe  or  juft  impediment  hath 
*'  been  declared,  why  they  may  not  be  joined  together 
*f  in  holy  matrimony.    Witnefs  my  hand,  Nov.  13.  1762, 

Ri.  Burn, 
Vicar  of  Orton  aforefaid.'? 

IV.    Of  licence. 

1.  Some  have  queftioned  the  bifhop's  power  to  grant  who  may  grant. 
licences  for  marrying  without  banns  firft  publifhed  ;  be- 
caufe  this  is  difpenfing  with  an  a£t  of  parliament :  for  the 
marriage  office,  which  requires  banns,  is  part  of  the  fta- 
tute  law.  But  this  power  of  difpenfing  is  granted  to  the 
bifhop  by  ftatute  law  too,  viz.  by  the  25  H.  8.  c.  21.  by 
which  ail  bifhops  are  allowed  to  difpenfe  as  they  were 
wont  to  do ;  and  fuch  difpenfations  have  been  granted  by 
bifhops,  ever  fince  archbifhop  Mepharns  time  at  leaft. 
John/.  194. 

By  Can.  101.    No  faculty  or  licence  fhall  be  granted 

,for  fblemnization  of  matrimony  without  publication  of 
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banns,  by  any  perfon  exercifing  any  ecclefiaftical  jurif- 
diction  or  claiming  any  privileges  in  the  right  of  their 
churches  ;  but  only  by  fuch  as  have  epifcopal  authority, 
or  the  commiflary  for  faculties,  vicars  general  of  the 
archbifhops  and  bifhops  fede  plena  or  fede  vacante,  the 
guardian  of  the  fpiritualties,  or  ordinaries  exercifing  of 
right  epifcopal  jurifdiction  in  their  feveral  jurifdicStions  re- 
fpe£tively. 

And  by  the  26  G.  1.  c.  33.    No  furrogate  deputed  by 

any  ecclefiaftical  judge,  who  hath  power  to  grant  licences 

of  marriage,  fhall  grant  any  fuch  licence  before  he  hath 

taken  an  oath  before  the  faid  judge,  faithfully  to  execute 

his  office  according  to  law,  to  the  beft  of  his  knowledge, 

and  hath  given  fecurity  by  his  bond  in  the  fum  of  iool 

to  the   bifhop  of  the  diocefe,  for  the  due  and   faithful 

execution  of  his  faid  office,     f.  7. 

To  whom.  2.    And  no  licence  fhall  be  granted,   but  unto   fuch 

perfons  only,  as  be  of  good  ftate  and  quality.     Can.  10 1, 

Security  *o  be         3.    And   no  licence  fhall  be  granted,  but  upon  good 

tobe  madl ^  caution  and  fecurity  taken .     Can.  1 0 1 . 

Which  fecurity  fhall  contain  thefe  conditions :  1.  That 
at  the  time  of  granting  fuch  licence,  there  is  not  any  im- 
pediment of  precontract,  confanguinity,  affinity,  or  other 
lawful  caufe,  to  hinder  the  faid  marriage.  2.  That  there 
is  not  any  controverfy  or  fuit  depending  in  any  court,  be- 
fore any  ecclefiaftical  judge,  touching  any  contract  or 
marriage  of  either  of  the  faid  parties  with  any  other.  3. 
That  they  have  obtained  thereunto  the  exprefs  confent  of 
their  parents  (if  they  be  living),  or  otherwife  of  their 
guardians  or  governors.  Laftly,  that  they  fhall  celebrate 
the  faid  matrimony  publickly  in  the  parifh  church  or 
chapel  where  one  of  them  dwelleth,  and  in  no  other 
place,  and  that  between  the  hours  of  eight  and  twelve  in 
the  forenoon.     Can.  102. 

And  for  the  avoiding  all  fraud  and  collufion  in  the 
obtaining  of  fuch  licences  and  difpenfations  ;  before  fuch 
licence  fhall  be  granted,  it  (hall  appear  to  the  judge  by 
the  oaths  of  two  fufficient  witneffes,  one  of  them  to  be 
known  either  to  the  judge  himfelf,  or  to  fome  other  per- 
fon of  good  reputation  then  prefent,  and  known  likewife 
to  the  faid  judge,  that  the  exprefs  confent  of  the  parents, 
or  parent  (if  one  of  them  be  dead),  or  guardians  or  guar- 
dian of  the  parties,  is  thereunto  had  and  obtained  :  And, 
furthermore,  that  one  of  the  parties  (hall  perfonally 
fwear,  that  he  believeth  that  there  is  no  let  or  impediment 
of  precontract,  kindred,  or  alliance,  or  of  any  other  law- 
ful 
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ful  caufe  whatfoever,  nor  any  fuit  commenced  in  any 
ecclefiaftical  court,  to  bar  or  hinder  the  proceeding  of  the 
faid  matrimony,  according  to  the  tenor  of  the  forefaid 
licence.     Can.  103. 

But  if  both  the  parties  which  are  to  marry,  being  in 
widowhood,  do  feek  a  faculty  for  the  forbearing  of  banns ; 
then  the  claufes  before  mentioned,  requiring  the  parents 
confents,  may  be  omitted  :  but  the  parifhes  where  they 
dwell,  both  {hall  be  exprelTed  in  the  licence,  as  alfo  the 
parifh  named  where  the  marriage  {hall  be  celebrated.  And 
if  any  commiffary  for  faculties,  vicars  general,  or  other 
the  faid  ordinaries  mall  offend  in  the  premiffes  or  any  part 
thereof;  he  {hall  for  every  time  fo  offending  be  fufpended 
from  the  execution  of  his  office  for  the  fpace  of  fix  months ; 
and  every  fuch  licence  or  difpenfation  {hall  be  held  void 
to  all  effects  and  purpofes,  as  if  there  had  never  been  any 
fuch  granted ;  and  the  parties  marrying  by  virtue  thereof, 
{hall  be  fubjecl:  to  the  punifhments  which  are  appointed 
for  clandeftine  marriages.     Can.  104. 

Which  claufe  declaring  the  licence  void  to  all  effecls  and 
purpofes  as  if  there  had  never  been  any  fuch  granted,  feemeth 
to  render  it  a  matter  of  great  importance  that  the  afore- 
faid  prerequifites  be  ftri&ly  obferved  3  for  altho'  before 
the  ftatute  of  26  G.  2.  only  the  licence  in  fuch  cafe  was 
void,  and  the  parties  marrying  by  virtue  thereof  were 
liable  to  be  punifhed  as  for  a  clandeftine  marriage,  yet 
now  by  the  faid  ftatute  the  marriage  alfo  will  be  void,  and 
the  other  confequences  of  clandeftine  marriages  will  en- 
fue. 

4.  By  the  5  W.  c.  21.  For  every  fkin  or  piece  of  vel-stanJp; 
lum  or  parchment,  or  fheet  or  piece  of  paper,  upon  which 

any  licence   for  marriage  fhall  be  ingroffed  or  written, 
{hall  be  paid  a  ftamp  duty  of  5  s.     f.  3. 

5.  No  licence  of  marriage  fhall  be  granted  by  anyLicencewherct(> 
archbifhop,  biftiop,  or  other  ordinary  or  perfon   having  run. 
authority  to  grant  the  fame,  to  folemnize  any  marriage  in 

any  other  church  or  chapel,  than  in  the  parifh  church 
or  publick  chapel  of  the  parifh  or  chapelry,  within  which 
the.ufual  place  of  abode  of  one  of  the  perfons  to  be  mar- 
ried fhall  have  been  for  the  fpace  of  four  weeks  immedi-^_ 
ately  before  the  granting  fuch  licence  ;  or  where  both  or 
either  of  the  parties  fhall  dwell  in  an  extraparochial  place 
having  no  church  or  chapel  wherein  banns  have  been 
ufually  publifhed,  then  in  the  parifh  church  or  chapel 
belonging  to  fome  parifh  or  chapelry  adjoining  to  fuCh 
extraparochial  place ;  and  in  no  other  place  whatfoever. 
26  G,  2.  c.  33.  f.  4. 

D  d  4  Providedj 


** 


4c8  carriage* 

Provided,  that  where  the  marriage  is  by  licence,  it  (hall 
not  be  neceffary,  in  fupport  of  fuch  marriage,  to  give 
any  proof  that  the  ufual  place  of  abode  of  one  of  the  par- 
ties for  the  'pace  of  four  weeks  as  aforefaid,  was  in  the 
parifl  01  nK'lry  where  the  marriage  was  folcmnized  j 
not  {hall  any  evidence  in  fuch  cafe  be  received  to  prove 
the  contrary,  in  any  iuit  touching  the  validity  of  fuch 
marri&ge.  f.  10. — That  is  to  fay,  this  fhall  not  avail  fo 
as  to  render  ihe  marriage  null  and  void  ;  but  neverthelefs, 
the  furrog.tte  who  grartteth  fuch  licence  contrary  to  the 
tehor  of  this  act,  feemeth  to  incur  the  violation  of  his 
oath,  and  forfeiture  of  his  bond  given  to  the  fpiritual 
judge ;  and  is  liable  to  be  otherwife  punifhed  for  his  con- 
tempt of  the  law. 

Alfo  this  fhall  not  extend  to  deprive  the  arefhbifhop  of 
Canterbury,  and  his  proper  officers,  of  the  right  which 
hath  hitherto  been  ufed,  in  virtue  of  the  rtatute  of  the 
25  H,  8.  c.  21.  of  granting  fpecial  licences  to  marry  at 
any  convenient  time  or  place,     f.  6. 

By  which  ftatute  of  the  25  H.  8.  power  is  given  to  the 
archbifhop  of  Canterbury,  to  grant  faculties,  difpenfa- 
tions,  and  licences  ;  as  the  pope  had  done  before.  And 
by  the  fame  ftatute  it  is  enaeled,  that  all  children  pro- 
created after  folcmnization  of  any  marriages  to  be  had  by 
virtue  of  a  licence  or  difpenfation  from  the  archbifhop  of 
Canterbury,  fhall  be  admitted  reputed  and  taken  legiti- 
mate in  all  courts  and  other  places,  and  inherit  the  inhe- 
ritance of  their  parents  and  anceftors. 
Fo:g;ng  licence.  6.  If  any  peril  n  mall  falfly  make,  alter,  forge,  or 
counterfeit  any  fuch  licence  of  marriage  ;  or  caufe  or  pro- 
cure the  fame  to  be  done ;  or  affift  therein  ;  or  utter  or 
publifh  the  fame  as  true,  knowing  the  fame  to  be  falfe, 
altered,  forged,  or  counterfeited  :  he  fhall  be  guilty  of 
felony  without  benefit  of  clergy.     26  G.  2.  c.  33.  f.  16. 

V,     When  and  where  to  be  folemnized  •,  and  therein  of 

dandeftine  marriages. 

Wrr.  i-d  *•  ^n  a^  C2L^es  w^ere  hanns  fhall  have  been  publifhed, 

\Nhtis.  the  marriage  flial]    be  folemnized   in   one  of  the   parifh 

churches  or  chapeis  where   fuch  banns  have  been  pub- 
lifhed, and  in  no  other  place.     26  Geo.  2.  c.  33.  f.  1. 

And  no licence  marriage  fhall  be  folemnized  in  any  other 
church  or  chapel,  than  where  the  ufual  place  of  abode  of 
one  of  the  parties  hath  been  for  the  fpace  of  four  weeks 
next  before  the  granting  of  fuch  licence,     f.  4. 

And 
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And  by  Can.  63.  Every  minifter  who  fhall  celebrate 
"marriage  between  any  perfons  contrary  to  the  canons 
aforefaid,  or  any  part  thereof,  under  colour  of  any  pecu- 
liar liberty  or  privilege  claimed  to  appertain  to  certain 
churches  and  chapels,  fhall  be  fufpended  for  three  years, 
by  the  ordinary  of  the  place  where  the  offence  mall  be 
committed  :  and  if  any  fuch  minifter  fhall  afterwards  re- 
move from  the  place  where  he  hath  committed  the  faulty 
before  he  be  fufpended  ;  then  fhall  the  bifhop  of  the 
diocefe,  or  ordinary  of  the  place  where  he  remaineth, 
upon  certificate  under  the  hand  and  feal  of  the  other  or- 
dinary from  whofe  jurifdicliion  he  removed,  execute  that 
cenfure  upon  him. 

By  a  conftitution  of  archbifhop  Reynolds :  Matrimony 
fhall  be  folemnized  reverently,  and  in  the  face  of  the  church. 
Lind.  271. 

And  by  the  words  in  the  beginning  of  the  office  of 
matrimony,  it  is  fuppofed  to  be  done  in  the  prefence  of  the 
congregation. 

And  in  the  cafe  of  a  marriage  by  licence,  it  is  required 
by  Can.  62.  that  the  fame  fhall  be  folemnized  between  the 
hours  of  eight  and  twelve  in  the  forenoon  j  and  in  time  of  di- 
vine fervice. 

2.    Stratford.    Perfons  contracting  matrimony,  and  caufing  Ecclelkftiealpa* 
the  fame  to  be  folemnized,  knowing  any  canonical  impediments  n|flirnenl  of 

1        t    j    ir  7       •        n  r  •         i         r      n    n  •.  r  clandefline  mat* 

tn  that  behalf.,  or  having  jtrong  prejumption  thereof  ;  Jhall  ipjo  riag€S, 
faclo  incur  the  fentence  of  the  greater  excommunication.     Lind. 
277.    '  ' 

Mepham.  Every  prieji,  who  Jhall  prefume  to  celebrate  matri- 
mony any  where  fave  in  thepariJJ]  church  [where  one  of  the  par- 
ties or  their  friends  do  inhabit;  fohnf]  without  the  fpecial 
licence  of  the  diocefan  ;  or  who  Jhall  be  prefent  thereat ;  Jhall  be 
fufpended  from  his  off ce  for  a  whole  year.     Lind.  274. 

Stratford.  The  foregoing  conflitution  Jhall  be  extended  to 
chapels,  having  of  old  time  had  parochial  rights :  and  the  prieji 
Jhall  incur  the  faid  pain  ipfo  faclo.     Lind.  277. 

Of  old  time]  That  is,  for  forty  years  at  leaft.     Id* 

Stratford.  Prieji s,  who  Jhall  knowingly  make  folemnization 
of  marriages  prohibited,  or  of  lawful  matrimony  between  others 
than  their  own  pafijhioners,  without  the  licence  of  the  diocefans*, 
or  of  the  proper  curates  of  the  perfons  contracting ;  alfo  they 
•who  Jhall  caufe  by  force  or  fear  clandejline  marrirges  to  be 
folemnized  in  churches  oratories  or  chapels,  or  Jhall  be  prefent 
thereat,  knowing  the  fame ;  Jhall  incur  the  fentence  of  the 
greater  excommunication^  and  be  otherwife  punijhed  as  the  law 
dircits.     Lind.  276. 

Between 
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Between  others  than  their  own  parishioners']  That  is,  where 
neither  of  the  parties  is  of  their  own  parifli.     Id. 

Without  the  licence  of  the  diocefans]  Who  having  cure 
throughout  the  whole  diocefe,  have  power  to  grant  li- 
cences in  all  places  within  their  diocefe.     Id. 

Or  of  the  proper  curates]  That  is,  as  to  their  own  pa- 
rifhioners  only.     Id. 

Or  Jhall  be  prefent  thereat]  And  fuch  perfon  would  not 
be  admitted  in  the  fpiritual  court  to  prove  fuch  marriage, 
until  he  fhould  be  legally  abfolved  from  the  fentence  in- 
curred thereby. 

Canon  62.  No  minijler,  upon  pain  of  fufpenfton  for  three 
years  ipfo  faclo,  Jhall  celebrate  matrimony  between  any  per  Jons, 
without  a  faculty  or  licence,  or  without  banns  publijhed;  neither 
Jhall  any  minijler,  upon  the  like  pain,  under  any  pretence  what- 
foever,  join  any  perfons  fo  licenfed  in  marriage  at  any  un- 
feafonable  times,  but  only  between  the  hours  of  eight  and  twelve 
in  the  forenoon,  nor  in  any  private  place,  but  either  in  the 
churches  or  chapels  where  one  of  them  dwelleth,  and  likewife  in 
time  of  divine  fervice ;  nor  when  banns  are  thrice  ajked  (and 
no  licence  in  that  refpeel  neceffary)  before  the  parents  or  gover- 
nors of  the  parties  to  be  married,  being  under  the  age  of  twenty 
and  one  years,  Jhall  either  perfonally,  or  by  fujjjcient  tejlimony, 
Jignify  to  him  their  confents  given  to  the  [aid  marriage. 

Upon  pain  of  fufpenjion]  In  our  ecclefiaftical  records,  we 
frequently  meet  with  absolutions  of  clergymen  who  had 
celebrated  marriages  clandestinely  ;  and  fo  late  as  arch- 
bifhop  Sancroft's  time,  we  find  the  intire  procefs  of  fuch 
an  abfolution  :  but  in  the  more  ancient  regifters,  towards 
the  beginning  of  the  reformation,  one  and  the  fame  dif- 
penfation  ifTued,  for  the  minifter  and  the  two  parties  ; 
which  fort  (as  well  as  feparate  difpenfations)  are  very 
common  in  our- books.     Gibf.  425. 

Without  a  faculty  or  licence]  Such  faculties  have  been 
very  various,  in  point  of  extent ;  in  many  infbnces  re- 
quiring a  publication,  fometimes  once,  and  difpenfing 
with  two  ;  in  other  cafes  twice,  and  difpenfing  but  with 
one  ;  and  again  in  other  cafes  exprefly  requiring  all  the 
three  publications,  and  difpenfing  only  with  time  or  place. 
Inftances  of  all  which,  efpecially  before  the  reformation, 
are  very  common  in  our  ecclefiaftical  records.    Gibf.  425. 

At  any  unfcafonable  times]    That  is,  of  the  day,  not  of 

the  year  ;  concerning  which  latter  head,  there  feem  to  be 
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no  prohibitions  expreffed,  or  plainly  fuppofed,  in  our 
constitutions  or  canons.  But  there  is  a  place  in  Lind- 
wood,  which  not  only  implies  a  prohibition  of  times  in 
general,  but  exprefly  mentions  the  times  prohibited. 
Which  is,  that  the  folemnization  of  marriage  cannot  be 
from  the  firft  furiday  in  advent,  until  the  octaves  of  epi- 
phany exclufive ;  and  from  feptuagefima  funday,  to  the 
firft  fundav  after  eafter  inclufive  ;  and  from  the  firft  ro- 
gation day,  until  the  feventh  day  after  pentecoft  inclufive : 
altho'  marriage  may  be  contrasted  within  thefe  times. 
Gibf.  430.     Lihd.  274.     AyU  Par.  364. 

It  is  alfo  certain,  that  a  diftin&ion  of  times  hath  been 
obferved,  as  the  law  of  our  reformed  church  ;  not  only 
from  the  claufe  which  we  may  obferve  in  feveral  licences 
in  our  books,  quocunque  anni  tempore ;  but  alfo  from  a  re- 
markable difpute  which  happened  in  archbiftiop  Parker's 
time,  between  the  matter  of  the  faculties  and  the  vicar 
general,  whether  the  firft  only,  or  the  fecond  in  conjunc- 
tion with  him,  had  a  right  to  grant  licences  on  that  par- 
ticular head.     Gibf. 430.    , 

And  after  that,  in  archbifhop  Whitgift's  table  of  fees, 
there  is  firft  a  fee  for  a  licence  to  folemnize  matrimony 
without  banns,  and  afterwards  a  fee  for  a  licence  to  folem- 
nize matrimony  in  the  time  of  prohibition  of  banns  to  be  pub- 
lijhed. 

Which  point  is  further  confirmed,  by  the  attempts  that 
have  been  made  in  parliament  and  convocation,  to  take 
away  that  diftin£tion  of  times  :  In  parliament,  in  the  17th 
of  Elizabeth,  a  bill  was  depending,  intitled,  an  a&  de- 
claring marriages  lawful  at  all  times  :  And  in  conveca- 
tian,  in  the  year  1575,  the  lafbjof  the  articles  prefented 
to  the  queen  for  confirmation  (but  by  her  rejected)  was, 
that  the  bifhops  (hall  take  order,  that  it  be  publifhed  and 
declared  in  every  parifh  church  within  their  diocefe,  be- 
fore the  firft  day  of  May  next  coming,  that  marriage  may 
be  fojemnized  at  all  times  of  the  year.  Which  goes  fur- 
ther than  what  had  been  projected  upon  that  head  in  the 
year  1562,  when  the  fcheme  intended  to  be  offered  to 
the  parliament  or  convocation  or  both,  was,  that  it  fhall 
be  lawful  to  marry  at  any  time  of  the  year  without  dif- 
penfation  ;  except  it  be  upon  chriftrnafs  day,  eafter  day 
and  fix  days  going  before,  and  upon  whitfunday.     Gibf. 

43°- 

But  thefe  diftin£tions,  being  invented  only  at  firft  as  a 

fund   (amongft  many  others)  for  difpenfations,  and  being 

built  upon  no  rational  foundation,  nor  upon  any  law  of 

the 
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the  church  of  England,  have  vanifhed  of  themfelyes; 
and  it  may  be  jultly  queftioned,  whether  if  a  minifter 
fhould  refufe  to  marry  any  perfons  within  the  times  pre- 
tended to  be  prohibited,  an  a£tion  upon  the  cafe  would 
not  lie  againft  him  for  fuch  refufal  :  for  fuppofing  that 
heretofore  any  popifh  canons,  importing  fuch  prohibition, 
were  received  in  this  kingdom  ;  yet  now  they  can  be  of  , 
no  force,  as  being  contrary  to  the  common  law,  which 
for  the  benefit  of  the  fubjedt,  and  in  favour  of  the  natural 
rights  of  mankind,  and  for  the  publick  emolument,  al- 
lov/eth  matrimony  at  all  times  of  the  year  without  re- 
ftraint. 

Before  the  parents  or  governors  Jhall  fignify  their  confents~\ 
But  by  the  2b  G.  2.  c.  33.  no  minifter  folemnizing  mar- 
riages between  perfons,  both  or  one  of  whom  fhall  be 
under  the  age  of  twenty  one  years,  after  banns  publifhed, 
fhall  be  punifhable  by  ecclefiaftical  cenfures  for  folem- 
nizing fuch  marriages  without  confent  of  parents  or  guar- 
dians whofe  confent  is  required  by  law,  unlefs  he  fhall 
have  notice  of  the  diffent  of  fuch  parents  or  guardians. 

Ptcuabvy  for-  3.  By  the  6  tjf  7  W,  c.  6.  No  per  Jon  fhall  be  married  at 
any  place  pretending  to  be  exempt  from  the  vifitation  of  the 
bijhap  of  the  -dioceje,  without  a  licence,  except  the  banns  Jhall 
be  publijhed  and  certified  according  to  law  ;  and  every  parfon^ 
vicar  1  and  curate,  who  Jhall  marry  any  perfons  contrary  to  the 
true  intent  hereof,  jhall  forfeit  i  oo  /,  half  to  the  king,  and 
half  to  him  that  will  fue  in  any  of  his  maje/ly's  courts  of  re- 
cord ;  and  for  the  fecond  offence,  Jhall  be  Jufpended  from  his 
office  and  benefice  for  three  years,      f.  52. 

And  by  the  7  &  8  W.  c.  35.  Every  parfon,  vicar,  or 
curate,  who  fhall  marry  any  perfons  in  any  church  or  chapely 
exempt  or  not  exempt,  or  in  any  other  place  whatever,  without 
^publication  of  banns,  or  without  licence ,  Jhall  forfeit  100  h 
i\  2. 

And  every  parfon,  vicar,  or  curate,  who  Jhall  fubfliiiiU  or 
employ,  or  knowingly  and  wittingly  Jhall  fujfer  and  permit, 
any  other  viinijler  to  marry  any  perfons  in  any  church  or  chapel 
to  fuch  parfon  vicar  or  curate  belonging  or  appertaining,  with- 
out publication  of  banns  or  licence  ;  Jhall  forfeit  100I.      f.  3. 

The  faid  forfeitures  to  be  half  to  the  king,  and  half  to  him 
that  jhall  jne.     f.  3. 

And  every  man  jo  married  without  licence  or  publication  of 

barms  es  ajorejaid,  jhall  forfeit   10/,    to   be  recovered  with 

cofls  in  manner  as  aforefaid,  by  him  who  Jhall  Jue  :  and  every 

jextcn,  or  parijh  clerk,  or  other  perfon  afiivg  asjexton  or  parish 
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clerk,  who  Jhall  knoivingly  and  wittingly  aid  promote  and  affifl, 
at  fuch  marriages  fo  celebrated  without  banns  or  licence  as  afore- 
faid, /hall  forfeit  5  /,  to  be  recovered  with  cojls  offuit  in  man- 
ner as  aforefaid,  by  him  who  Jhall  fue.     f.  4. 

And  by  the  10  An.  c.  19.  whereas  great  lofs  hath  hap- 
pened of  the  duties  upon  Jlamped  vellum  parchment  and  paper, 
and  other  inconveniences  daily  grow  from  clandejline  marriages  j 
it  is  enacled,  that  every  parfon  vicar  or  curate,  or  other  perjm 
in  holy  orders ,  beneficed  or  not  beneficed,  who  Jhall  marry  any 
perjon  in  any  church  or  chapel,  exempt  or  not  exempt,  or  in 
any  other  place  whatfoever,  without  publication  of  banns,  or 
without  licence  from  the  proper  ordinary,  f jail  forfeit  100/, 
with  full  cojls,  half  to  the  queen,  and  half  to  him  that  will  fue 
in  any  of  the  courts  of  record  at  JVeJlminJler  ;  and  if  fuch  of- 
fender Jhall  be  a  prifoner  in  any  prifon  or  gaol  (other  fhan  a 
county  gaol)  at  the  time  of  fuch  offence  committed,  and  JJ?all  be 
duly  conviSfed  thereof,  then  upon  oath  made  of  fuch  imprifon- 
ment  before  one  of  the  judges,  and  upon  producing  a  copy  of  the 
record  of  fuch  conviclion  to  be  likewife  proved  upon  oath  before 
the  faid  judge,  he  Jhall  grant  his  warrant  to  the  keeper  of  the 
gaol  or  prifon  where  fuch  offender  is  a  prifoner,  to  remove  him 
to  the  gaol  of  that  county  where  he  is  a  prifoner,  there  to  re- 
main charged  in  execution  tvith  the  penalty  infiicled  by  this  acl, 
and  with  all  and  every  the  caujes  of  his  former  imprifonment  * 
And  if  any  gaoler  or  keeper  of  any  prifon,  Jhall  be  privy  to,  or 
knowingly  permit  any  marriage  to  be  folemnized  in  his  faid 
prifon,  before  publication  of  banns  or  licence  as  aforefaid;  he 
Jhall  forfeit  100I,  to  be  recovered  and  dijlributed  as  aforefaid. 
f.  176. 

Saving  neverthelefs,  to  all  archbijhops,  bijhops,  archdeacons 
and  other  ordinaries,  their  vicars-general  commijfaries  and  offi- 
cials, the  free  exercife  of  all  ecclefiajlical  jurifdiftion,  and  full 
power  and  authority  of  infiicling  all  Juch  pains  and  cenjures 
for  this  or  any  other  crime  or  crimes,  as  they  might  have  done 
if  this  ail  had  not  been  made.     f.  177. 

And  provided,  that  the  faid  provifion  for  marriages  do  not 
extend  to  that  part  of  Great  Britain  called  Scotland,     f.  178. 

Upon  the  aforefaid  ftatute  of  the  7  &  8  TV.  c.  35.  f.  4, 
in  the  cafe  of  Middleton  and  his  wife  againft  CV0/?,  M.  10 
G.  2.  In  prohibition  :  The  plaintiff  declared,  that  by  the 
faid  ftatute  a  penalty  of  10  1  is  inflicled  on  every  man  who 
marries  without  licence  or  banns;  notwithftanding  which, 
he  and  his  wife  had  been  cited  into  the  fpiritual  court, 
for  being  married  before  eight  in  the  morning,  ivithout  licence 
or  banns,  contrary  to  the  canon,  which  fixes  the  time  to 
be  between  eight  and  twelve,  and  requires  a  licence  or 
1  banns ; 
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banns  ;    that  they  are  lay  perfons,    not  bound   by   the 
canon ;  and  therefore   pray  a   prohibition.     The  defen- 
dant, as  to  the  contempt,  pleads  not  guilty  ;  and  for  a 
confutation,    demurs.     And  after  feveral   arguments   at 
bar,  lord  Hardwicke  chief  juftice  this  term  delivered  the 
refolution  of  the  court: — In  this  cafe  three  queftions  have 
been  made;  i.  Whether  by  the  canons  of  1603,  lay  perfons 
are  punifhable  for  a  clandeftine  marriage.    2.  If  not,  whe- 
ther by  the  canon  law  anciently  received,   the  fpiritual 
court  hath  a  jurifd iction  to  proceed  for  a  clandeftine  mar- 
riage.    And,  3.  Suppofing  they  have  a  jurifdiction  either 
way,  whether  that  jurifdiction  is  taken  away  by  the  act 
of  parliament,  which  hath  inflicted  a  penalty  of  10 1.     As 
to  the  firft  :  two  things  are   confiderable,   firft,   whether 
the  laity  are  within  the  words  of  thofe  canons  as  to  this 
matter ;  fecondly,  whether  there  was  a  proper  authority 
to  bind  the  laity,   if  the  words  do  extend  to  them.     And 
as  to  the  queftion,  whether  the  words    take   them   in  ; 
thofe  which  any  way  relate  to  this  matter  are  the  canons 
62,  101,  102,  103,  and  104.     In  the  four  firft  of  which, 
there  are  no  words  that  affect  the  parties  contracting : 
Indeed  in  the  104th  there  are  words  relating  to  the  mar- 
ried perfons,  but  they  relate  only  to  marriages  under  void 
or  irregular  licences,  which  is  not  this  cafe  :  And  there- 
fore upon  this  point  we  are  all  of  opinion,  that  lay  perfons 
are  not  within  the  words  of  the  canons  of  1603.     The 
next  point  is,  whether  the  makers  of  thofe  canons  had  a 
power  to  bind  the  laity :  And  we  are  all  of  opinion  that 
proprio  vigore  the  canons  of  1603  do  not  bind  the  laity; 
I  fay,  proprio  vigore,  becaufe  fome  of  them  are  only  de^ 
claratory  of  the  ancient  canon  law.     The  fecond  point 
to  be  confidered   is,  whether  laying  afide  the  canons  of 
1603,  the  fpiritual  court  hath  any  jurisdiction  under  the 
former  canon  law  received  and  allowed,  to  proceed  againft 
the  plaintiffs  for  a  clandeftine  marriage :  And  we  are  all 
of  opinion,  that  in  this  refpect  their  jurifdiction  is  well 
founded.     And  as  to  the  third  point,  whether  the  ftatute 
of  the  7   eff  8  W.   hath  by  inflicting  that  penalty  taken 
away   the  jurifdiction  of  the  fpiritual   court;  it  is  to  be 
obferved,  that  as  to  the- woman,  ihe  indifputably  remains 
Subject  to  the  ecclefiaftical  jurifdiction,  for  the  penalty  is 
only  upon  the  man  ;  but  as  to  the  man  likewife,  we  are 
all  of  opinion,  that  the  ecclefiaftical  jurifdiction   is  not 
taken  away  by  the  ftatute,  but  that  both  the  jurifdictions 
do  well  ftand  together.     And  upon  the  whole  we  are  of 
opinion,  that  there  ought  to  go  a  confultation  as  to  all 

the 
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the  points  of  the  fuit  below  but  one,  which  is,  the  hour  at 
which  the  marriage  is  alledged  to  have  been  had.  Now 
as  the  confining  marriages  to  be  between  eight  and  twelve 
in  the  morning,  is  only  a  regulation  introduced  by  the 
canons  of  1603,  which  we  have  determined  do  not  bind 
in  this  cafe  ;  it  is  of  confequence,  that  the  fpiritual  court 
be  reftrained  from  making  that  any  gound  of  their  pro- 
ceedings. In  this  refpect  therefore,  the  prohibition  muft 
ftand,  and  a  confultation  muft  go  for  the  reft.  Sir. 
1056. 

In  the  aforefaid  ftatute  of  the  10  An.  c.  19.  There  is 
a  provifo  (as  hath  been  inferted)  that  the  fame  fhall  not 
extend  to  that  part  of  Great  Britain  called  Scotland. 
And  there  is  alfo  a  provifo  to  the  like  effect,  in  the  ftatute 
of  the  26  G.  2.  c.  33.  which  feemeth  in  practice  to  be  ex- 
tended further  than  what  may  reafonably  be  fuppofed  to 
have  been  the  intention  of  the  legiflature.  There  may  be 
good  caufe  not  to  extend  the  faid  ftatute  of  the  26  G.  1. 
to  marriages  bona  fide  and  without  fraud  had  and  cele- 
brated within  that  kingdom:  But  it  is  plainly  eluding 
the  act,  for  an  Englifli  man  and  an  Englifh  woman  juft 
to  pafs  over  the  borders  into  the  Scottifh  territories,  and 
there  intermarry  without  either  banns  or  licence  or  other 
prerequifite. 

It  is  hoped,  that  no  clergyman  of  the  church  of  Scot- 
land will  encourage  fuch  a  practice.  But  their  concur- 
rence is  not  abfolutely  neceffary.  The  parties  own  fer- 
vant  whom  they  carry  along  with  them,  or  the  hoft  at 
the  inn'  where  they  ihall  be,  may  be  fufKcient  as  to  the 
validity  of  the  marriage  altho'  not  as  to  all  the  legal  fruits 
and  effects  of  it. 

4.  By  the  26  G.  2.  c.  33.  If  any  perfon  fhall  folem- Felony, 
nize  matrimony  in  any  other  place  than  a  church  or  pub- 
lick  chapel  where  banns  have  been  ufually  publifhed,  un- 
lefs  by  fpecial  licence  from  the  archbifhop  of  Canterbury  ; 
or  mall  folemnize  matrimony  without  publication  of 
banns,  unlefs  licence  be  firft  had  from  fome  perfon  hav- 
ing authority  to  grant  the  fame ;  every  perfon  know- 
ingly and  wilfully  fo  offending,  and  being  lawfully  con- 
victed thereof,  fhall  be  adjudged  guilty  of  felony,  and 
tranfported  for  fourteen  years,  f.  8.  (Except  in  Scot- 
land, and  except  the  marriages  of  quakers  or  jews  as 
aforefaid.     f.    18.) 

The  profecution  for  fuch  felony  %o  be  commenced 
within  three  years  after  the  offence  committed,     f.  9. 

s.  r. 
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Marriage  to  be  ^,  T.  9  An.  Haydon  and  Gould.  Before  the  delegates. 
It  appeared  that  Haydon  and  Rebecca  his  wife  were  fab- 
batarians,  and  were  married  by  one  of  their  minifters  in  a 
fabbatarian  congregation  :  the  form  in  the  common  pray- 
er book,  was  ufed,  except  the  ceremony  of  the  ring.  They 
lived  together  as  man  and  wife  for  feven  years,  and  then 
Rebecca  died.  Whereupon  Haydon  took  out  letters  of 
adminiftration  to  her.  But  Gould  and  Margaret  his  wife 
who  was  lifter  to  Rebecca,  fued  a  repeal,  fuggefting  that 
Rebecca  and  Haydon  were  never  married.  And  it  ap- 
pearing that  the  minifter  who  married  them  was  a  mere 
layman,  and  not  in  ordeis,  the  letters  of  adminiftration 
which  had  been  granted  to  Haydon  as  her  hufband  were 
repealed,  and  a  new  adminiftration  granted  to  the  fajd 
Margaret  Gould  her  lifter.  And  this  fentence,  upon  an 
appeal,  was  affirmed,  by  the  court  of  delegates.  For  it 
was  held,  that  as  Haydon  demanded  a  right  to  himfelf  as 
hufband  by  the  ecclefiaftical  law,  he  ought  to  prove  him- 
felf a  hufband  by  that  law  :  And  fo  the  court  ruled.  And 
a  cafe  was  cited  out  of  Swinburn,  where  fuch  a  marriage 
had  been  ruled  to  be  void,  as  to  the  privileges  attending  legal 
marriages.  And  it  is  obferved  in  that  cafe,  that  an  act 
of  parliament  was  thought  neceflary  after  the  grand  re- 
bellion, to  intitle  people  who  had  been  married  by  juftices 
of  the  peace,  to  fuch  legal  advantages  of  dower,  thirds, 
and  the  like,  as  attended  marriages  duly  folemnized  ac- 
cording to  the  rites  of  the  church  of  England  ;  and  the 
act  of  the  7  &  8  W.  c.  35.  feems  to  put  this  matter  out 
of  all  doubt,  which  lays  a  penalty  on  clergymen  in  or- 
ders, if  they  celebrate  marriage  in  a  clandeftine  manner ; 
for  if  the  fame  privileges  and  advantages  attended  mar- 
riages folemnized  by  the  difTenters,  as  thofe  celebrated 
according  to  the  church  of  England,  how  eafily  would 
that  act  be  evaded,  or  rather  rendred  of  no  effect.     There 

,  would  then  be  no  occafion  for  licence  or  banns  ■>   for  ma- 

king oath  ;  or  giving  fecurity  that  there  were  no  legal 
impediments :  but  every  one  might  do  what  was  right  in 
his  own  eyes,  who  fhould  get  himfeif  admitted  of  a  dji- 
lenting  congregation.  Read.  Tit.  Marriage.  1  Salk.  119. 
And  if  the  temporal  court  (hould  write  to  the  bilhop, 
to  certify  whether  accoupled  in  lawful  matrimony  or  not; 
it  feemeth  that  the  bifhop  woula-  certify,  that  perfons  not 
married  according  to  the  form  of  the  church  of  England 
as  by  law  eftablilhed,  were  not  accoupled  in  lawful  ma- 
in mony. 

And 
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And  if  a  perfon  applies  to  the  fpirittial  court  for  forne 
benefit  by  the  ecclefiaftical  law,  in  virtue  of  a  precedent 
marriage  ;  it  feemeth  that  he  ought  to  intitle  himfelf  ac- 
cording to  the  rules  of  that  law. 

But  marriages  by  Romifh  priefts,  whofe  orders  are  ac- 
knowledged by  the  church  of  England,  have  been  deemed 
to  have  the  effects  of  a  legal  marriage,  at  leaft  in  fome  in- 
ftances ;  as  in  the  cafe  of  Mr.  Fielding,  who  was  married 
by  a  Romifh  prieft  to  Mrs.  Wadfxvortb  :  This  was  held  to 
be  fuch  a  marriage,  as  to  make  it  felony  in  him  to  marry 
afterwards  to  the  duchefs  of  Cleveland.     Read.  Tit.  Mar* 

And  in  Wigmorfe  cafe,  M.  5  An.  where  the  wife 
fued  in  the  fpiritual  court  for  alimony,  and  in  fact  the 
hufband  was  an  anabaptift,  and  altho*  he  had  a  licence 
from  the  bifhop  to  marry,  yet  he  married  this  woman  ac- 
cording to  the  forms  of  their  own  religion  5  Holt  chief 
juftice,  upon  the  prohibition,  faid,  By  the  canon  law,  a 
contract  per  verba  de  prafenti  is  a  marriage^  fo  is  a  con- 
tract per  verba  de  futuro  if  the  contract  be  executed  and  he 
does  take  her  ;  this  is  a  marriage,  and  they  cannot  punifh 
for  fornication,  but  only  for  not  folemnizing  the  mar- 
riage according  to  the  forms  prefcribed  by  law,  but  not 
lb  as  to  declare  the  marriage  void,     2  Salk.  438. 

But  now  by  the  26  G.  2.  c  33,  If  any  perfon  fhall  fo- 
lemnize  matrimony  ('except  in  Scotland,  and  except  qua- 
kers  and  jews  as  aforefaid)  in  any  other  place  than  in  a 
church  or  publick  chapel  where  banns  have  been  ufually 
publifhed,  unlefs  by  fpecial  licence  from  the  archbifhop 
of  Canterbury  ;  or  fhall  folemnize  the  fame  without  law- 
ful banns  or  licence  :  fuch  marriage  fhall  be  null  and 
void  to  all  intents  and  purpofes  whatfoever.     f.  8» 

VI.  Form  of  fokmnization. 

1.  By  the  ftatute  of  the  26  G.  2.  c.  33.  All  marriages  witndTes  j»re- 
fliall  be  folemhized  in  the  prefence  of  two  credible  wit-fe«t. 
nefTes  at  the  leaft,  befides  the  minifter  5  who  fhall  fign 

their  atteftation  thereof*     f.   15. 

2.  And  at  the  time  of  the  celebration  of  the  marriage;  Impediments 
the  minifter  reciting  the  caufes  for  which  matrimony  was  alledSed« 
ordained,  fhall  fay,    "  If  any    man  can  fliew  any  juft 

"  caufe  why  they  may  not  lawfully  be  joined  together,  . 
"  let  him  now  fpeak,   or  elfe  hereafter  for  ever  hold  his 
peace."     Ruhr. 

And  then,  fpeaking  unto  the  perfons  that  fhall  be  mar- 
ried, he  fhall  fay  j    "  I  require  and  charge  you  both,  as 
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"  ye  will  anfwer  at  the  dreadful  day  of  judgment  wneri 
<*  the  fecrets  of  all  hearts  fhall  be  difclofed,  that  if  either 
"  of  you  know  any  impediment,  why  ye  may  not  be  law- 
"  fully  joined  together  in  matrimony,  ye  do  now  confefs 
<c  it  j  for  be  ye  well  allured,  that  fo  many  as  are  coupled 
"  together  otherwife  than  god's  word  doth  allow,  are  not 
**  joined  together  by  god,  neither  is  their  matrimony 
"  lawful."     Rubr. 

At  which  day  of  marriage,  if  any  man  do  alledge  and 
declare  any  impediment  why  they  may  not  be  coupled  to- 
gether in  matrimony  by  god's  law,  or  the  laws  of  this 
realm ;  and  will  be  bound,  and  fufficient  fureties  with 
him,  to  the  parties,  or  elfe  put  in  a  caution  (to  the  full 
value  of  fuch  charges  as  the  perfons  to  be  married  do 
thereby  fuftain)  to  prove  his  allegation  ;  then  the  folem- 
nization  mull  be  deferred  until  fuch  time  as  the  truth  be 
tried.  Rubr. 
Ring.  3.  If  no  impediment  be  alledged,  then  the  marriage  fhall 

go  on ;  and  after  the  parties  have  declared  their  mutual 
aflent,  and  have  taken  each  other  in  marriage  according 
to  the  form  prefcribed,  then  the  man  fhall  give  unto  the 
Woman  a  ring,  laying  the  fame  upon  the  book,  with  the 
accuftomed  duty  to  the  prieft  and  clerk.  And  the  prieft 
taking  the  ring,  fhall  deliver  it  unto  the  man.,  to  put  it  on 
the  fourth  finger  of  the  woman's  left  hand  j  and  the  man 
holding  the  ring  there,  and  taught  by  the  prieft,  fhall 
fay,  u  With  this  ring  I  thee  wed,  with  my  body  I  thee 
*'  worfhip,  and  with  all  my  worldly  goods  I  thee  en* 
dow."    Rubr. 

Which  laft  words  are  beft  explained  by  the  rubrick  of 
the  2  Ed.  6.  which  was  thus :  "  The  man  fhall  give 
"  unto  the  woman  a  ring,  and  other  tokens  of  fpoufage, 
€i  as  gold  or  filver,  laying  the  fame  upon  the  book,  and 
"  the  man  taught  by  the  prieft  fhall  fay,  With  this  ring 
"  I  thee  wed,  this  gold  and  filver  I  thee  give j"  and  then 
thefe  other  words,  "  with  all  my  worldly  goods  I  thee 
"  endow,"  were  delivered  with  a  more  peculiar  fignifi- 
cancy. 

The  ring  at  firft  (according  to  Swinburn)  was  not  of 
gold  but  of  iron,  adorned  with  an  adamant ;  the  metal 
hard  and  durable,  fignifying  the  durance  and  perpetuity 
of  the  contract.  Howbeit  (he  fays)  it  fkilleth  not  at  this 
day,  what  metal  the  ring  be  of:  The  form  of  it  being 
round  and  without  end,  doth  import,  that  their  love 
ihould  circulate  and  flow  continually.  The  finger  on 
which  this  ring  is  to  be  worn,  is  the  fourth  finger  of  the 

left 
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left  hand,  next  unto  the  little  finger,  becaufe  there  was 
fuppofed  a  vein  of  blood  to  pafs  from  thence  unto  the 
heart.     Swinb.  Matr.  Cont.    fed.  15. 

In  the  roman  ritual,  there  is  a  benediction  of  the  ring, 
and  a  prayer  that  me  who  wears  it  may  continue  in  per- 
fect love  and  fidelity  to  her  hufband,  and  in  the  fear  of 
god  all  her  days. 

4.  By  the  rubricks  of  the  2.  and  of  the  5  Ed.  6.  The  Sacrament. 
new  married   perfons  were  required  on  the  fame  day  of 

their  marriage  to  receive  the  holy  communion. 

But  by  the  prefent  rubrick,  it  is  only  declared  to  be 
convenient,  that  the  new  married  perfons  mould  receive 
the  holy  communion,  at  the  time  of  their  marriage,  or  at 
the  firft  opportunity  afterwards. 

5.  By  the  rubricks  of  the  2.  and  of  the  5  Ed.  6.  After  Sermon, 
the  gofpel  was  to  be  a  fermon,  wherein  ordinarily  the  of- 
fice of  man  and  wife  mould  be  declared,  according  to 

holy  fcripture ;  or  if  there  were  no  fermon,  then  the 
minifter  was  to  read  feveral  fentences  out  of  fcripture, 
fetting  forth  the  faid  duties. 

And  by  the  prefent  rubrick,  If  there  be  no  fermon  de- 
claring the  duties  of  man  and  wife,  then  the  minifter  (hall 
read  the  fame  fentences  as  aforefaid. 

VII.  Fee  for  marriage. 

Langtort.  We  do  firmly  injoin,  that  no  facrament  of  the 
church  Jhall  be  denied  to  any  one  upon  ihs  account  of  any  fum  of 
money  ^  nor  jhall  matrimony  be  kindred  therefore  :  becaufe  if 
any  thing  hath  been  accujlomed  to  be  given  by  the  pious  devo- 
tion of  the  faithful^  ive  will  that  jujlice  be  done  thereupon  to 
the  churches  by  the  ordinary  of  the  place  afterwards.  Lind. 
278. 

That  no  facrament  of  the  church]  Which  were  feven  j  of 
which,  matrimony  was  one. 

Shall  be  denied]   Or  delayed.     Lindw.  278. 

Upon  the  account  of  any  fum  of  money,]  That  is,  ufed  to 
be  paid  or  taken  in  the  adminiftration  of  any  of  the  fa- 
craments.     Lindw.  278. 

JSforJhall  matrimony  be  hindred  therefore]  But  by  the  ru- 
brick in  the  office  of  matrimony,  at  the  time  pf  delivering 
the  ring,  the  man  fhall  alfo  then  lay  down  the  accuftom- 
ed  duty  to  the  prieft  and  clerk.     Which  if  he  flfcali  re- 
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fufc  to  do  ;    whether  the  minifter  is  bound   to  proceed 
neverthelefs,  doth  not  appear  from  any  rubrick  or  canon. 

Hath  been  accujiomcd  to  be  glveri\  That  is,  of  old,  and 
for  fo  long  time  as  will  create  a  prefcription,  altho'.at  firft 
given  voluntarily.  For  they  who  have  paid  fo  long,  are 
prefumed  at  firft  to  have  bound  themfelves  voluntarily 
thereunto.     Lind.  279. 

And  this,  it  is  faid,  is  recoverable  by  law,  in  fuch 
places  and  cafes  only,  where  there  is  a  cuftom  for  the 
payment  thereof,  upon  performance  of  the  duty.  Boh.  L. 
ofTith.    144,   5. 

Mr.  Johrifon  fays,  it  was  an  ancient  cuftom,  that  mar- 
riage mould  be  performed  in  no  other  church  but  that 
to  which  the  woman  belonged  as  a  parifhioner ;  and 
therefore  to  this  day,  the  ecclefiaftical  law  allows  a  fee 
<lue  to  the  curate  of  that  church,  whether  fhe  be  married 
there  or  not.  And  this  fee  was  exprefsly  referved  for 
him  by  the  words  of  the  licence,  according  to  the  old 
form,  which  is  not  yet  difufed  in  all  diocefes.  But  it  is 
faid,  that  judgment  hath  been  otherwife  given  in  the  tem- 
poral courts.     John/.  188,  189. 

So  in  the  cafe  of  Thompfon  and  Davenport ,  M.  13  W. 
The  plaintiff  libelled  againft  the  defendant,  fetting  forth 
2i  cuftom  in  the  parifti  of  Ellington  in  Derbyfhire,  that 
of  every  woman  who  is  a  parifhioner,  and  dwelleth  there, 
and  marrieth  with  a  licence,  the  hufband  at  the  time  of 
'the  marriage,  or  foon  after,  fhall  pay  to  the  vicar  5  s  as 
an  accuftomed  fee  ;  and  fo  brought  his  cafe  within  that 
cuftom  :  the  defendant  fuggefted  for  a  prohibition,  that 
all  cuftoms  are  triable  at  common  law,  and  that  the  plain- 
tiff had  libelled  againft  him,  fetting  forth  the  cuftom 
as  aforefaid.  And  a  prohibition  was  granted.  Lutw. 
1059. 

And  in  a  late  cafe,  upon  an  appeal  to  the  Arches,  Sir 
George  Lee  not  only  declared  againft  the  cuftom  as  an 
•un  reasonable  cuftom,  but  gave  colts  againft  the  clergyman 
with  fome  warmth. 

VIII.  Regifter  of  marriage. 

By  the  26  G.  2.  c.  33.  The  churchwardens  and  cha- 
pel wardens  of  every  parifh  or  chapel ry  fhall  provide  pro- 
per books  of  vellum  or  good  and  durable  paper,  in  which 
all  marriages  and  banns  of  marriage  refpe&ively  there 
pubiifhed  or  folemnized  fhall  be  regiftred  ;  and  every 
page  thereof  fhall  be  marked  at  the  top  with  the  figure  of 
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the  number  of  every  fuch  page,  beginning  at  the  fecond 
leaf  with  number  one ;  and  every  leaf  or  page  fo  num- 
bred  fliall  be  ruled  with  lines  at  proper  and  equal  diftances 
from  each  other,  or  as  near  as  may  be ;  and  all  banns 
and  marriages  publifhed  or  celebrated  in  any  church  or 
chapel,  or  within  any  fuch  parifh  or  chapelry,  fhall  be 
refpe£f.ively  entred,  regiftred,  printed,  or  written,  upon 
or  as  near  as  conveniently  may  be  to  fuch  ruled  lines,  and 
fhall  be  figned  by  the  parfon  vicar  minifler  or  curate,  or 
by  fome  other  perfon  in  his  prefence  and  by  his  direction ; 
and  fuch  entries  fhall  be  made  as  aforefaid  on  or  near 
fuch  lines  in  fucceffive  order,  where  the  paper  is  not  da- 
maged by  accident  or  length  of  time.  And  all  books 
provided  as  aforefaid,  fhall  be  deemed  to  belong  to  fuch 
parifh  or  chapelry  reflectively,     f.  14. 

And  immediately  after  the  celebration  of  every  mar- 
riage, an  entry  thereof  fhall  be  made  in  fuch  regifter  ;  in. 
which  entry  or  regifter  it  fhall  be  exprefTed,  that  the  faid 
marriage  was  celebrated  by  banns  or  licence  ;  and  if  both 
or  either  of  the  parties  married  by  licence  be  under  ao-e, 
with  confent  of  the  parents  or  guardians  as  the  cafe  fhall 
be  ;  and  fhall  be  figned  by  the  minifter  with  his  proper 
addition,  and  alfo  by  the  parties  married,  and  attefted  by 
two  witneiTes  prefent  at  the  folemnization  of  fuch  mar- 
riage,    f.  15. 

Which  entry  fhall  be  made  in  the  form  or  to  the  effect 
following,  viz. 

a-  b-  Hjt]  f^ — ■,  c-  °-  •/  ny 

parijh  — — — ■ — were  married  in  this        ,       .       by 

\   ,.  J  with  confent  of\?'     ,.  this day  of 

\_iicencej  J        J  \_  guardians  J  J   J 

— .  ■■- in  the  year 

rReclor  ~~i 
Vicar      {. 
L  Curate  S 

A  B. 
This  marriage  was  folemnized  between  us  p  '  jJ  in  the  pre- 

F    F 
fence  of  G*  ^    f.  15. 

.And  if  any  perfon  fhall  knowingly  and  wilfully  infert 
or  caufe  to  be  inferted  in  fuch  regifter  book  any  fane  en- 
try of  any  matter  or  thing  relating  to  any  marriage  ;  or 
falfly  make  alter  forge  or  counterfeit  or  caufe  to  procure  to 

E  e  3  be 


422  4lf)atwfase, 

be  falfly  made  altered  forged  or  counterfeited,  or  afllft  in  falf- 
ly  making  altering  forging  or  counterfeiting,  any  fuch  en- 
try in  fuch  regifter  ;  or  utter  or  publifh  as  true  any  fuch 
falfe  altered  forged  or  counterfeited  regifter  as  aforefaid, 
or  a  copy  thereof,  knowing  the  fame  to  be  falfe  altered 
forged  or  counterfeited ;  or  if  any  perfon  mail  wilfully 
deftroy,  or  caufe  or  procure  to  be  deftroyed,  any  regifter 
book  of  marriages,  or  any  part  thereof,  with  intent  to 
avoid  any  marriage,  or  to  fubje<£l  any  perfon  to  any  of 
the  penalties  of  this  acl :  he  mall  be  guilty  of  felony 
without  benefit  of  clergy,     f.  16. 

A  doubt  hath  been  made,  in  what  manner  a  marriage 
celebrated  by  virtue  of  a  fpecial  licence  from  the  archbi- 
fhop  of  Canterbury,  mail  be  regiftred  j  efpecially  where 
the  marriage  is  folemnizcd  in  a  private  houfe,  and  by  a 
clergyman  not  being  the  incumbent  of  the  parifh,  and  the 
incumbent  refufes  to  permit  the  fame  to  be  entred  in  the 
parifh  regifter.  But  the  doubt  feemeth  to  be  folved  by 
the  words  of  the  act  it  felf:  The  regifter  book  of  mar- 
riages is  of  the  goods  of  the  parifh,  and  confequently  the 
churchwardens  (and  not  the  minifter)  ought  to  have  the 
keeping  thereof  '5  and  the  acT:  fays,  all  marriages  celebra- 
ted in  any  church  or  chapel,  or  within  any  fuch  parijh  or 
chapelry,  fhall  be  entered  in  fuch  regifter  ;  and  therefore 
if  the  churchwardens  fhall  refufe  to  produce  the  regifter 
book  for  that  purpofe,  they' may  be  compelled  thereunto 
by  legal  procefs  :  for  where  a  thing  by  any  a£t  of  par- 
liament is  required  to  be  done  ;  that  alfo  is  required^ 
without  which  the  thing  it  felf  cannot  be. 

IX.  Certificate  of  marriage. 

By  the  5  W.  0.  21.  For  every  piece  of  vellum,  parchr 
ment,  or  paper,  upon  which  any  certificate  of  marriage 
(except  of  the  marriage  of  a  feaman's  widow)  fhall  be 
ingrofTed  or  written,  fhall  be  paid  a  ftamp  duty  of  5  s, 
And  if  any  perfon  fhall  write  fuch  certificate  upon  the 
fame  before  it  be  ftamped,  he  fhall  forfeit  5 1. 

X.  I'rial  of  marriage. 

.  fi  „         1.  Dr  Gcdolphin  fays,  that  marriage  was  at  firft  tried 
fcal  judge.  *n  tne    temporal    courts  :    but    afterwards  by   the    con- 

ceffion  of  princes,  fuch  caufes  were  determined  In  the  fjpir 
yjtual  courts.     God.  489. 

And 
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And  the  reafons  why  the  cognizance  thereof  hath  been 
permitted  to  the  ecclefiaftical  judge,  are  divers;  efpecially 
becaufe  matrimony  was  heretofore  a  facrament  of  the 
church ;  and  the  office  being  performed  by  clergymen, 
this  of  confequence  brings  the  performance  under  the 
diocefan's  infpection  ;  and  in  the  cafe  of  the  levitical  de- 
grees in  particular,  ecclefiafticks  are  prefumed  to  be  the 
beft  judges  of  what  is  prohibited  by  god's  law. 

2.  The  lawfulnefs  of  marriage  is  to  be  tried  by  the  bi-  As  to  the  law- 
fhop's  certificate,  upon  an  iflue,  accoupled  in  lawful  matr'i- r""£ m"~ 
mony  or  not ;    as  in  a  writ  of  dower,  appeal,  baftardy,  or 
the  like.      1  In/}.   134, 

But  whether  a  woman  is  a  feme  covert,  or  whether  me 
is  the  wife  of  fuch  a  perfon,  is  triable  by  a  jury  upon 
fuch  an  iflue.  Therefore  a  marriage  de  faSio,  or  in  re- 
putation (as  amongft  the  quakers)  hath  been  allowed  by 
the  temporal  courts  to  be  fufficient  to  give  title  to  a  per- 
fonal  eftate,  becaufe  the  lawfulnefs  of  the  marriage  is  not 
in  iflue,  or  the  point  to  be  tried.  For  the  iflue  is  whe- 
ther a  marriage  was  contracted  betwixt  the  parties  or 
not,  or  whether  the  parties  lived  in  a  married  eftate, 
where  the  legality  of  it  doth  not  come  in  queftion.  Wood 
b,  1.  c.  6. 

In  the  act  of  6  cjf  7  W.  c.  6.  laying  a  duty  upon  mar- 
riages ;  quakers  and  jews,  cohabiting  as  man  and  wife, 
were  required  to  pay  the  faid  duty,  altho'  not  married 
according  to  the  law  of  England:  And  there  was  a  provifo, 
that  nothing  therein  contained  mould  be  conftrued  to 
make  good  or  effectual  in  law  any  fuch  marriage  or  pre- 
tended marriage ;  but  that  they  mould  be  of  the  fame 
force,  and  no  other,  as  if  the  faid  act  had  been  made. 

But  in  the  act  of  the  26  G.  2.  c.  33.  there  is  no  pro- 
vifo of  the  like  purport;  but  rather  the  act  proceeds 
upon  a  fuppofition  that  fuch  marriages  are  good  and 
valid. 

And  in  the  aforefaid  cafe  of  Haydon  and  Gould^  it  was 
faid,  that  tho'  the  hufband,  demanding  a  right  due  to  him 
as  hufband,  by  the  ecclefiaftical  law,  muft  prove  himfelf 
a  hufband  according  to  that  law,  before  he  can  be  intitled 
to  it ;  and  if  he  do  not,  fhall  not  reap  benefit  by  his 
own  fault :  yet  the  wife  who  is  the  weaker  fex,  and 
children  who  were  in  no  fault,  may  intitle  themfelves 
to  a  temporal  right,  by  fuch  marriage  ;  which  (as  was 
urged)  cannot  be  called  a  mere  nullity,  becaufe  by  the 
law  of  nature  the  contract  was  fufficient ;  but  only  an 
irregularity,  in  not  complying  with  a  pofitive  law.      Gibf. 
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3.  In  writs  of  dower  or  other  writs  brought  in  the 
king's  temporal  courts,  if  ilTue  be  joined  upon  not  de- 
coupled in  lawful  matrimony r,  this  being  a  caufe  which  is 
merely  eccleuaftical,  the  trial  thereof  muft  be  by  the  bi- 
fhop  or  ordinary,  upon  an  inquifition  taken  before  him 
as  judge.  Which  is  after  this  manner  :  The  king  firft 
fends  his  writ  to  the  biihop  to  make  the  inquiry  ;  for  the 
ecclefiaftical  judge,  before  he  hath  received  the  king's 
writ,  may  not  of  himfelf  inquire  of  the  lawfulnefs  of  the 
matrimony ;  but  after  fuch  time  as  he  hath  received  the 
faid  writ  to  make  the  inquiry,  he  muft  not  furceafe  for 
any  appeal  or  inhibition,  but  muft  proceed  until  he  hath 
certified  the  king's  court  thereof:  and  then  when  the  bi- 
ihop hath  received  the  king's  writ,  he  doth  give  notice 
thereof  unto  the  party  who  took  exception  to  the  matri- 
mony at  his  dwelling  houfe  if  he  hath  any  within  the 
diocefe,  to  fpeak  at  a  day  prefixed  by  him  againft  the  ma- 
trimony if  he  will ;  and  after  fuch  notice  given,  whether 
the  party  come  or  not,  the  witnefTes  of  the  demandant 
to  prove  the  legality  of  the  matrimony  are  taken,  and 
admitted  by  the  biihop,  if  no  fufficient  exception  be  ta- 
ken to  the  witnefTes.  After  the  depofition  taken,  they 
are  publifhed,  and  certified  into  the  king's  court  where 
the  iffue  was  joined,  by  letters  under  the  feal  of  the  bi- 
fhop,  importing  that  in  purfuance  of  the  faid  writ  he 
hath  made  due  inquiry,  according  to  the  ecclefiaftical 
laws,  into  the  matters  therein  contained  ;  and  that  he 
hath  found  by  lawful  proofs,  and  other  canonical  requi- 
sites in  that  behalf,  that  fuch  perfon  (as  the  cafe  fhall 
be)  was  or  was  not  accoupled  in  lawful  matrimony.  For 
he  muft  certify  the  point  in  iffue  generally,  and  not  make 
a  fpecial  verdicl:  of  it,  or  exprefs  the  manner  of  the  mar- 
riage at  large.  And  after  fuch  certificate  made,  there 
fhall  be  no  appeal,  but  the  fame  certificate  fhall  be  a 
bar,  and  conclude  all  parties  for  ever.  And  after  fuch 
certificate,  and  re-fummons  of  the  tenant  in  the  king's 
temporal  court,  judgment  fhall  be  given  for  the  plaintifF. 
Hughes  293,  294. 
Prohibition.  4.  In  the  cafe  of  Harrifon  and  Burwell  before  men- 

tioned, it  was  obferved,  that  no  prohibition  was  to  be 
found  in  the  Regifter  or  elfewhere,  concerning  the  quef- 
tioning  of  any  marriage  in  the  fpiritual  court,  in  all  the 
time  before  the  acts  of  parliament,  and  long  after  fome 
of  them;  and  it  was  alfo'  confefTed,  that  neither  the  act 
of  the  25  H.  8.  nor  28  H.  8.  gave  any  jurifdiction  to 
the   temporal   courts  concerning  marriages,   more    than 
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they  had  before;  being  acts  only  directory  to  the  ec- 
clefiaftical  proceeding  in  matters  of  marriage.  But  it 
was  declared,  that  by  the  28  H.  8.  the  temporal  courts 
are  become  the  proper  judges  what  marriages  are  within 
or  without  the  levitical  degrees,  and  are  to  prohibit  the 
fpiritual  courts  if  they  impeach  any  perfons  for  marriages 
without  thofe  degrees.  But  Vanghan  declared  in  this  cafe 
(and  repeated  that  declaration  in  the  cafe  of  Hill  and 
Good)  that  if  granting  prohibitions  to  the  fpiritual  courts 
in  cafes  of  matrimony,  were  res  integra  now,  he  faw  no 
reafon  why  they  fhould  be  granted  in  any  cafe ;  but  that 
there  having  been  fo  many  precedents  of  prohibitions, 
and  no  complaint,  or  at  leaft  redrefs,  in  parliament,  they 
could  not  take  upon  them  to  alter  the  courfe  of  the  law 
fo  long  pra&ifed.     Gibf.  413. 

The  latter  of  thefe  two  cafes,  was  in  the  25  C.  2 ;  and 
in  the  34  C.  2.  a  prohibition  was  prayed  to  the  fpiritual 
court  at  York,  to  hinder  a  profecution  there  for  marrying 
the  lifter's  daughter.  But  it  was  denied  by  the  whole 
court  upon  this  general  reafon ;  becaufe  it  is  a  caufe  of 
ecclefiaftical  cognifance,  and  divines  better  know  how  to 
expound  the  law  of  marriages  than  the  common  lawyers ; 
and  tho'  fometimes  prohibitions  have  been  granted  in 
caufes  matrimonial,  yet  if  it  were  now  res  integra,  they 
would  not  be  granted.  And  it  being  fuggefted  in  that 
cafe,  that  the  iffue  of  the  marriage  would  be  baftardized 
in  cafe  of  a  divorce,  and  deprived  of  certain  lands  fettled 
upon  them  in  marriage;  the  court  faid,  this  was  not  fuf- 
ficient  matter  of  fuggeftion,  for  here  the  fpiritual  court 
held  not  plea  of  the  temporal  inheritance  directly,  but 
only  confequentially  ;  for  which  if  they  fhould  be  pro- 
hibited, they  would  have  nothing  left.  Gibf.  41 3.  Rajm. 
464.      Skin.  37.' 

And  in  the  cafe  of  Denny  and  Jjhwell,  E.  3  G.  a  pro-  Evidences 
hibition  was  denied  to  a  fuit  in  the  fpiritual  court,  for  a 
perfon's  marrying  his  wife's  lifter's  daughter.     Str.  53. 

5.  The  proof  of  a  marriage  may  be  by  witnefTes  who 
were  prefent  at  the  folemnization  ;  by  cohabitation  of  the 
parties  ;  by  publick  fame  and  reputation  ;  by  confeffion  of 
the  married  perfons  themfelves,  altho'  their  acknowledg- 
ment might  only  be  to  avoid  the  punifhment  of  fornica- 
tion ;  and  by  divers  other  circumftances ;  which  if  they 
amount  to  a  half  proof,  ought  to  be  extended  in  favour 
of  marriage  rather  than  contrary  to  it.  Wood  Civ.  L. 
122. 
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But  now,  fince  the  ftatute  of  the  26  G.  2.  c.  33.  the 
regifter  book  feems  to  be  intended  as  the  proper,  altho* 
not  the  only  evidence  in  this  matter  j  for  if  there  fhall 
be  any  doubt  as  to  the  identity  of  the  perfons,  or  the 
like,  the  regifter  in  this  refpect  can  be  no  evidence  at 
all. 

In  the  cafe  of  St  Devereux  and  Muehdewcburch,  E.  1  G.  3. 
with  regard  to  the  fettlement  of  a  poor  perfon,  there  was 
proof  of  a  marriage  by  two  witnefles,  who  fwore  they 
were  prefent  on  February  the  7th,  1758,  when  a  mar- 
riage was  folemnized  in  the  parifh  church  of  St  Devereux, 
between  John  and  Sufanna  Meredith  by  the  minifter  of  the 
parifh  by  banns.  An  entry  was  made  in  the  regifter, 
that  they  were  married  by  banns ;  but  it  was  not  figned  by 
the  minifter,  parties,  or  witnefles.  Lord  Mansfield,  chief 
juftice,  held  this  to  be  a  fufKcient  proof  of  the  marriage, 
{0  as  to  fix  the  fettlement  of  the  wife  in  the  hufband's 
parifh  ;  but  faid,  he  would  ex  officio  grant  a  rule  upon 
the  minifter,  to  fhew^caufe  why  an  information  fhould 
not  be  granted  againft  him,  for  not  attefting  the  entry 
agreeable  to  the  ftatute. 

In  truth,  there  is  a  great  miftake  in  many  perfons, 
fuppofing,  where  an  act  of  parliament  inflicteth  no  fpecial 
penalty  for  difobedience,  that  they  may  tranfgrefs  fuch 
aft,  without  any  danger  of  being  called  to  account ; 
whereas  nothing  is  more  certain,  than  that  where  an  act 
appointeth  no  particular  punifhment,  the  offender  is  lia- 
ble to  be  punifhed  by  fine  and  imprifonment,  upon  in- 
dictment or  information,  at  the  difcretion  of  the  court. 
So  that  an  acl:  inflicting  no  particular  penalty,  is  in  the 
higheft  degree  penal  ;  lb  far  as  a  man's  liberty  or  pro- 
perty may  be  affected.  Which  confideration  is  applica- 
ble, not  only  to  the  prefent  cafe,  where  regifters  are  not 
regularly  kept  according  to  the  ftatute  ;  but  alfo  to  the  cafe, 
where  furrogates  fhall  grant  licences  to  marry  in  parifhes 
or  places  where  neither  of  the  parties  doth  inhabit ;  or 
where  a  clergyman  fhall  prefume  to  marry  fuch  perfons, 
neither  of  them  being  his  own  parifhioner  :  As  alfo, 
where  a  minifter  fhall  take  upon  him  to  publifh  the 
banns,  not  immediately  after  the  fecond  lefTon,  as  this  act 
requireth  ;  but  after  the  Nicene  creed,  as  was  before  in- 
joined  by  the  rubrick.  For  if  a  father  fhould  attend, 
immediately  after  the  fecond  lefTon,  to  forbid  the  banns 
where  his  child  is  under  age  j  and  no  publication  being 
then  made,  fhould  go  away,  and  the  publication  after- 
wards proceed  3   the  clergyman,  making  fuch  publication, 
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would  not  be  in  a  defirabje  fituation.  Indeed,  It  doth  not 
appear,  why  the  time,  as  it  is  now  limited,  immediately 
after  the  fecond  Jeflbn,  is  more  proper  than  the  other  time 
was,  after  the  Nicene  creed  ;  or  rather,  it  feemeth  to  be 
lefs  proper,  becaufe  immediately  after  the  fecond  leflbn 
the  publication  makes  a  manifeft  break  and  interruption 
in  the  fervice ;  but  after  the  Nicene  creed  there  is  a 
paufe,  that  part  of  the  fervice  being  then  compleated. 
However,  fo  the  matter  ftands  ;  and  it  is  not  in  the  dis- 
cretion of  any  private  perfon  to  judge  of  the  propriety 
or  impropriety ;  and  therefore,  this  being  the  law,  the 
rubrick  after  the  Nicene  creed  in  this  particular  ought 
to  be  altered  ;  and  the  rather,  as  it  may  prevent  a  mif- 
take  of  fome  perfons,  who  may  think  that  the  rubrick 
in  this  refpect  is  ftill  in  force,  not  confidering,  that  al- 
tho'  the  rubrick  is  confirmed  by  act  of  parliament,  (and 
is  indeed  itfelf  part  of  an  act  of  parliament),  yet  no 
maxim  in  the  law  is  more  eftablifhed,  than  that  a  fubfe- 
quent  contrary  act  virtually  repeals  a  preceding  act,  fo 
far  forth  as  it  is  contrary  ;  and  may  alfo  prevent  perhaps 
another  miftake  of  thofe  who  may  fuppofe,  that  the  ru- 
brick, together  with  the  book  of  common  prayer,  before 
it  received  the  fandtion  of  parliament,  having  been  drawn 
up  by  the  clergy  in  convocation,  received  its  whole  force 
by  ecclefiaftical  authority,  and  needed  no  parliamentary 
confirmation  ;  but,  on  the  contrary,  that  the  parliament 
have  nothing  to  do  with  it,  either  to  confirm  or  alter 
it.  This  was  once  the  notion  of  ecclefiafticks  j  but  the 
foundation  thereof  was  abolifhed,  with  the  papal  power, 
out  of  this  realm,  above  200  years  ago.  What  now  re- 
mains of  it,  if  any  thing  doth  remain,  is  a  fhadow  with- 
out any  fubftance.  An  empire  within  an  empire,  two 
diftinct  legiflatures  in  one  kingdom,  independent  of  each 
other,  and  both  of  them  pretending  to  be  abfolute,  have 
been  long  fince  found  to  be  abfurd  and  incompatible. 

6.  H.  7  G.  2.     Before  lord  Hardwick  chief  juftice,  at  Se  .    . 

?iifi  prius  in  Middlefex.  There  was  an  action  for  mali-  fpirhual  court 
eioufly  procuring  the  plaintiff's  wife  to  exhibit  articles  ofC0E?l«ftve« 
the  peace  againft  him,  and  for  living  with  her  in  adulte- 
ry. The  plaintiff"  proved  a  marriage,  by  the  parfon  and 
a  woman,  and  alfo  the  eonfummation.  To  encounter 
which,  the  defendant  produced  a  fentence  of  the  confift- 
ory  court  of  Jl»ondon,  in  a  caufe  of  jactitation  of  marriage 
brought  by  the  woman  againft  the  plaintiff,  wherein  fhe 
was  declared  free  from  all  contract,  and  perpetual  filence 
impofed  upon  the  plaintiff:  which  fentence  was  pronounced 
£nce  iffue  joined  in  this  caufe.     And  the  chief  juftice  ruled 
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this  to  be  conclufive  evidence,  till  reverfed  by  appeal. 
Str.  960. 

And  a  few  days  afterwards,  at  Guildhall,  in  another 
caufe,  between  Dacojla  and  Villa  Real,  which  was  an  action 
upon  a  contract  of  marriage  per  verba  defuturo,  brought 
by  the  gentleman  againft  the  lady,  who  pleaded  non  af- 
fumpftt ;  when  the  plaintiff  had  opened  his  cafe,  the  de- 
fendant offered  in  evidence  a  fentence  of  the  fpiritual 
court  in  a  caufe  of  contract,  where  the  judge  had  pro- 
nounced ao-ainft  the  fuit  for  a  folemnization  in  the 
face  of  the  church,  and  declared  Mrs.  Villa  Read  free 
from  all  contract.  And  the  chief  juftice  held  this  to  be 
proper  and  conclufive  evidence  on  non  ajjianpfit ;  that  it 
was  a  caufe  within  their  jurifdiction,  tho'  the  contract 
was  per  verba  defuturo,  and  tho'  the  fuit  there  is  diver/a 
intuitu,  being  for  a  fpecific  performance,  as  far  as  admo- 
nition will  s;o  ;  and  this,  for  damages.  Yet  contract  or 
no  contracl:  is  the  point  in  iffue  in  both.  And  the  plain- 
tiff was  nonfuit.  And  herein  was  cited  the  cafe  of  Hat- 
field againft  Hatfield,  in  the  houfe  of  lords,  in  the  year 
1725  j  where,  on  an  appeal  from  Ireland,  the  cafe  was, 
that  a  woman  brought  a  bill  againft  her  fuppofed  huf- 
band's  fon  by  a  former  wife  ;  he  infifted,  (he  never  was 
married  to  his  father,  but  to  one  Porter,  whofe  marriage 
with  her  was  proved,  and  a  releafe  from  him.  She  upon 
this  fued  Porter  in  the  fpiritual  court  in  a  jactitation 
caufe,  and  obtained  fentence  againft  him  ;  and  then  made 
that  her  cafe  in  chancery,  where  it  was  held  to  be  con- 
clufive evidence.  And  the  opinion  was  affirmed  here 
upon  appeal.     Sir.   961. 

And  in  the  common  pleas,  M.  11  G.  1.  Prudam  a- 
gainft  Philips  ;  Reeve  chief  juftice  held  fuch  a  fentence 
conclufive,  and  would  not  receive  evidence  of  fraud  or 
collufion  in  obtaining  it.     Str.  961. 

XI.  Divorce. 

Caufes  of  divorce  j.  By  the  canon  law  a  divorce  is  not  permitted  with- 
out fufficient  cognizance  had  of  the  caufe.  But  by  the 
civil  law,  divorces  v/ere  often  made  thro'  heat  of  anger, 
when  the  Romans  had  a  mind  to  put  away  their  wives, 
by  fending  them  a  bill  of  divorce  by  one  of  their  freed- 
men,  who  was  to  acquaint  the  wife  with  the  purpofe  and 
intention  of  her  hufband.     Ayl.  Par.  225. 

Dr  Ayliffe  fays,    By  the  papal  canon  law  there  are 
only  five  caufes  of  divorce  -s    to  wit5  adultery,  impotency, 
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cruelty,  infidelity,  and  entring  into  religion.  Ayl.Par.  226. 
•—Unto  which  ought  to  have  been  added,  confanguinity. 

2.  There  be  two  kinds  of  divorces  :   the  one  that  dif-  Jwo  kir'ds  of 
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folveth  the  marriage,  a  vinculo  ?natrimonny  as  for  confan- 
guinity ;  and  the  other  a  ?nenfa  et  tboro,  as  for  adultery, 
becaufe  that  divorce  by  reafon  of  adultery  cannot  difTolve 
the  marriage  a  vinculo  matrimonii,  for  that  the  offence  is 
after  the  juft  and  lawful  marriage.      3  Inji.  88. 

3.  Caufes  for  feparation  a  vinculo,  -are  confanguinity  A  vincul°> 
or  affinity '  within  the  degrees  prohibited,   alfo  impuberty 

or  frigidity  ;  where  the  marriage  it  felf  was  merely  void 
ab  initio,  and  the  fentence  of  divorce  only  declaratory  of 
its  being  fo.  Infomuch  that  in  debt  upon  an  obligation, 
tho'  the  defendant  pleaded  that  at  the  time  of  the  bond 
fhe  was  wife  to  a  perfon  there  named  ;  yet  the  plaintiff 
mewing  that  a  former  wife  was  alive  at  the  time  of  his 
marrying  the  .defendant,  and  that  thereupon  her  marriage 
with  him  had  been  adjudged  null  and  void  in  the  fpiritual 
court,  judgment  was  given  againfr.  her,  becaufe  the  mar- 
riage being  merely  void,  fhe  was  always  fole:  And  it  was 
further  faid,  that  in  fuch  cafe  the  divorce  was  only  de- 
claratory, and  there  needed  not  any  fuch  fentence.  Cro. 
El.  857.     Gibf.  446. 

The  effects  of  that  original  voidance  and  nullity  are, 
that  the  wife  is  barred  of  dower,  and  the  ifTue  are  illeo-i- 
timate ;  and  that  the  perfons  fo  divorced  may  marry  any 
others.     Gibf.  446. 

Concerning  divorce  a  vinculo  in  cafe  of  impubertv,  or 
the  male  or  female's  marrying  under  the  marriageable 
years,  that  is,  the  firft  under  fourteen,  or  the  fecond  un-  , 
der  twelve  ;  the  books  of  common  law  do  confirm  and 
ratify  this  nullity  ;  not  only  by  declaring,  that  in  cafe  of 
fuch  divorce,  the  woman  may  have  an  affize  for  the  land 
given  in  frank  marriage,  but  alfo  in  affirming  further, 
that  tho'  the  man  hath  ifTue  by  fuch  marriage,  and  is  di- 
vorced, and  marries  again  and  hath  ifTue,  and  dies,  the 
ifTue  of  the  fecond  wife  mail  be  his  lawul  heir  ;  nor  will 
any  averment  of  confenting  and  living  together  after  the 
marriageable  years  be  received  or  admitted  in  the  tempo- 
ral court,  after  a  divorce  in  the  fpiritual  court  made  upon 
the  original  nullity,  and  unrepealed.      Gibf.  446.        ' 

In  like  manner,  do  the  books  of  common  law  refolve, 
in  cafe  of  divorce  a  vinculo  for  frigidity,  after  three  vears 
trial,  and  examination,  and  fentence  in  the  fpiritual 
court,  for  the  perpetual  impotency  of  generation.  As  it 
was  in  Bury's  cafe,  M.  40  &  41  Et.  who  was  fo  divorced, 

but 
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but  afterwards  married  another  wife,  and  had  children  by 
her :  Upon  which  it  was  urged,  that  the  church  being 
evidently  deceived  as  to  his  perpetual  impotency,  the  di- 
vorce thereupon  was  null  j  and  if  fo,  that  the  fecond 
marriage  was  unlawful,  and  the  iflue  illegitimate.  But 
the  court  refolvcd,  that  fince  there  had  been  a  divorce  for 
frigidity  or  impotency,  it  was  clear  that  each  of  them 
mio-ht  lawfully  marry  again ;  and  tho'  it  mould  be  al- 
lowed, that  the  church  appearing  to  have  been  deceived  in 
the  foundation  of  their  fentence,  the  fecond  marriage  was 
voidable,  yet  till  it  mould  be  diflblved,  it  remained  a 
marriage,  and  the  iflue  during  the  coverture  lawful. 
Gibf.  446. 

But  tho'  a  fentence  of  divorce,  given  in  the  fpiritual 
court,  may  be  repealed  after  the  death  of  the  parties  ;  yet 
if  any  of  the  parties  be  dead,  before  fuch  fentence  given, 
fuit  cannot  be  in  the  fpiritual  court  to  declare  the  marriage 
void,  and  baftardize  the  iflue ;  the  marriage  being  already 
diflblved  by  death,  and  the  trial  whether  legitimate  or  not, 
in  order  to  inheritance,  originally  belongeth  to  the  king's 
court  j  and  the  fentence  in  the  fpiritual  court  being  given 
only  pro  falute  animes,  it  comes  too  late.  Gibf.  446. 
Viner.  Baft.  G.  4. 
A  thoro  et  men-  4.  Divorce  a  thoro  et  menfa  is,  when  the  ufe  of  matri- 
fa.  mony,  as  the  cohabitation  of  the  married  perfons,  or  their 

mutual  converfation,  is  prohibited  for  a  time,  or  without 
limitation  of  time.  And  this  is,  in  cafes  of  adultery, 
cruelty,  or  the  like  j  in  which  the  marriage  having  been 
originally  good,  is  not  diffolved,  nor  affecled  as  to  the 
vinculum  or  bond.  And  this  is  fo  by  the  common  as 
well  as  by  the  canon  law ;  infomuch  that  the  wife  fo  di- 
vorced, having  fued  for  a  legacy  left  to  her,  and  the 
hufband  having  given  a  releafe,  fuch  releafe  hath  been 
adjudged  good,  notwithftanding  the  divorce.  Nor  doth  this 
kind  either  bar  the  wife  of  her  dower,  or  baftardize  the 
children;  but  intitles  her  to  alimony,  which  the  ecclefi- 
aftical  court  afTigns,  in  proportion  to  the  circumftances 
and  condition  of  her  hufband  j  and  no  prohibition  will 
lie.  But  as  to  the  having  again  the  goods  (lie  brought, 
or  fo  much  as  is  not  fpent  ;  tfeat,  in  the  law  books,  is 
meant  only  of  divorce  a  vinculo^  or  when  there  was  a  nul- 
lity of  marriage  ab  initio,  fo  as  to  be  really  no  marriage. 

Gibf.szs- 

But  the  children  which  fhe  hath  after  the  divorce,  mall 

be  deemed  baftards  \  for  a  due  obedience  to  the  fentence 
will  be  intendedj  unlefs  the  contrary  be  fhewed.  1  Salk. 
123. 

4  By 
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By  Can.  107.  In  all  fentences  pronounced  only  for  di- 
vorce and  feparation  a  thoro  et  menfa,  there  fhall  be  a  cau- 
tion and  reftraint  inferted  in  the  act  of  the  faid  fentence, 
that  the  parties  fo  feparated  fhall  live  chaftly  and  conti- 
nently j  neither  fhall  they,  during  each  other's  life,  con- 
tract matrimony  with  other  perfon.  And  for  the  bet- 
ter obfervation  of  this  laft  claufe,  the  faid  fentences  of 
divorce  fhall  not  be  pronounced,  until  the  party  or  parties 
requiring  the  fame,  have  given  good  and  fufficient  caution 
and  fecurity  irito  the  court,  that  they  will  not  any  way 
break  or  tranfgrefs  the  faid  reftraint  or  prohibition. 

And  this  doctrine,  that  neither  of  the  parties  fhall  con- 
tract matrimony  during  each  other's  life,  hath  been  con- 
firmed by  the  temporal  judges  in  the  cafe  of  Foliambe, 
who  having  been  divorced  from  his  wife  for  incontinency 
on  her  pan,  married  again  during  her  life  ;  and  the  fe- 
cond  marriage  was  declared  to-  be  void,  becaufe  it  was 
only  a  divorce  a  thoro  et  menfa.  And  the  fame  is  the  doc- 
trine of  the  canon  law ;  and  of  the  fame  tenor  are  the 
ancient  conftitutions  of  the  englifh  church.  Neverthelefs 
divers  acts  of  parliament,  for  the  divorce  of  particular 
perfons  in  the  cafe  of  adultery,  agreeably  to  what  the 
Reformatio  legum  did  propofe  in  general,  have  allowed  a 
liberty  to  the  innocent  perfon  of  marrying  again.  Gibf. 
446.     Mo.  683. 

And  by  Can.  108.  If  any  judge,  giving  fentence  of  di- 
vorce or  feparation,  fhall  not  fully  keep  and  obferve  the 
premhTes  ;  he  fhall  be,  by  the  archbifhop  of  the  province, 
or  by  the  bifhop  of  the  diocefe,  fufpended  from  the  exer- 
cife  of  his  office  for  the  fpace  of  a  whole  year  j  and  the 
fentence  of  feparation  fo  given,  contrary  to  the  form 
aforefaid,  fhall  be  held  void  to  all  intents  and  purpofes  of 
the  law,  as  if  it  had  not  at  all  been  given  or  pronounced. 

A  divorce  for  adultery,  was  anciently  a  vinculo  matrimo- 
nii; and  therefore  in  the  beginning  of  the  reign  of  queen 
Elizabeth,  the  opinion  of  the  church  of  England  was, 
that  after  a  divorce  for  adultery,  the  parties  might  marry 
again :  but  in  Foliambe's  cafe  aforefaid,  H.  44  EL  in  the 
flar  chamber,  that  opinion  was  changed  ;  and  archbifhop 
Bancroft,  by  the  advice  of  divines,  held  that  adultery 
was  only  a  caufe  of  divorce  a  menfa  et  thoro.     3  Salk.  138. 

5.    Can.  105.    Forafmuch  as  matrimonial  caufes  have  Divorce  not  to 
been  always  reckoned  and  reputed  amongft  the  weightier!,  hs  on  confeflion 
and  therefore  require  the  greater  caution  when  they  come      he  panie3, 
to  be  handled  and   debated  in  judgment,    efpecially  in 
caufes  wherein  matrimony,  having  been  in  the  church 

duly 
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duly  folemnized,  is  required  upon  any  fuggeftion  or  pre- 
text whatfoever  to  be  diii  oived  or  annulled ;  we  do  ftraitly 
charge  and  injoin,  that  in  all  proceedings  to  divorce  and 
nullities  of  matrimony,  good  circumfpedHon  and  advice 
be  ufed,  and  that  the  truth  may  (as  far  as  is  poffible)  be 
lifted  out  by  the  demolition  of  witneffes  and  other  lawful 
proofs  and  evictions,  and  that  credit  be  not  given  to 
the  fole  cenfeflion  of  the  parties  themfelves,  howfoever 
taken  upon  oath,  either  within  or  without  the  court. 

The  rule  of  the  canon  law  upon  this  head,  is  in  a 
decretal  epiftle  of  pope  Celejline  the  third,  who  injoineth  5 
that  the  parties  be  not  feparated  by  their  own  confeffion 
only,  or  by  the  rumour  of  the  neighbourhood  :  For  if 
they  did  believe  that  the  ecclefiaftical  judge  would  concur 
v/ith  them,  fome  perfons  would  collude  together,  and 
confefs  inceft,  for  the  avoiding  of  their  marriage  :  And 
the  rumour  of  the  neighbourhood  ought  not  fo  far  to  be 
judged  valid,  as  to  difannul  marriages;  unlefs  other  rea- 
fonable  and  probable  evidences  do  occur.     Gibf.  445. 

This  prohibition  againft.  accepting  the  fole  confeffion  of 
the  parties,  was  exprefsly  renewed  in  the  canons  of  1597. 
And  how  great  need  there  was  of  fuch  a  prohibition,  will 
appear  to  any  one  who  fhall  confult  the  ancient  acts  of 
courts  before  thofe  times,  and  fhall  fee  there  how  common 
it  was  to  pronounce  feparations  Upon  the  fole  confeffion 
of  the  parties,  and  how  numerous  the  feparations  were, 
fo  long  as  that  continued  to  be  the  rule.     Gibf.     Ibid. 

In  2  Mod.  314.  there  is  a  remarkable  inftance  of  this 
kind  ;  wherein  a  prohibition  was  prayed  in  behalf  of  the 
children,  who  were  in  danger  to  be  baftardized  by  fuch  a 
fraud.  Collet  married  Mary,  and  had  children  by  her; 
againfi  whom  it  Was  libelled  in  the  fpiritual  court,  that 
he  had  before  married  Anne  the  filler  of  Mary :  He  and 
Anne  appear,  and  confefs  the  matter;  upon  which  (as  the 
report  lets  forth)  a  fentence  of  divorce  was  to  pafs* 
Whereas  in  truth,  Collet  was  never  married  to  Anne,  but 
it  was  a  contrivance  between  him  and  his  wife  to  get 
thcmfelves  divorced,  after  they  had  lived  together  fixteen 
years.     Gibf.  445. 

And  fometimes  women  were  fuborned  to  perfonate  the 
wife,  who  were  to  come  and  confefs  the  adultery ;  and 
fo  the  real  wife  might  be  divorced,  whilfr.  {he  knew  no- 
thinp  at  all  of  the  matter.  And  Mr  Gierke  favs,  he  knew 
two  inftances  in  his  time,  where  fuppofititious  women 
(not  the  wives  of  the  parties)  were  fuborned  to  come  and 
confefs  the  adultery,  as  if  they  had  been  the  real  and  true 
wives.      1  Ought.  316. 

3  6.  if 
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6.  If  the  party  accufed  fhall  prove,  that  the  accufer  what  fhall  be 
hath  alfo  committed  adultery  ;  this  is  a  compenfation  for  deemed  a  com- 
the  crime,  and  the  accufer  fhay  not  prevail  in  his  fuit.  j?*^1011  ° 
I  Ought.  317. 

In  like  manner,  if  the  party  accufed  fhall  prove,  that 
the  accufer  before  the  commencement  of  the  fuit  had 
probable  knowledge  of  the  crime  committed,  and  yet  af- 
terwards had  carnal  intercourfe  with  the  accufed  ;  in  fuch 
cafe,  the  accufer  fhall  not  obtain  a  fentence  of  divorce : 
for  the  crime  fhall  be  fuppofed  to  have  been  remitted. 
I  Ought.  317. 

And  probable  knowledge  in  this  cafe  is,  if  the  hufband, 
fufpecting  his  wife,  fhall  charge  her  with  the  offence,  and 
fhe  confefs  it :  Or  if  the  witnefles,  whom  he  fhall  after- 
wards produce,  fhall  fignify  to  him  before  the  commence- 
ment of  the  fuit,  that  they  can  teftify  of  the  offence  from 
their  own  fight  and  knowledge  :  Or  if  the  hufband  fhall 
take  her  in  the  a£t  of  adultery :  In  all  which  cafes,  ne- 
yerthelefs,  if  the  hufband  fhall  afterwards  have  carnal 
knowledge  of  his  wife,  he  remitteth  the  injury,  and  fhall 
not  have  a  divorce.  Therefore  if  he  deiires  to  be  di- 
vorced, he  muft  abftain  from  her  bed,  altho'  he  doth  not 
prefently  turn  her  out  of  doors.     1  Ought.  317. 

7.  Can.  106.  No  fentence  fhall  be  given  either  for  fe-  Sentence  of  di- 
paration  a  thoro  et  menfay  or  for  annulling  of  pretended  vorce« 
matrimony,  but  in  open  court,  and  in  the  feat  of  juftice, 

and  that  with  the  knowledge  and  confent  either  of  the 
archbifhop  within  his  province,  or  of  the  bifhop  within 
his  diocefe,  or  of  the  dean  of  the  arches,  the  judge  of  the 
audience  of  Canterbury,  or  of  the  vicars  general,  or 
other  principal  officials,,  or  fede  vacahte  of  the  guardians 
of  the  fpiritualties,  or  other  ordinaries  to  whom  of  right 
it  appertaineth,  in  their  feveral  jurifdiitions  and  courts, 
and  concerning  them  only  that  are  then  dwelling  under 
their  jurifdi&ions. 

8.  M.  1  Car.  Green's  cafe.  Green  praved  a  prohibition  Cofts, 
to  the  ecclefiaftical  court  at  Salifbury,  becaufe  his  wife 
fued  him  there  to  be  feparated  from  him,  propter  favitiamr 
And  fentence  was  there  given  for  the  hufband  againft.  the 
wife  j  and  he  was  inforced  to  pay  all  the  cofts  for  his 
wife.  And  afterwards  fhe  appealed ;  and  becaufe  the  huf- 
band would  not  anfwer  the  appeal  againft  himfelf,  and 
pay  for  the  tranfmitting  of  the  record,  he  was  therefore 
excommunicated ;  and  now  prayed  a  prohibition.  The 
court  conceived  the  cafe  to  be  very  hard,  that  he  fhould 

be  inforced  to  fpend  his  money  againft  himfelf,     But  be- 
VoL.  II.  F'  f  caufe 
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caufc  it  was  allcdgcd,  that  the  courfe  was  fo  in  the  fpiri- 
tual  court,  they  would  advife  until  the  next  term ;  and 
ordered  to  (lay  their  proceedings  in  the  mean  time.  Cro. 
Car.  1 6. 

XII.  Alimony. 

Alimony  of  ec-       j.  The  ordinary  hath  the  proper  cognizance  of  ali- 
ciefiafticai  cog-   mony}  an(]  no  other  court :  It  is  true,  there  lies  an  ap- 
peal, but  ftill  it  is  to  the  ecclefiaftical  judge  ;  and  if  the 
perfon   condemned   will  not  obey    the    fentenco  of  that 
judge,  he  may  be  excommunicated.     Ayl.  Par.  59. 

In  the  cafe  of  Angler  and  Angier,  T.  17 18  :  The  wife 
by  her  next  friend  brought  a  bill  againft  her  hufband,  for 
a  fpecial  execution  of  articles,  whereby  he  had  agreed 
with  a  friend  of  hers  to  allow  her  52 1  a  year  feparate 
maintenance.  Great  miibehaviour  to  each  other  was 
proved  in  the  caufe.  And  it  was  proved  by  him,  that  {he 
had  libelled  in  the  fpiritual  court  for  alimony ;  and  when 
that  caufe  was  depending  there,  thefe  articles  were  made ; 
and  that  he  was  defirous  to  be  reconciled  to  her,  and 
therefore  flopped  the  allowance :  It  was  objected,  that 
this  would  be  decreeing  a  feparation  ;  which  belongs  to 
the  fpiritual  court :  Alimony  continues  only  till  the  par- 
ties are  reconciled ;  and  if  the  articles  mould  be  decreed, 
a  future  reconciliation  could  not  fet  them  afide.  But  the 
lord  chancellor  decreed  an  execution.  He  faid  it  was  no 
invafion  upon  the  fpiritual  court;  and  if  not  decreed  here, 
they  can  be  of  no  force  any  where;  for  the  fpiritual 
court  cannot  decree  a  performance  of  them.  If  the 
hufband  make  a  feparate  provifion  for  her,  he  is  not  at 
law  chargeable  with  her  debts.  And  he  ordered  the 
mafter  to  fettle  an  indemnity  for  him  againft  her  debts  ; 
and  decreed  the  arrears ;  and  faid,  it  was  not  a  decree  for 
alimony  or  feparation ;  for  when  they  came  together 
again,  the  articles  would  be  no  longer  binding.  Prec. 
Cha.  496. 
t  b  !  while  2*  ^  w^e  cannot  fue  f°r  alimony,  during  the  cohabi- 
tee parties  live  tation.  Vin.  Baron  and  Feme.  X.  a. 
feparate.  And  altho'  they  be  feparated,  yet  if  the  husband  main- 

tains the  wife,  it  bars  her  claim  in  refpeet  thereof.     Id. 

Alfo  if  me  elopes  from  her  husband,  the  law  will  not 

compel  the  husband  to  allow  her  alimony.     Ayl.  Par.  58. 

Wife  may  dif-         3'  A  wife  having  feparate  allowance,  and  being  fepa- 

pofe  thereof.       rated,  may  make  a  gift  of  what  fhe  favesj  as  a  feme  fole. 

Vin.  ibid. 

And 
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And  in  the  cafe  of  Dutton  and  Dutton,  T.  I  G.  Lord 
chancellor  Cowper  allowed  the  wife  to  keep  the  plate 
which  fhe  had  bought,  or  had  been  given  to  her,,  during 
the  reparation.     Id. 

So  if  fhe  fue  for  defamation  or  other  injury,  and  has 
cofts,  and  the  husband  releafes  them,  this  fhall  not  bar 
the  wife  j  for  thefe  cofts  come  in  lieu  of  what  fhe  hath 
fpent  out  of  her  alimony,  which  is  a  feparate  main- 
tenance, and  not  in  the  power  of  her  hufband.  i  Salk, 
115. 

XIII.  Elopement. 

I.  E.  3  Art.  Robinfon  and  Greinold.  By  Holt  chief  juf-  wife  living  witb 
tice  :  Tho'  the  wife  be  ever  fo  lewd,  yet  while  fhe  coha-  the  hufband, 
bits  with  her  husband,  he  is  bound  to  find  her  neceffaries, 
and  to  pay  for  them  ;  for  he  took  her  for  better  for  worfe : 
So  if  he  runs  away  from  her,  or  turns  her  away.  But  if 
fhe  goes  away  from  him  ;  when  fuch  feparation  becomes 
notorious,  whoever  gives  her  credit,  doth  it  at  his  peril : 
for  the  husband  is  not  liable,  unlefs  he  takes  her  again  ; 
for  then  it  is  as  if  a  woman  had  eloped  at  common  law, 
fhe  thereby  loft  her  dower ;  but  if  fhe  came  again,  and 
the  husband  received  her,  the  right  of  dower  is  revived. 
I  Salk.  119. 

1.  M.  8  W.  Todd  and  Stokes.  The  plaintiff  was  an  Separating  fc$ 
apothecary,  and  ferved  the  defendant's  wife  with  phyfick,  c°nient« 
who  lived  feparate  from  her  husband,  and  had  a  feparate 
allowance  of  20 1  a  year.  And  by  Holt  chief  juftice  :  If 
husband  and  wife  feparate  by  confent,  and  fhe  hath  a 
feparate  allowance ;  it  is  unreafonable  fhe  {hould  have  it 
ftill  in  her  power  to  charge  him ;  and  it  is  not  to  be 
prefumed,  but  tradefmen  that  deal  with  her  truft  her  on 
her  own  credit,  and  not  on  the  credit  of  her  husband  ; 
and  a  perfonal  notice  is  not  necefTary,  it  is  fufficient  that 
it  be  publickly  and  commonly  known.  1  Salk.  116.  L. 
Raym.  444. 

3.  H.  10  W.  Longworthy  and  Hockmore.  It  was  ruled  Turned  away; 
by  Holt  chief  jufticej  that  if  a  husband  turn  away  his 
wife,  and  afterwards  fhe  takes  up  neceffaries  upon  credit 
of  a  tradefman  ;  the  husband  fhall  be  liable  to  the  tradef- 
man,  to  pay  for  them.  But  if  the  wife  elopes,  tho*  the 
tradefman  hath  no  notice  of  the  elopement,  if  he  gives 
credit  to  the  wife,  the  husband  is  not  liable.  If  the  wife 
tells  her  husband  that  fhe  will  buy  fuch  a  thing,  which 
is  necefTary,  and  the  husband  tells  her  that  he  will  not 

F  f  2  allow 
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allow  it,  and  forbids  the  tradefman  to  give  his  wife  credit 
for  it,  and  afterwards  the  wife  takes  up  that  thing  of  the 
fame  tradefman,  upon  credit  given  her  by  him  ;  the  huf- 
band  is  not  liable.  It  is  fufficicnt  for  the  hufband  to  give 
general  notice,  that  people  do  not  give  credit  to  his  wife. 
L.  Raym.  444. 

E.  1  An.  Etherington  and  Parrot.  By  Holt  chief  juf- 
tice :  If  a  hufband  turns  away  his  wife,  he  gives  her  cre- 
dit wherever  me  goes,  and  muft  pay  for  neceflaries  for 
her.  But  if  fhe  runs  away  from  her  hufband,  he  fhall 
not  be  bound  by  any  contract  fhe  makes.  On  the  other 
fide,  while  they  cohabit,  the  hufband  fhall  anfwer  all 
contrails  of  hers  for  neceflaries ;  for  his  afTent  fhall  be 
prefumed  to  all  neceffary  contracts,  upon  the  account  of 
cohabiting,  unlefs  the  contrary  appear.  But  if  the  con- 
trary appear,  as  by  notice,  there  is  then  no  room  for  fuch 
a  prefumption.      1  Salk.   118. 

M.  18  G.  2.  Bolton  and  Prentice.  In  ajfumpftt  for  goods 
fold  and  delivered  to  the  defendant's  wife,  the  cafe  ap- 
peared to  be,  that  the  defendant  and  his  wife  had  former- 
ly lodged  at  the  plaintiff's  houfe,  and  the  plaintiff  fur- 
nifhed  her  with  goods  ;    and  the  defendant  finding  the 
plaintiff  had  helped  her  to  pawn  her  watch,  and  fufpedf,- 
ing  he  confederated  with  her,    left  the   lodgings,  after 
paying  the  plaintiff  his  bill,  and  forbidding  him  ever  to 
truft  her  again.     After  this,  the  defendant  and  his  wife 
cohabited  together  for  a  year ;  when,  without  any  caufe 
appearing,  he  left  her,  locked  up  her  cloaths,  and  upon 
her  finding  him  out,  refufed  to  admit  her,  and  ftruck  her, 
and  declared  he  would  not  maintain  her,  or  pay  any  body 
that  did.     In  this  diitrefs,  fhe  borrowed  cloaths  of  her 
friends,   and  applied   to  the  plaintiff,  who  furnifhed  her 
with    neceflaries   according    to  the  defendant's    degree; 
which  the  defendant  refuling  to  pay  for,  this  action  was 
brought :    and  upon  trial  the  jury  found  for  the  plain- 
tiff.    Upon  motion  for  a  new  trial,  the  court  held  the 
verdict  was  right ;    for  whilft  they  were  at  the  plaintiff's  » 
there  was  a  particular  reafon  for  the  particular  prohibition  ; 
yet  the  caufelefs  turning  her  away  deltitute   afterwards, 
gave  her  the  general   credit   again  :     and   if   a  hufband 
fhould  be  allowed,  under  the  notion  of  a  particular  pro- 
hibition, to  deftroy  her  obtaining  credit  in  one  place,  he 
may  in  the  fame  manner  prevent  it  with  all  people  fhe 
is  acquainted  with.     He  appears  to  be  a  wrong  doer, 
and  therefore  has  no  right  to  prohibit  any  body.     Str. 
1214. 

4.7". 
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4.  7".  4  G.  2.  Child  and  Hardyman.     A£tion  for  linen  paving  the  haf- 
fold  to  the  defendant's  wife.     Upon  rum  affumpfit,  the  de-  ^Jjtf01* 
livery  was  proved.     And  the  defendant  proved  that  fhe 

had  lived  in  a  very  lewd  manner ;  one  Mr  Natt  frequent- 
ly coming  to  her  at  her  hufband's  houfe,  and  they  were 
locked  up  together  in  a  bed-chamber;  and  other  inde- 
cencies patied  between  them.  And  it  was  alfo  proved, 
that" fhe  feveral  times  went  to  the  houfe  of  this  Nott,  a 
gentleman  in  Wiltfhire^  who  lived  within  three  miles  of 
the  defendant's  houfe.  It  did  not  appear  farther,  than 
that  he  difliked  her  going  and  flaying  at  Mr.  Nott's.  But 
under  thefe  circumflances,  the  hufband  and  wife  conti- 
nued to  live  together.  Afterwards,  fhe  went  away  from 
him,  and  went  to  Marlborough,  where  fhe  refided  for  fome 
time ;  but  after  the  leaving  her  hufband's  houfe  it  did 
not  appear  that  fhe  ever  faw  Mr.  Nott,  or  lived  in  a  lewd 
manner.  After  fome  time,  fhe  fent  Lucas  an  attorney 
to  her  hufband,  to  deiire  that  he  would  receive  her  again  ; 
the  hufoand  told  him,  that  if  fhe  came  again,  fhe  mould 
never  fit  at  the  upper  end  of  his  table,  nor  have  the  go- 
vernment of  the  children ;  but  fhould  live  in  a  garret. 
Then  Lucas  propofed  to  him,  to  make  her  an  allowance, 
and  propofed  about  80  or  100  1  a  year,  he  being  worth 
about  5  or  600 1  a  year.  But  that  was  not  complied 
with ;  and  afterwards  fhe  came  to  London,  and  bought 
the  linen  to  the  amount  of  53  1.  By  Raymond  chief  jus- 
tice :  If  a  woman  elopes  from  her  hufband,  tho'  fhe  does 
not  go  away  with  an  adulterer,  or  in  an  adulterous  man- 
ner ;  the  tradefman  trufts  her  at  his  peril,  and  the  hufband 
is  not  bound.  And  this  hath  been  fo  adjudged  in  two 
or  three  cafes.  Indeed  if  he  refufe  to  receive  her  again, 
from  that  time  it  may  be  an  anfwer  to  the  elopement. 
In  this  cafe  he  doth  not  abfolutely  refufe  to  receive  her 
again ;  but  that  fhe  fhould  neither  fit  at  his  table,  nor 
have  any  government  of  the  children,  but  mould  be  kept 
in  a  garret ;  and  fhe  deferved  no  better  ufage.  And  the 
plaintiff  was  nonfuit.     Sir.  875. 

5,  By  the  13  Ed.  1,  ft,  1.  c.  33.    If  a  wife  willingly  LW.ng  wit 
leave  her  husband,  and  go  away,  and  continue  with  her  ad-  aduitere? • 
vouterer,  Jhe  Jhall  be  barred  for  ever  of  affion  to  demand  her 

dower  that  jhe  ought  to  have  of  her  husband's  lands,  if  foe  be 
convift  thereupon  ;  except  that  her  husband  willingly,  and 
without  coercion  of  the  church,  reconcile  her  and  fuffer  her  to 
dwell  with  him ;  in  which  cafe,  Jhe  Jhall  be  rejlored  to  her 
itffion* 

F  f  3  Willing 
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Tfillingly  leave  her  husband,  and  go  away,  and  continue'] 
Albeit  the  words  of  this  branch  be  in  the  conjunaive, 
yet  if  the  woman  be  taken  away  not  willingly  but  againft 
her  will,  and  afterwards  confent,  and  remain  with  the 
adulterer  without  being  reconciled,  (he  fhall  lofe  her 
dower  ;  for  the  caufe  of  the  bar  of  her  dower  is  not  the 
manner  of  the  going  away,  but  the  remaining  with  the 
adulterer  in  avowtry  without  reconciliation,  that  is  the  bar 
of  the  dower.     2  Inji.  435. 

And  continue  with  her  advouierer]  Albeit  fhe  do  not  con- 
tinually remain  in  avowtry  with  the  adulterer,  yet  if  fhe 
be  with  him  and  commit  adultery,  It  is  a  tarrying  within, 
this  ftatute.     2  InJl.  435. 

And  if  me  once  remain  with  the  adulterer  in  avowtry, 
and  afterwards  he  keeper.!}  her  againft  her  will ;  or  if 
the  avowterer  turn  her  away,  yet  fhe  fhall  be  faid  to  con- 
tinue with  the  adyouterer  within  this  ftatute.  ilnjl.  435. 

To  demand  her  dower]  In  this  cafe  of  elopement,  and 
remaining  with  the  adulterer,  the  wife  cpuld  nqt  be  barr- 
ed of  her  dower  by  the  common  law,  althp'  a  divorce 
v/ere  fued  or  had  for  the  fame  adultery  :  but  by  a  divorce 
a  vinculo,  in  the  life  time  of  her  hufband,  fhe  lofeth  her 
dower  by  the  common  law,      1  Inji.  33. 

M.  12  G.  Morris  and  Martin.  Action  for  meat  and 
other  things  provided  for  the  defendant's  wife.  The  de- 
fendant proved  fhe  went  away  from  him  with  an  adulte- 
rer. Raymond  chief  juftice  held,  that  the  hufband  fhould 
not  be  charged  for  neceflaries  for  her,  tho'  the  plaintiff" 
who  provided  for  had  no  notice  ;  and  he  faid,  chief  juf- 
tice Holt  always  ruled  it  fo.     Str.  647, 

T.  17.  Q.  Jidainwaring  and  Sands.  In  an  action  againft 
the  hufband  for  a  laced  head  fold  to  the  wife,  it  was 
proved,  that  the  wife  lived  from  her  hufband  in  adultery, 
and  that  fhe  told  the  plaintiff  fhe  had  a  hufband,  but  that 
fignified  nothing,  for  fhe  would  pay  him  her  felf.  Ray- 
mond chief  juftice  held  the  defendant  not  chargeable,  and, 
faid  he  mould  have  ruled  it  fp,  if  there  had  been  no 
actual  notice,  which  only  ftrengthened  the  cafe.  Str, 
706. 
pKtybitipn.  6.  H.   12  J.  Hyat's  cafe.     Thomas  Hfyat  prayed  a  pro-? 

hibition  to  the  conftftory  court  of  London,  for  that  he 
was  fued  there  by  his  wife  to  be  feparated  from  him  prop- 
ter fisvitiam ;  and  fentence  was  there  given  againft  him, 
that  his  wife  mould  live  from  him,  and  that  he  fhould 
allow  her  5  s  6  d  weekly,  altho'  the  hufband  offered  re- 
conciliation 
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conciliation,  and  defired  cohabitation,  and  proffered  cau- 
tion to  ufe  her  fitly.  But  it  was  denied  by  the  court  to 
grant  a  prohibition  ;  becaufe  the  court  of  the  ordinary  is 
the  proper  court  for  allowance  of  alimony,  and  may  take 
order  for  feparation  or  divorce,  if  fhe  be  cruelly  ufed. 
Cro.  Ja.  364. 

Martyrdom    of  king    Charles    the    firft.      See 


Jl/fJST  is  the  acorn,  nut,  or  other  fruit  of  the  trees  of 
■*'*  the  wood;  which  is  ufually  fed  upon  by  the  fwine 
or  other  cattle  :  perhaps  from  /x«£«?<u,  to  champ  or  chew; 
from  whence  alfo  may  proceed  the  faxon  word  majian^ 
to  fatten.     Which  is  treated  of  under  the  title  2Ltti}C2. 

May  the  twenty  ninth.     See  ^)0llUn^» 
Methodifts.     See  IDiflTenteriS* 
Metropolitan.     See  Q5ffl)0p& 


SPflrtWbes- 


HERETOFORE,  in  cafes  of  neceffity,  the  of- 
fice of  baptizing  was  frequently  performed  by  the 
midwife  ;  and  it  is  very  probable,  that  this  gave  occafion 
firft  to  midwives  being  licenfed  by  the  bifhop  or  his  deleT 
gated  officer.     Watf,  c.  31.     2  Burnet's  Hiji.  Ref.  JJ. 

And  by  feveral  conftitutions,  the  minifter  was  required 
frequently  to  inftruft  the  people,  in  the  form  of  words 
to  be  ufed  in  fuch  cafes  of  neceffity. 

In  order  for  a  midwife's  obtaining  a  licence,  fhe  muft 
be  recommended  under  the  hands  of  matrons,  who  have 
experienced  her  fkill;  and  alfo  of  the  parifh  minifter, 
certifying  as  to  her  life  and  converfation,  and  that  fhe  is 
a  member  of  the  church  of  England. 

F  f  4  The 
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The  oath  to  be  adminiftred  to  a  Midwife  by  the  bifhop 
or  his  chancellor,  when  fhe  is  Hcenfed  to  exercife  that  of- 
fice, is  faid  to  have  been  as  followeth  : 

44  You  (hall  fwear,  firft,  that  you  fhall  be  diligent 
"  and  faithful  and  ready  to  help  every  woman  labouring 
u  with  child,  as  well  the  poor  as  the  rich  ;  and  that  in 
M  time  of  neceffity,  you  (hall  not  forfake  the  poor  wo- 
<4  man  to  go  to  the  rich. 

44  Item,  You  fhall  neither  caufe  nor  fuffer  any  woman 
"  to  name  or  put  any  other  father  to  the  child,  but  on- 
44  ly  him  which  is  the  very  true  father  thereof  indeed. 

44  Item,  You  fhall  not  fuffer  any  woman  to  pretend, 
44  feign,  or  furmife  her  felf  to  be  delivered  of  a  child, 
"  who  is  not  indeed ;  neither  to  claim  any  other  wo- 
44  man's  child  for  her  own. 

44  Item,  You  fhall  not  fuffer  any  woman's  child  to  be 
*4  murdered,  maimed,  or  otherwife  hurt,  as  much  as  you 
*4  may  :  and  fo  often  as  you  fhall  perceive  any  peril  or 
44  jeopardy  either  in  the  woman,  or  in  the  child,  in  any 
44  fuch  wife  as  you  mail  be  in  doubt  what  fhall  chance 
"  thereof ;  you  fhall  thenceforth  in  due  time  fend  for 
*'  other  midwives  and  expert  women  in  that  faculty,  and 
44  ufe  their  advice  and  counfel  in  that  behalf. 

44  Item,  You  fhall  not  in  any  wife  ufe  or  exercife  any 
"  manner  of  witchcraft,  charm,  or  forcery,  invocation, 
44  or  other  prayers,  than  may  ftand  with  god's  laws  and 
44  the  king's. 

44  Item,  You  fhall  not  give  any  counfel,  or  minifter 
44  any  herb,  medicine,  or  potion,  or  any  other  thing,  to 
44  any  woman  being  with  child,  whereby  me  mould  de- 
44  ftroy  or  caft  out  that  fhe  goeth  withal  before  her 
44  time. 

"  Item,  You  fhall  not  enforce  any  woman  being  with 
i4  child,  by  any  pain  or  by  any  ungodly  ways  or  means, 
44  to  give  you  any  more  for  your  pains  or  labour  in 
44  bringing  her  to  bed,  than  they  would  otherwife  do. 

44  Item,  You  {hall  not  confent,  agree,  give  or  keep 
44  counfel,  that  any  woman  be  delivered  fecretly  of  that 
"  which  fhe  goeth  with,  but  in  the  prefence  of  two  or 
*'  three  lights  ready. 

"  Item,  You  fhall  be  fecret,  and  not  open  any  matter 
"  appertaining  to  your  office,  in  the  prefence  of  any 
"  man  ;  unlefs  neceffity,  or  great  urgent  caufe  do  con- 
"  ftrain  you  fo  to  do. 

"  Item,  If  any  child  be  dead  born,  you  yourfelf  fhall 
64  fee  it  buried  in  fuch  fecret  place,  as  neither  hog  or 

"  dog 


"  dog  nor  any  other  beaft  may  come  unto  it ;  and  in 
<e  fuch  fort  done,  as  it  be  not  found  nor  perceived,  as 
"  much  as  you  may :  and  that  you  fhall  not  fuffer  any 
<c  fuch  child  to  be  caft  into  the  jaques  or  any  other  in- 
"  convenient  place. 

"  Item,  If  you  fhall  know  any  midwife  ufing  or  doing 
"  any  thing  contrary  to  any  of  the  premifles,  or  in  any 
**  otherwife  than  fhall  be  feemly  or  convenient ;  you 
**  fhall  forthwith  detect,  open,  or  fhew  the  fame  to  me 
"  or  my  1  chancellor  for  the  time  being. 

"  Item,  You  fhall  ufe  yourfelf  in  honeft  behaviour 
"  unto  the  woman,  being  lawfully  admitted  to  the  room 
"  and  office  of  a  midwife,  in  all  things  accordingly. 

"  Item,  That  you  fhall  truly  prefent  to  my  felf,  or  my 
"  chancellor,  all  fuch  women  as  you  fhall  know  from 
"  time  to  time  to  occupy  and  exercife  the  room  of  a 
*c  midwife  within  my  forefaid  diocefe  and  jurifdidlion  of 
"  ■■         without  any  licence  and  admifEon. 

"  Item,  You  fhall  not  make  or  affign  any  deputy  or 
"  deputies,  to  exercife  or  occupy  under  you  in  your  ab- 
"  fence  the  office  or  room  of  a  midwife,  but  fuch  as  you 
"  fhall  perfectly  know  to  be  of  right  honeft,  and  difcreet 
<£  behaviour ;  and  alfo  apt,  able,  and  having  fufficient 
"  knowledge  and  experience  to  exercife  the  faid  room 
"  and  office. 

"  Item,  You  fhall  not  be  privy,  or  confent,  that  any 
"  prieft  or  other  party  fhall  in  your  abfence,  or  in  your 
"  company,  or  of  your  knowledge  or  fufferance,  baptize 
"  any  child  by  any  mafs,  latin  fervice,  or  prayers,  than 
"  fuch  as  are  appointed  by  the  laws  of  the  church  of 
"  England ;  neither  fhall  you  confent,  that  any  child 
*'  born  by  any  woman  who  fhall  be  delivered  by  you, 
"  fhall  be  carried  away  without  being  baptized  in 
"  the  parifh  by  the  ordinary  minifter  where  the  faid 
"  child  is  born,  unlefs  it  be  in  cafe  of  neceffity  baptized 
*'  privately  according  to  the  book  of  common  prayer ; 
*'  but  you  fhall  forthwith,  upon  underftanding  thereof, 
"  either  give  knowledge  to  me  the  faid  bifhop,  or  my 
"  chancellor  foi  the  time  being. 

"  All  which  articles  and  charge  you  fhall  faithfully 
"  obferve  and  keep  :  So  help  you  god,  and  by  the  con-? 
&  tents  of  this  book."     Book  of  oaths. 

If  there  be  a  fuit  in  the  fpiritual  court,  againft  a  wo- 
man for  exercifing  the  trade  of  a  midwife  without  licence 
of  the  ordinary,  againft  the  canons  ;  a  prohibition  lieth : 
for  this  is  not  any  fpiritual  fun&ionj  of  which  they  have 


cognifance.     2  Roll's  Abr.  286. 
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Mines  in  the  glebe  land.     See  ©lefoC  IflUtr. 


53ponafter*es. 

NO  TE,  the  principal  parts  of  this  title  are  taken 
from  that  raoft  accurate  and  valuable  work,  bifhop 
'Tanner's  Not it i a  Monajlica. 

I.  Origin  of  monajleries. 

II.  The  feveral  orders  of  monks, 

III.  Canons. 

IV.  Nuns. 

V.  Friers 

VI.  Military  orders. 

VII.  0/  the  feveral  kinds  of  houfes. 

VIII.  Officers  therein. 

IX.  Dijfolution. 

X.  Obfervations. 

I.  Origin  of  monajleries. 

The  original  of  »Z0K&  (from  the  word  f*o»o?,  folus,) 
feemeth  to  have  been  this  :  The  perfecutions,  which  at- 
tended the  firft  ages  of  the  gofpel,  forced  fome  chriftians 
to  retire  from  the  world,  and  live  in  defarts  and  places 
moft  private  and  unfrequented,  in  hopes  to  find  that 
peace  and  comfort  among  beafts,  which  were  denied  them 
amongft  men.  And  this  being  the  cafe  of  fome  very  ex- 
traordinary perfons,  their  example  gave  fo  much  reputa- 
tion to  retirement,  that  the  practice  was  continued  when 
the  reafon  ceafed  which  firft  began  it.  And  after  the 
empire  became  chriftian,  inftances  of  this  kind  were  nu- 
merous ;  and  thofe,  whofe  fecurity  had  obliged  them  to 
live  feparately  and  apart,  became  afterwards  united  into 
focieties. 

And  in  this  kingdom  in  particular,  it  is  not  unlikely, 
but  that  feveral  chriftians,  to  avoid  the  heat  of  perfecu- 
tion,  which  raged  fiercely  here  in  the  time  of  Dioclefian, 

about 
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about  the  year  303,  might  withdraw  themfelves  into  fo- 
litary  places.  The  troublefome  times  which  foon  after 
followed,  by  the  Romans  hard  ufagc  of  the  Britons,  and 
the  invafions  of  the  Scots  from  Ireland,  the  Picts  and  At- 
tacots  from  the  north,  and  the  Saxons  and  Franks  from 
the  eaft  and  fouth,  might  pofiibly  farther  incline  contem- 
plative perfons  to  flee  into  caves,  forefts,  and  fuch  like 
folitudes,  and  fpend  their  time  there  in  reading  the  fcrip- 
-tures,  and  other  duties  of  religion,  tho'  under  no  tye  or 
vow  but  what  they  impofed  upon  themfelves. 

II.  Hhe  fever al  forts  of  monks. 

1.  The  Benedlttine  monks  were  thofe  who  followed  the  Bcaetliaines. 
rule  of  St  Benedifi,  or  Bennet ;    who  was  born  at  Nurfia 

in  the  dukedom  of  Spoletto  in  Italy,  about  the  year  480. 
From  the  colour  of  their  outward  habit,  they  were  ge- 
nerally called  Black  monks.  This  order  is  faid  to  have 
been  brought  into  England,  about  the  year  596.  Of  this 
order  were  all  the  cathedral  priories,  except  Carlifle ;  and 
moft  of  the  richeft  abbies  in  England.  There  were  alfo 
nuns,  as  -well  as  monks,  of  this  order. 

2.  A  reformation  of  fome  things  which  feemed  too  re-  Cluniacks.- 
mifs  in  St  Benedict's  rule,  was  begun  by  Bernon,  abbot 

of  Gigni  in  Burgundy,  and  increafed  and  perfected  by 
Odo  abbot  of  Clmi*  about  the  year  912 ;  which  gave  oc- 
callon  to  the  rife  of  the  Cluniack  order ;  which  was  the 
firft  and  principal  branch  of  the  Benedictines.  For  they 
lived  under  the  rule  of  St  Benedict,  and  wore  a  black 
habit ;  but  obferving  a  different  difcipline,  were  called  by 
a  different  name. 

William  earl  Warren,  fon  in  law  to  William  the 
conqueror,  firft  brought  thefe  monks  into  England,  and 
built  their  firft  houfe  at  Lewes  in  Suffex  about  the  year 
J077. 

All  the  monafteries  of  this  order  in  England  were  go- 
verned by  foreigners ;  and  had  more  French  than  Eng- 
lifh  monks  in  them.  But  many  of  them  were  afterwards 
made  denizen  ;  and  all  of  them  at  laft  difcharged  from  all 
fubjedtion  to  the  foreign  abbies. 

There  were  27  priories  and  cells  of  this  order  in  Eng- 
land. 

3.  The  order  of  Grandmont  was  inftituted  at  Grand-  Grandmontines. 
mont  in  Limofin  in  France  about  the  year  1076,  by  Ste- 
phen a  gentleman  of  Auvergne.     The  monks  of  it  lived 

under  the  rub  of  St  Benedict,  with  fome  little  variation. 
They  were  brought  into  England  in  the  reign  of  king 
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Henry  the  firff:,  and  feated  at  Abberbury  in  Shropfhire ; 
befides  which,  it  doth  not  appear  that  there  were  more 
than  two  other  houfes  of  this  order  rn  England,  viz. 
Crcffewell  in  Herefordftiire,  and  Groimont  or  Efkedale  in 
Yorkfhire. 

4.  The  Carthuftan  monks  were  alfo  a  branch  of  the 
Benedictines,  whofe  rule  they  followed,  with  the  addition 
of  a  great  many  aufterities.  Their  author  was  one  Bru- 
no, born  at  Cologne  in  Germany  ;  who  firft  inftituted 
this  order  at  Chartreux  (Cartufia)  in  the  dioccfe  of  Gre- 
noble in  France,  about  the  year  1080. 

Their  houfes  were  called  Chartreux  houfes,  which  by 
corruption  have  degenerated  into  Charter  houfes. 

Their  rule  was  the  moft  ftric~r.  of  any  of  the  religious 
orders  ;  for  they  were  never  to  eat  fleih,  and  were  obli- 
ged to  feed  on  bread,  water,  and  fait  one  day  in  every 
week.  They  wore  a  hair  fhirt  next  their  fkins,  and 
were  allowed  to  walk  only  about  their  own  grounds  once 
a  week. 

They  were  brought  into  England  about  the  year  1 1 80 
by  king  Henry  the  fecond ;  and  had  their  firft  houfe  at 
Witham  in  Somerfetmire. 

Their  habit  was  all  white,  except  their  outward  plaited 
cloak  which  was  black. 

There  were  but  nine  houfes  of  monks  of  this  order  in 
England. 

5.  There  was  yet  another  branch  of  Benedictines 
called  CijiertianS)  from  Cijlertium  or  Ctjieaux  in  the  bifhop- 
rick  of  Chalons  in  Burgundy,  where  this  order  was  firft 
inftituted  by  Robert  abbot  of  Molefme  in  the  year  1098. 
They  were  alfo  called  Bernardines,  from  St  Bernard  abbot 
of  Clairvaux  about  the  year  1 1 1 6,  who  was  a  great  pro- 
moter of  this  order. 

From  the  colour  of  their  habit,  they  were  called  White 
monks. 

Their  monasteries,  Which  became  very  numerous  in 
a  ftiort  time,  were  generally  founded  in  folitary  and  un- 
cultivated places  ;  and  all  dedicated  to  the  blefled  Vir- 
gin. 

Thefe  monks  came  into  England  in  the  year  n  28; 
had  their  firft  houfe  at  Waverly  in  Surry  j  and  before 
the  diffblution  had  85  houfes  here. 

6.  The  order  of  Savigni  or  Fr aires  Grifei  were  founded 
by  Vitalis  de  Mortain,  who  began  to  gather  difciples  in 
the  foreft  of  Savigni  in  France  about  the  year  1105.     He- 
gave  his  difciples  the  rule  of  St  Benedict,  with  fome  pe- 
s' culiar 
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cullar  conftitutions :  And  they  took  a  grey  habit,  from 
whence  they  were  called  f  raires  grifei.  Vitalis  came  in- 
to England  in  the  year  1120;  and  preaching  here,  and 
converting  many,  probably  introduced  his  order,  which 
was  fhortly  after,  (viz.  in  the  year  1148)  united  to  the 
Ciftertians. 

7.  The  order  of  Tiron  was  inftituted  by  St  Bernard,  Tironenfe. 
who  was  born  in  the  territory  of  Abbeville  in  the  year 

104.6,  who  fet  up  a  fort  of  monks  that  took  the  name  of 
Tironenfes  from  their  firft  monaftery,  which  was  founded 
at  Tiron  about  the  year  11 09.  They  were  reformed  Be- 
nedictines. There  feems  to  have  been  no  houfe  in  Eng- 
land of  this  orders  and  only  one  abbey  in  Wales,  viz.  St 
Dogmael's  (where  they  were  placed  about  the  year 
1 1 26),  with  its  dependent  priory  at  Pille,  and'  cell  at 
Caldey. 

8.  The  orders  of  monks   abovementioned,  were   allCuldees; 
that  we  had  in  England  and  Wales,  except  the  Cuidees  or 
cultores  dei ;  who  were  Scotch  monks,  and  of  the  fame 

rule  with  the  Irifh  ones.  We  meet  with  thefe  no  where 
but  at  St  Peter's  in  York. 

And  the  institution  of  Scotch  monks  there,  feemeth  fo 
have  arifen  from  the  connection  which  was  anciently  be- 
tween the  metropolitical  fee  of  York  and  the  kingdom  of 
Scotland  j  for  until  about  the  year  1466,  the  archbifhop 
of  York  had  jurifdiclion  over  all  the  bifliops  of  Scotland, 
who  had  their  confecration  from  him,  and  fwore  canoni- 
cal obedience  to  him. 

III.  Canons. 

r.  Befides  the  monks,  there  were  alfo  canons  (from  Secular. 
ttwuv,  regula),  which  were  of  two  forts,  regular  and  fe- 
cular.  The  fecular  were  fo  called  becaufe  they  converfed 
infeculo,  abroad  in  the  world,  performed  fpiritual  offices 
to  the  laity,  took  upon  them  the  cure  of  fouls  (which  the 
regulars  could  not  do  without  difpenfation),  and  differed  in 
nothing  almoft  from  common  priefts,  fave  that  they  were 
under  the  government  of  fome  local  ftatutes.  For  tho' 
they  were  in  fome  places  confined  to  live  under  one  roof, 
as  the  monks  and  regular  canons  did,  yet  they  generally 
lived  apart,  and  were  maintained  by  diftinct  prebends, 
almoft  in  the  fame  manner  with  the  canons  and  pre- 
bendaries of  other  cathedral  and  collegiate  churches  at 
this  day. 

5t.  Regular' 
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2.  Regular  canons  were  fuch  as  lived  under  fome  rule. 
They  were  a  lefs  ftricl  fort  of  religious  than  the  monks, 
but  lived  together  under  one  roof ;  had  a  common  dor- 
mitory and  refectory,  and  were  obliged  to  obferve  the 
ftatutes  of  their  order. 

3.  The  chief  rule  for  thefe  canons  is  that  of  St  Auftin^ 
who  was  made  bifhop  of  Hippo  in  the  year  395.  But 
they  were  but  little  known  till  the  tenth  or  eleventh 
century,  were  not  brought  into  England  till  after  the 
conqueft,  and  feem  not  to  have  obtained  the  name  of 
Auftin  canons  till  fome  years  after.  The  general  opinion 
is,  that  they  came  in  after  the  beginning  of  the  reign  of 
king  Henry  the  firft^about  the  year  1105. 

Their  habit  was  a  long  black  caflbek,  with  a  white 
rochet  over  it,  and  over  that  a  black  cloak  and  hood  ; 
from  whence  they  were  called  black  canons  regular  of  St 
Auftin. 

The  monks  were  always  fhaved  ;  but  thefe  canons 
wore  beards,  and  caps  on  their  heads. 

There  were  about  175  houfes  of  thefe  canons  and  ca- 
nonefTes  in  England  and  Wales. 

4.  But  befides  the  common  and  regular  fort  of  thefe 
canons,  there  were  alfo  the  following  particular  forts. 

As  firft,  fuch  as  obferved  St  Auftin's  rule,  according 
to  the  regulations  of  St  Nicholas  of  Arroafia  \  as  thofe  of 
Harewolde  in  Bedfordfhire,  Nutley  or  Crendon  in  Buck- 
inghamfhire,  Hertland  in  Devonfhire,  Brunne  in  Lin- 
colnfhire,  and  Lillemul  in  Shropshire. 

5.  Others  there  were  of  the  rule  of  St  Auftin,  and  or- 
der of  St  ViHor  ;  as  at  Keynfham  and  Worfpring  in  So- 
merfetftiire,  and  Wormefley  in  Herefordfhire. 

6.  Others  of  the  order  of  St  Auftin,  and  the  inftitu- 
tion  of  St  Mary  of  Meretune,  or  Merton  j  as  at  Bucken- 
ham  in  Norfolk. 

7.  The  Pramonjiratenfes  were  canons  who  lived  ac- 
cording to  the  rule  of  St  Auftin,  reformed  by  St  Nor- 
bert,  who  fet  up  this  regulation  about  the  year  1 1 20,  at 
Pramonjlratum  in  Picardy,  a  place  fo  called  becaufe  it  was 
faid  to  have  been  forefhewn  or  Pr&monjlrated  by  the  blef- 
fed  virgin  to  be  the  head  feat  and  mother  church  of  this 
order.  Thefe  canons  were,  from  their  habit,  called 
White  canons.  They  were  brought  into  England  foon 
after  the  year  1140,  and  fettled  firft  at  Newhoufe  in 
Lincohifhire.  They  had  in  England  a  confervator  of 
their  privilege?,  but  were  neverthelefs  often  vifited  by 
their  fuperiors  at  Premonftre,  and  continued  under  their 

jurifdi&ion 
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jurifdi&ion  till  the  year  15 1 2,  when  they  were  exempted 
from  it  by  the  bull  of  pope  Julius  the  2d,  confirmed  by 
king  Henry  the  eighth  ;  and  the  fuperiority  of  all  the 
houfes  of  this  order  in  England  and  Wales  was  given  to 
the  abbot  of  Welbeck  in  Nottinghamfhire — There  were 
about  35  houfes  of  this  order. 

8.  /The  Sempringham  or  Gilberilne  canons  were  infti-  Gilbertlnos* 
tuted  by  St  Gilbert  at  Sempringham  in  Lincolnshire,  in 

the  year  1148.  He  compofed  his  rule  out  of  thofe  of  St 
Auftin  and  St  Benedict:  (the  women  following  the  Cifter- 
tian  regulation  of  St  Benedict's  rule,  and  the  men  the 
rule  of  St  Auftin),  with  fome  fpecial  ftatutes  of  their 
own.  The  men  and  women  lived  in  the  fame  houfes, 
but  in  fuch  different  apartments,  that  they  had  no  com- 
munication with  each  other;  and  increafed  fo  faft,  that 
St  Gilbert  himfelf  founded  13  monafteries  of  this  order, 
viz.  four  for  men  alone,  and  nine  for  men  and  women 
together,  which  had  in  them  700  brethren  and  1500  fif- 
ters.  At  the  diflblution  there  were  about  25  houfes  of 
this  order  in  England  and  Wales. 

9.  Canons  regular  of  the  holy  fepulchre  were  inftituted  OrderoFthe  ho- 
in  the  beginning  of  the  12th  century,  in  imitation  of  the1*  fePuKhre»  or 
regulars  inftituted  in  the  church  of  the  holy  fepulchre  of 

our  faviour  at  Jerufalem.  The  firft  houfe  they  had  in 
England  was  at  Warwick,  which  was  begun  for  them  by 
Henry  de  Newburgh  earl  of  Warwick,  who  died  in  the 
year  1123,  and  perfected  by  his  fon  Roger.  They  are 
fometimes  called  canons  of  the  holy  crofs,  and  wore  the 
fame  habit  with  the  other  Auftin  canons,  diftinguifhed 
only  by  a  double  red  crofs,  upon  the  breaft  of  their  cloak 
or  upper  garment.  The  endeavours  of  thefe  religious  for 
regaining  the  holy  land,  coming  to  nothing  after  the  lofs 
of  Jerufalem  in  the  year  1188,  this  order  fell  into  decay,, 
their  revenues  and  privileges  were  moftly  given  to  the 
Maturine  friers,  and  only  two  houfes  of  them  continued 
to  the  diflblution. 

IV.  Nuns. 

Nun,  called  by  the  latins  nonna  j  as  alfo  the  mafculine 
nonnus,  which  they  ufed  to  fignify  a  monk ;  are  of  hebrew 
extraction,  from  nin,  or  nun,  a  fon. 

I.  There  were,  befides  the  Benedictine  and  Gilbertine  Several  forts  of 
nuns  before  mentioned,  Cluniac,  Ciftertian,  Carthufian, nuns' 
Auftin,  and  Prasmonftratenfian  nuns,  who  followed  the 
fame  rules  with  their  refpeclive  monks,  omitting  only 
4  what 
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what  was  not  proper  for  their  fex,  and  wore  habits  of  the 

fame  colour,  having  their  heads  always  covered  with  a 

veil. 

_  .      ._    .        2.  And  to  thefe  we  mull  add  three  other  orders  of  re- 
Order  of  Fonte-       .  r  .     .     _      .       , 
mult,              hgious  women,  formerly  in  England  ;  viz. 

Fjffh  nuns  of  the  order  of  Fontevrault,  which  was  in  - 
ftituted  about  the  latter  end  of  the  eleventh  century,  by 
one  Robert  furnamed  de  ArbrifTel  at  Fontevrault  in  Poic- 
tiers,  where  he  built  an  abbey  for  his  followers  prefently 
after  the  year  noo.  Tho'  this  order  (which  was  a  re- 
form of  the  Benedictine)  was  chiefly  for  women,  yet  be- 
yond fea  they  had  alfo  religious  men  living  amongff.  them 
in  different  apartments,  who  were  under  the  government 
of  the  abbefs ;  for  the  founder  grounded  his  model  upon 
our  blefled  faviour's  recommending  the  virgin  Mary  and 
St  John  the  evangelift  to  each  other.  And  as  St  John 
was  thereby  to  look  upon  the  blefled  virgin  as  his  mother, 
the  founder  directed  that  the  men  mould  acknowledge  the 
abbefs  or  priorefs  of  the  convent  as  their  fuperior,  and 
fubmit  to  her  authority  both  in  fpirituals  and  temporals. 
And  the  abbefs  of  Fontevrault  was  made  the  general  fu- 

periorefs  and  head  of  the  order. —Thefe  nuns  were 

brought  into  England  by  Robert  Boffu  earl  of  Leicefter, 

before  the  year  1161,  and  placed  at  Nun  Eaton  in  War- 

wickfhire  ;  but  there  were  only  two  houfes  more  of  this 

order  in  England,  and  there  is  no  exprefs  account  of  any 

monk  in  any  of  them,  but  only  of  a  prior  at  Nun  Eaton. 

Order  of StCbre,      3.  The  nuns  of  St  Clare  were  founded  by  her  whofe 

or  minoreffes.     name  they  bear,  at  Aflife  in  Italy,  about  the  year  1212. 

Thefe  nuns  observing  St  Francis's  rule,  and  wearing  the 

fame  coloured  habit  with  the  Francifcan  friers,  were  often 

called  minorejfes  ;  and  their  houfe,  without  Aldgate,  the 

tninories.     They  were   likewife  called    the    Poor   ClareSy. 

probably  from   their   fcanty   endowments.     They  were 

brought  into  England  by  Blanch  queen  of  Navarre,  who 

was  wife  to  Edmund  earl  of  Lancafter   Leicefter  and 

Derby,  about  the  year  1293,  and  feated  without  Aldgate 

as  aforefaid.     Befides  which,  there  were,  but  three  houfes 

more  of  this  order  in  England,  viz.  Waterbeache  and 

Denny  in  Cambridgefhire,  and  Brufyard  in  Suffolk. 

Order  of  St  4.  The  Brigittines,  or  nuns  of  our  holy  faviour,   were 

Bridget,  inftituted  by  St  Bridget,  princefs  or  duchefs  of  Nericia  in 

Sweden,  about  the  middle  of  the   14th   century,  under 

the  rule  of  St  Auftin,  with  fome  additions  of  her  own. 

This  order,  tho'  chiefly  fo*  women,  had  likewife  men  in 

every  convent  (who  lived  in  different  apartments,  and 

what 
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were  not  permitted  to  come  near  the  women  but  in  cafes 
of  great  neceflity),  and  differed  from  all  other  inftitutions 
in  requiring  a  particular  number  of  men  and  women  in 
every  houfe,  to  wit,  60  nuns,  13  priefts,  4  deacons,  and 
8  lay  brethren.  There  feems  to  have  been  only  one  houfe 
of  this  order  in  England,  namely,  at  Syon  in  Middlefex, 
founded  by  king  Henry  the  fifth,    about  the  year  1414. 

V.  Friers. 

The  before  mentioned  were  all  the  forts  of  monks, 
Canons,  and  nuns,  which  we  had  in  England  and  Wales: 
The  friers  (fratres,  brethren)  Were  thefe  following: 

1.  The  Dominicans  ;  whofe  founder  was  St  Dominic  a  Dominicans,' 
Spaniard,  who  was  born  about  the  year   1070.     They 

were  called  preaching  friers,  from  their  office  to  preach 
and  convert  hereticks ;  black  friers,  from  their  garments; 
and  in  France,  "Jacobines,  from  having  their  firit  houfe  in 
St  James's  ftreet  at  Paris.  Their  rule  was  chiefly  that  of 
St  Auftin.  They  came  into  England  in  the  year  1221, 
had  their  firft  houfe  at  Oxford,  and  at  the  diflblution  had 

about  43  houfes  in  England* **There  were  nuns  alfo  of 

this  order,  but  not  in  England. 

2.  The  Francifcans  received!  their  rule  from  St  Francis  Francifcansf 
an  Italian,  in  the  year  1 182.     They  were  alfo  called  Grey 

or  Minor  Friers,  the  one  from  their  grey  cloathing,  the 
other  name  they  affumed  out  of  pretended  humility. 
They  girded  themfelves  with  cords,  and  went  barefooted. 
The  general  opinion  is,  that  they  Came  into  England  in  the 
year  1224,  and  had  their  firft  houfe  at  Canterbury,  and 
their  fecond  at  London.— «A  relaxation  having  by  degrees 
crept  into  this  order,  it  was  thought  fit  to  reform  and 
reduce  it  to  its  firft  rule  and  inftitution.  Thofe  that 
continued  under  the  relaxation  were  called  Conventuals  ; 
and  fuch  as  accepted  the  reformation  of  their  order  were 
called  Obfervants  or  Recollecls.  This  reformation  was  be- 
gun by  St  Bernard  or  Bernardin,  about  the  year  1400.-— 
King  Edward  the  4th  is  commonly  faid  to  have  brought 
them  into  England,  but  there  is  no  certain  account  of 
their  being  here,  till  king  Henry  the  7  th  built  two  or 
three  houfes  for  them.  At  the  diflblution,  the  conven- 
tual Francifcans  had  about  55  houfes,  which  were  under 
7  cuftodics  or  wardenfhips ;  viz.  thofe  of  London,  York, 
Cambridge,  Briftol,  Oxford,  Newcaftle,  and  Worcefter. 

3.  As  to  the  Capuchins,  and  other  diftindHons  of  the  Capuchins, 
Francifcans  beyond  the  feas  ;  they  chiefly  arofe  fince  the 
Englifh  reformation,  and  never  had  any  place  here. 

Vol.  II.  G  g  4.  The 
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4.  The  Trinitarians,  Maturities,  or  friers  of  the  order" 
of  the  holy  trinity,  for  the  redemption  of  captives,  were 
inftituted  by  St  John  de  Math  a,  and  Felix  de  Valois  in 
Fiance,  about  the  year  1 197.  Their  rule  was  that  of  St 
Auftin,  with  fome  peculiar  conftitutions.  Their  re- 
venues were  to  be  divided  into  three  parts,  one  for  their 
own  fupport  and  maintenance,  another  to  relieve  the 
poor,  and  a  third  to  redeem  fuch  chriftians  as  fhould  be 
taken  captives  by  the  infidels.  They  were  called  Trinita- 
rians, becaufe  all  their  churches  were  to  be  dedicated  to 
the  holy  trinity ;  and  Maturities,  from  having  their  fir  ft 
houfe  in  Paris  near  St  Mathurine's  chapel.  They  Were 
brought  into  England  in  the  year  1224;  where  the  lands, 
revenues,  and  privileges  of  the  canons  of  the  holy  fepul- 
chre  were  given  to  them  upon  the  dacay  of  that  order ; 
and  had  their  firft  houfe  at  Mottenden  in  Kent.  There 
were  about  10  or  12  houfes  of  thefe  friers  in  England  and 
Wales. 

,  5.  The  Carmelite  or  white  friers  (the  former  of  which 
names  they  had  from  the  place  of  their  firft  refidence,  and 
the  latter  from  the  colour  of  their  habit)  came  next  into 
this  kingdom.  They  were  alfo  called  brethren  or  friers 
of  the  blejfcd  virgin.  They  pretended  to  great  antiquity, 
but  the  firft  certain  account  we  have  of  them  is  at  mount 
Carmel  in  Paleftine,  about  the  year  1238.  Their  rule 
(which  was  chiefly  that  of  St  Bafil,  is  faid  to  have  been 
given  them  by  Albert  patriarch  of  Jerufalem  about  the 
year  1205.  They  were  brought  into  England  in  the 
year  1240,  by  the  lords  John  Vefey  and  Richard  Grey, 
and  had  their  firft  houfes  at  Alnwick  in  Northumberland, 
and  Ailesford  in  Kent.  Of  this  order  there  were  about 
40  houfes  in  England  and  Wales. 

6.  The  order  of  Crojfed  or  Crouched  friers  Were  infti- 
tuted, or  at  leaft  reformed,  by  one  Gerard,  prior  of  St 
Mary  of  Morello  at  Bologna  ;  and  confirmed  in  the  year 
1 1 69  by  pope  Alexander  the  third,  who  brought  them 
under  St  Auftin's  rule,  and  made  fome  other  conftitutions 
for  their  government.  At  firft  they  carried  a  crofs  fixed 
to  a  ftafr  in  their  hands,  and  afterwards  had  one  made  of 
red  cloth  fewed  upon  their  backs  or  breafts.  They  came 
into  England  in  the  year  1224,  and  had  their  firft  houfe 
at  Colchefter.  There  were  not  here  above  6  or  7  houfes 
of  thefe  friers. 

7.  The  origin  of  the  Auftin  friers,  or  friers  Eremites  of 
the  order  of  St  Auftin  (from  epilog,  a  defart  place)  is  very 
uncertain.     They  were  brought  jnto  England 'about  the 

year 
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^eaf  1250.  They  had  about  32  houfes  in  England  and 
Wales  at  the  fupprefliom 

8.  The  friers  of  the  Sac  firft  appeared  in  England  in  Order  of  the  Sac, 
the  year  1257.     The  right  ftyle  of  them  was  friers  of  the 

penance  ofjefus  Chrift.  But  they  were  commonly  called 
friers  of  the  Sac,  from  their  habit  being  either  fhaped  like 
afack,  or  made  of  that  coarfe  cloth  called  fackcloth.  They 
feem  to  have  had  their  firft  houfe  near  Alderfgate^  Lon- 
don. But  their  order  was  very  fliort  lived  here,  being 
put  down  by  the  council  at  Lyons  in  the  year  1307. 

9.  The  Bethlemite  friers  came  in  alfo  in  the  year  1257.  Bethlemltes. 
They  had  their  rule  and  habit  much  like  that  of  the  Do- 
minicans, but  were  diftinguifhed  from  them  by  a  red  {tar 

of  five  rays,  with  a  blue  circle  in  the  middle  of  it,  worn 
on  their  breafts  in  memory  of  the  ftar  which  appeared  to 
the  wife  men,  and  conducted  them  to  Bethlehem.  They 
were  placed  in  Trumpington  ftreet  at  Cambridge  the  firft 
year  they  came  over.  And  that  feems  to  have  been  the 
only  houfe  of  thefe  friers  in  England. 

10.  The  order  of  St  Anthony  of  Vienna  was  inftituted  in  Order  of  St  An- 
the  year  1095,  for  the  help  and  relief  of  fuch  perfons  as  thony  of  Vienna, 
were  afflicted  with  that  painful   inflammation  called  St 
Anthony's  fire,  from  that  faint's  being  thought  to  eafe 

people  under  it,  and  deliver  them  from  it.  The  friers 
©r  brethren  of  this  order  followed  St  Auftin's  rule;  came 
hither  early  in  the  reign  of  king  Henry  the  third,  and 
had  one  houfe  at  London,  and  another  at  Hereford. 

11.  The  laft  order  of  friers  which  was  brought  into  Bonhommes, 
this  kingdom,  was  that  of  Bonhommes,  or  good  men  :  who 

were  brought  hither  by  Edmund  earl  of  Cornwall,  in  the 
year  1283,  and  placed  at  Afherug  in  Bucks.  Befides 
which,  there  was  but  one  houfe  more  of  this  order  in 
England,  to  wit,  Edingdon  in  Wiltfhire.  Thefe  friers 
followed  the  rule  of  St  Auftin,  and  wore  a  blue  habit. 

VI.  Military  orders. 

Of  the  military  orders  of  the  religious,  there  were  thefe 
following  : 

1.  Knights  Hojpitalars,  who  took  their  name  from  an  Hof pjtalars ' 
hofpital  built  at  Jerufalem  for  the  ufe  of  pilgrims  coming 
to  the  holy  land,  and  dedicated  to  St  John  Baptift.  For 
the  firft  bufinefs  of  thefe  knights  was,  to  provide  for  fuch 
pilgrims  at  that  hofpital,  and  to  protect  them  from  inju- 
ries and  infults  upon  the  road.  They  were  inftituted 
about  the  year  1092.     They  followed  chiefly  St  Auftin's 
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rule  ;  and  wore  a  black  habit,  with  a  white  crofs  upon  its 
They  foon  after  came  into  England,  and  had  an  houfc 
built  for  them  in  London  in  the  year  noo.  And  from 
a  poor  and  mean  beginning,  they  obtained  fo  great  wealth 
and  honours  and  exemptions,  that  their  fuperior  here  in 
England  was  the  firft  lay  baron,  and  had  a  feat  amongft 
the  lords  in  parliament ;  and  fome  of  their  privileges  were 
extended  even  to  their  tenants.  They  were  at  firft  cal- 
led knights  of  St  John  of  Jerufalem  ;  but  fettling  chiefly 
at  Rhodes  after  they  were  driven  out  of  the  holy  land, 
were  afterwards  called  knights  of  Rhodes ;  and  after  the 
lofs  of  Rhodes  in  the  year  1522,  and  their  having  the 
ifland  of  Malta  given  them  by  the  emperor  Charles  the 
fifth,  they  were  called  knights  of  Malta. 

There  were  alfo  fitters  of  this  order;  but  we  had  only 
one  houfe  of  them  in  England,  viz.  Buckland  in  Somer- 
fetfhire. 

2.  The  knights  Templars  were  inftituted  in  the  year 
1 1 18;  and  were  fo  called  from  having  their  firft  relidence 
in  fome  rooms  adjoining  to  the  temple  at  Jerufalem.  Their 
bufinefs  alfo  was,  to  guard  the  roads  for  the  fecurity  of 
pilgrims  in  the  holy  land  ;  and  their  rule,  that  of  canons 
regular  of  St  Auftin.  Their  habit  was  white,  with  a  red 
crofs  on  their  left  moulder.  Their  coming  to  England 
was  probably  pretty  early  in  the  reign  of  king  Stephen  ; 
and  their  firft  feat  was  in  Holborne.  They  increafecJ 
very  faft,  and  in  a  little  time  obtained  very  large  poffef- 
fions.  But  in  lefs  than  200  years^  their  wealth  and  power 
was  thought  too  great ;  they  were  accufed  of  horrid 
crimes,  and  thereupon  every  where  imprifoned  j  their 
eftates  were  feized ;  and  their  order  was  fupprefled  by  pope 
Clement  the  fifth,  in  a  general  council  at  Vienna,  in  the 
year  13 12. 

3.  The  order  of  St  Lazarus  of  Jerufalem  (of  which  we 
had  a  few  houfes)  feems  to  have  been  founded  far  the  re- 
lief and  fupport  of  lepers  and  impotent  perfons  of  the 
military  orders. 

VII.  Of  thefeveral  kinds  of  houfes. 

The  above  recited  are  all  the  religious  orders  which  we 
had  in  England  and  Wales.  The  houfes  belonging  to 
the  faid  orders  were  as  follows  : 

1.  Cathedral  is  a  name  yet  well  known:  In  the  con- 
ventual cathedrals,  the  bifnop  was  in  the  place  of  an  ab- 
bat,  and  had  the  principal  ftall  on  the  right  hand  of  the 

entrance 
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entrance  into  the  quire ;  as  he  hath  flill  at  Ely,  and  till 
lately  had  at  Durham  and  Carlifle. 

2.  Collegiate  churches  and  colleges  confifted  of  a  num^  Colleges, 
ber  of  fecular  canons,  living  together  under  the  govern- 
ment of  a  dean,  warden,  provoft,  or  mafter ;  and  having 

for  the  more  folemn  performance  of  divine  fervice,  chap- 
lains, finging  men,  and  choirifters  belonging  to  them. 

3.  An  abby  was  a  fociety  of  religious  people,  having  an  Abbi&6, 
abbat  or  abbefs  to  prefide  over  them.     And  fome  of  thefe 
were  fo  confiderable,  that  the  abbats-  of  them  were  called 

to  parliament,  and  had  feats  and  votes  in  the  houfe  of 
lords.  Mr  Fuller  faith,  that  in  the  49  Hen.  3.  fixty 
four  abbats,  and  36  priors  were  called  to  parliament. 
But  this  number  being  too  great,  king  Edward  the  firft 
reduced  it  to  25  abbats  and  2  priors,  to  whom  were  af- 
terwards added  two  abbats.  So  that  there  were  29  in  all, 
and  no  more,  that  ftatedly  and  conftantly  enjoyed  this 
privilege ;  viz.  the  abbat  of  Tewkefbury,  the  prior  of 
Coventry,  the  abbats  of  Waltham,  Cirencefter,  St  John's 
at  Colchefter,  Croiland,  Shrewfbury,  Selby,  Bardney, 
St  Bennet's  of  Hulme,  Thorney,  Hide,  Winchelcomb, 
Battel,  Reading,  St  Mary's  in  York,  Ramfey,  Peterburgh, 
St  Peter's  in  Gloucefter,  Glaftonbury,  St  Edmund's  Bury, 
St  Auftin's  in  Canterbury,  St  Alban's,  Weftminfter, 
Abingdon,  Evefham,  Malmfbury,  and  Taviftock ;  and 
the  prior  of  St  John's  of  Jerufalem,  who  was  ftyled  the 
firft  baron  of  England,  but  it  was  with  refpecl:  to  the  lay 
barons  only,  for  he  was  the  laft  of  the  fpiritual  ones, 

4.  A  priory  was  a  fociety  of  religious,  where  the  chief  px\ot\es, 
perfori  was  termed  a  prior  or  priorefs  ;  and  of  thefe  were 

two  forts  : 

(1)  Where  the  prior  was  chief  governor,  as  fully  as 
any  abbat  in  his  abby,  and  was  chofen  by  the  convent : 
fuch  was  the  cathedral  priors,  and  moft  of  the  Auftin 
order. 

(2)  Where  the  priory  was  a  cell,  fubordinate  to  fame 
great  abby ;  and  the  prior  was  placed  and  difplaced  at  the 
will  of  the  abbat.  But  there  was  a  confiderable  difference 
between  fome  of  thefe  cells.  For  fome  were  altogether 
fubject  to  their  refpet~tive  abbies,  who  fent  them  what 
officers  and  monks  they  plea  fed,  and  took  their  revenues 
into  the  common  ftock  of  the  abbies.  But  others  con- 
fifted of  a  dated  number  of  monks,  who  had  a  prior  fent 
them  from  the  abby,  and  paid  a  penfion  yearly  as  an 
acknowledgment  of  their  fubjeclion,  but  a£ted  in  other 
matters  as  an  independent  body,  and  had  the  reft  of  the 
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revenues  for  their  own  ufe.  Thefc  priories  or  cells  wero 
always  of  the  fame  order  with  the  abhies  on  whom  they 
depended,  tho'  fomctimes  of  a  different  fex ;  it  being 
ufual  after  the  conqueft,  for  the  great  abbies  to  build 
nunneries  in  fome  of  their  manors,  which  fhould  be 
priories  to  them,  and  fubjecT:  to  their  vifitation. 

There  were  alfo  priories  alien,  which  were  cells  to  fo- 
reign monafteries.  For  when  manors  or  tithes  were  given 
to  foreign  mpnafteries,  the  monks,  either  to  increafe  their 
own  rule,  or  perhaps  rather  to  have  faithful  ftewards  of 
their  revenues,  built  convenient  houfes  for  the  reception 
of  a  fmall  convent,  and  then  fent  over  fuch  a  number  as 
they  thought  proper,  conftituting  priors  over  them.  And 
there  was  the  fame  difference  in  thefe  cells  as  in  the  for- 
mer. For  fome  of  them  were  conventual,  and  had  priors 
of  their  own  chufing  ;  and  thefe  were  intire  focieties 
within  themfelves,  and  received  the  revenues  belonging 
to  their  feveral  houfes  for  their  own  ufe  and  benefit,  pay- 
ing only  the  ancient  apport  (apportum,  perhaps  from  porto^ 
to  carry),  or  what  was  at  firff.  the  furplufage,  to  the  fo- 
reign houfe.  But  others  depended  wholly  upon  the  fo- 
reign houfes,  their  priors  were  fet  over  them  by  the  fo- 
reign houfes,  their  monks  alfo  were  often  foreigners ; 
and  both  of  them  removable  at  pleafure;  and  they  re- 
turned all  their  revenues  to  the  foreign  head  houfes. 
For  which  reafon  their  efiates  were  generally  feifed  during 
the  wars  between  England  and  France,  and  reftored  to 
them  again  upon  a  return  of  peace. 

Thefe  alien  priories  were  moil  of  them  made  by  fuch 
as  had  foreign  abbies  founded  by  themfelves  or  by  fome 
of  their  family. 

5.  Preceptories  were  manors  or  eftates  of  the  knights 
templars,  where  erecling  churches  for  the  fervice  of  god, 
and  convenient  houfes,  they  placed  fome  of  their  frater- 
nity under  the  government  of  one  of  thofe  more  eminent 
templars,  who  had  been  by  the  grand  mafter  created  prce- 
ceptores  fempli,  to  take  care  of  the  lands  and  rents  in  that 
place  and  neighbourhood,  and  fo  were  only  cells  to  the 
principal  houfe  at  London. 

6.  Qommandries  were  the  fame  amongft:  the  knights  hof- 
pitalars,  as  preceptories  were  amongft  the  templars,  viz. 
focieties  of  thofe  knights  placed  upon  fome  of  their  eftates 
in  the  country,  under  the  government  of  a  commander ; 
who  were  allowed  proper  maintenance  out  of  the  revenues 
under  their  care,  and  accounted  for  the  remainder  to  the 
grand  prior  at  London, 

7.  Hofpitah 
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7-  Hofpitals  were  fuch  houfes  for  relief  of  the  poor  and  Hofyjtals. 
Impotent  people,  as  were  incorporated  by  royal  patents, 
and  made  capable  of  gifts  and  grants  in  fucceffion.  But 
befides  the  poor  and  impotent,  there  generally  were  in 
thefe  hofpitals,  two  or  three  religious  ;  one  to  be  mafter 
or  prior,  and  one  or  two  to  be  chaplains  and  confeffors  ; 
and  thefe  obferved  the  rule  of  St  Auftin,  and  probably 
fubje&ed  the  poor  and  impotent  to  fome  religious  re- 
frraints,  as  well  as  to  the  local  ftatutes.  Hofpitals  were 
originally  'defigned  for  the  relief  and  entertainment  of  tra- 
vellers upon  the  road,  and  particularly  of  pilgrims,  and. 
therefore  were  generally  built  by  the  way  fide ;  but  of 
later  years  they  have  been  always  founded  for  fixed  inha-^ 
bitants. 

8.  Frieries  were  houfes  erected  for  the  habitation  of  Frieries, 
friers  ;  they  were  very  feldom  endowed,  yet  many  of  them 
were  large  and  (lately  buildings,  and  had  noble  churches, 
jn  which  many  great  perfons  chofe  to  be  buried.  Friers 
were  by  their  profeffion  mendicants,  and  to  have  no  pro- 
perty ;  but  mofl  of  their  houfes  had  fome  {hops  and  gar-! 
dens  belonging  to  them. 

a.    Hermitages  (from  £§*?/*<>?,  a  defart  or  folitary  place)  Hermitages, 
were  religious  cells  erected  in  private  and  folitary  places, 
for  fmgle  perfons  or  communities,  many  times  endowed, 
and  fometimes  annexed  to  larger  religious  houfes. 

10.  Ghauntries  (cantarice)  were  endowments  of  lands  Chauntries, 
or  other  revenues,  for  the  maintenance  of  one  or  more 

priefts  to  celebrate  daily  mafs  for  the  fouls  of  the  founder 
and  his  relations,  and  of  their  other  benefactors  ;  fome- 
times at  a  particular  altar,  and  oftentimes  in  little  chapels 
added  to  cathedral  and  parochial  churches  for  that  purpofe. 

1 1 .  Free  chapels  were  places,  of  religious  worihip,  ex-  Free  chapels,, 
empt  from  all  jurifdiction  of  the  ordinary,  fave  only,  that 

the  incumbents  were  generally  inflituted  by  the  bifhop, 
and  inducted  by  the  archdeacon  of  the  place.  Moft  of 
thefe  chapels  were  built  upon  the  manors  and  ancient  de-* 
mefnes  of  the  crown,  whilft  in  the  king's  hands,  for  the 
ufe  of  himfelf  and  retinue  when  he  came  to  refide  there. 
And  when  the  crown  parted  with  thofe  eftates,  the  cha- 
pels went  along  with  them,  and  retained  their  firft  free- 
dom ;  but  fome  lords  having  had  free  chapels  in  manors 
that  do  not  appear  to  have  been  ancient  demefne  of  the 
crown,  fuch  are  thought  to  have  been  built  and  privi- 
leged by  grants  from  the  crown. 
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VI J  I.    Officers  therein. 

Officers  in  thefe  houfes  refpecUvely,  which  we  read  of, 

were  thefe. 

1.  In  every  abby  the  chief  officer  was  the  abbat  or  ab~ 
befs,  who  prefjded  in  great  pomp,  was  generally  called 
lord  abbat  or  lady  abbefs,  and  had  a  kitchin,  and  other 
offices  diltincl  from  the  common  ones  of  the  fociety. 

2.  In  every  priory,  the  chief  officer  was  the  prior  or 
priorefs,  who  had  the  fame  power  in  priories  as  abbats  and 
abbeifes  had  in  abbies,  but  lived  in  a  lefs  fplendid  and  ex- 
pcnfive  manner,  tho'  in  fome  of  the  greater  houfes  they 
were  called  lord  prior,  and  lady  priorefs. 

3.  Next  under  the  abbat  in  every  abby  was  the  pripr, 
who  in  the  abbat's  abfence  had  the  chief  care  of  the  houjfe, 
and  under  him  was  the  fubprior,  and  in  great  abbies  the 
third,  fourth,  and  even  fifth  prior,  who  had  their  refpec- 
tive  (hares  in  the  government  of  the  houfe,  and  were 
removable  at  the  will  of  the  abbat,  as  all  the  other  obe- 
dientiarii  or  officers  were, 

Alfo  in  every  priory,  next  under  the  prior  was  the  fub- 
prior, who  affiiled  the  prior  whilft  prefent,  and  acted  in 
his  ftead  when  abfent. 

4.  Magijier  operis,  mafter  of  the  fabrick ;  who  probably 
looked  after  the  buildings,  and  took  care  to  keep  them  in 
good  repair. 

5.  Eleemofynarws,  the  almoner,  who  had  the  overfight 
of  the  alms  of  the  houfe  (which  were  every  day  diftributed 
at  the  gate  to  the  poor),  who  divided  the  alms  upon  the 
founder's  day,  and  at  other  obits  and  anniverfaries,  and  in 
fome  places  provided  for  the  maintenance  and  education  of 
the  choiriiters. 

6.  Pitantiarius,  who  had  the  care  of  the  pieiances ; 
which  were  allowances  (pittances)  upon  particular  occa- 
fions  over  and  above  the  common  provifions. 

7.  Saerifta,  the  fexton,  who  took  care  of  the  vefTels, 
books,  and  veftments  belonging  to  the  church  ;  looked 
after  and  accounted  for  the  oblations  at  the  great  altar,  and 
other  altars  and  images  in  the  church,  and  fuch  legacies 
as  were  given  either  to  the  fabrick  or  utenfils.  He  like- 
wife  provided  bread  and  wine  for  the  facrarnent;  and  took 
care  of  burying  the  dead. 

8.  Capierarius,  the  chamberlain,  who  had  the  chief  car? 
of  the  dormitory,  and  provided  beds  and  bedding  for  the 
monks,  razors  and  towels  for  {having  them,  and  part  of 
(_if  not  all)  their  cloathing, 

9,  Ceilerar'w.} 
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9.  Celkrarius,  the  cellarer,  who  was  to  procure  provi-  Celle««uj. 
fions  for  the  monks  and  all  ftrangers  reforting  to  the  con- 
vent j  viz.  all  forts  of  flefli,  n(h,  fowl,  wine  bread,  corn, 

malt,  meal,  fait,  and  the  like  ;  as  likewife  wood  for  fi- 
ring, and  all  utenfils  for  the  kitchin. 

10.  Tbefaurariw,  theburfar,  who  received  all  the  com-  Thekurariuj. 
mon  rents  and  revenues  of  the  monaftery,  and  paid  all 

the  common  expences. 

1 1 .  Precentor,  the  chaunter,  who  had  the  chief  care  of  Precentor, 
the  choir  fervice,  and  not  only  prefided  over  the  finging 

men,  organift,  and  choirifters,  but  provided  books  for 
them,  paid  them  their  falaries,  and  repaired  the  organs. 
He  had  alfo  the  cuftody  of  the  feal,  and  kept  the  liber 
diurnalis  or  chapter  book,  and  provided  parchment  and  ink 
for  the  writers,  and  colours  for  the  limners  of  books  for 
the  library. 

12.  Hojiilartus,  or  hofpitilarius,  whofe  bufmefs  it  was  Hoftihrras. 
to  fee  ftrangers  well  entertained  ;    and  to  provide  firing, 
napkins,  towels,  and  fuch  like  necefTaries  for  them. 

13.  Infirmarius,  who  had  the  care  of   the  infirmary,  Mrmarius, 
and  of  the  fick  monks  who  were  carried  thither,  and  was 

to  provide  them  phyfick  and  ail  necefTaries,  and  when 
they  died  was  to  warn  and  prepare  their  bodies  for  burial. 

14.  Refeclionarius,  who  looked  after  the  hall,  providing  Refeaionams, 
table  cloths,  napkins,  towels,  difhes,  plates,  fpoons,   and 

other  necefTaries  for  it,  and  fervants  alio  to  wait  and  tend 
there.  He  had  likewife  the  keeping  of  the  cups,  falts, 
ewers,  and  all  the  filver  utenfils  whatfoever  belonging  to 
the  houfe,  except  the  church  plate. 

15.  Coquinarius,  the  cook,  who  prefided  in  the  kitchin  Coquinarius; 
for  the  drefling  of  victuals. 

16.  Gardinarius,,  the  gardiner.  Gardinarius. 

17.  Portarius,  who  feemeth  to  have  taken  care  of  the Ponarius. 
carriages,  and  fuch  like  j    for  that  he  was  not  the  janitor 

or  porter,  feemeth  probable,  for  that  divers  have  been  pro- 
moted to  be  abbats  from  that  office. 

18.  In  every  great  abby  there  was  a  large  room  called  Writers, 
the  fcriptorium,  where  feveral  writers  made  it  their  bufi- 

nefs  to  tranferibe  the  miflals,  liegers,  and  other  books  for 
the  ufe  of  the  houfe,  and  more  efpecially  to  tranferibe 
books  for  the  ufe  of  the  library.  And  fo  zealous  were 
the  monks  in  general  to  replenifh  their  libraries,  that  they 
often  procured  lands  to  be  given,  and  churches  to  be  ap- 
propriated for  that  work. 

19.  In  all  the  great  abbies,  there  were  alfo  perfons  ap-  Annplifts, 
pointed  to  take  notice  of  the  principal  occurrences  of  the 

kingdom,, 


45  s  ^onaften'es. 


kihgdbm,  and  af  the  end  of  every  year  to  digeft  them 
into  annals.  In  thefc  records  they  particularly  preferved 
the  memories  of  their  founders  and  benefactors  ;  the 
years  and  days  of  their  births  and  deaths,  their  marriages, 
children,  and  fucceflbrs :  So  that  recourfe  was  fometimes 
had  to  them,  for  proving  perfons  ages  and  genealogies  ; 
tho'  it  is  to  be  feared,  that  fome  of  thofe  pedigrees  were 
drawn  up  from  tradition  only  ;  and  that  in  moft  of  their 
accounts  they  were  favourable,  to  their  friends,  and  fe- 
vere  upon  their  enemies. 

The  canons  alfo  and  constitutions  of  the  clergy  in 
their  national  and  provincial  fynods,  and  even  a£ts  of 
parliament,  were  fent  to  the  abbies  to  be  recorded. 

IX.  Dijfolution. 

Templars  dif-  I-    The  Templars   (as  was  before   obferved)   for  the 

fulved,  many  and  great  abufes  charged  upon  them,    were  fup- 

prefled  fo  early  as  the  year  1312. 

And   in  the  year  1323  their  lands,  churches,  advow- 

fons,  and  liberties  here  in  England  were  given  by  the  a£l 

of  parliament  of   the   17  Ed.  2.  ft.  3.  to   the  prior  and 

brethren  of  the  hofpital  of  St  John  of  Jerufalem. 

Other  diflbla-  2,  About  the  year  1390,  William  of  Wickham,  bi- 

ti&ns  betore  the   {hop  of  Winchester,   by  the  leave  of  the  then  pope  and 

S7H.  8,  king,    bought   the  alien    priories    of    Hornchurch     and 

Writ  tie  in  EfTex,    and  fettled  them  on  his  new  college 

at  Oxford.     And  after  tlie  fuppreffion  of  alien  priories, 

Takely  in  EfTex  and  Hamele  in  Kampfhire  were  fettled 

upon  this  college.     And  Andover  was   fettled  upon  his 

college  at  Winchefter. 

About  the  year  1437,  archbifnop  Chicheley  founded 
All  Souls  college  in  Oxford,  and  got  the  revenues  of  fe- 
veral  ancient  priories  to  be  fettled  thereon. 

About  the  year  1441,  king  Henry  the  fixth  founded 
the  college  at  Eaton,  and  king's  college  in  Cambridge  j 
and  endowed  them  chiefly  with  alien  priories. 

About  the  year  1459,  William  Wainfleet  bifhop  of 
Winchefter  founded  Magdalen  college  in  Oxford,  and 
got  the  priory  of  Sele  or  Attefele  in  SufTex,  and  the 
priory  of  Seleburne  in  Hampihire,  fettled  on  it.  The 
hofpitals  alio  of  Aynho  and  Brakeley  in  Northampton- 
Jhirewere  united  to  this  college  in  the  year  1484. 

In  the  year  1497,  Jonn  Alcock  bifhop  of  Ely,  with 
the  king's  eonfent,  fupprefled  St  Rhadeguad's  nunnery 
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in  Cambridgefhire,  and  with  the  revenues  thereof  found- 
ed Jefus  college  there. 

In  the  year  1505,  Margaret  countefs  of  Richmond 
and  Derby,  founded  Chrift's  college  in  Cambridge,  and 
obtained  the  pope's  licence  to  fupprefs  the  abby  of  Creyke 
in  Norfolk,  and  to  fettle  the  revenues  of  it  upon  that: 
college. 

About  the  year  1508,  the  fame  countefs  began  to  con- 
vert an  ancient  hofpital  or  priory  dedicated  to  St  John 
the  evangelifl  at  Cambridge  into  St  John's  college,  and 
her  executors  carried  on  the  defign.  Bifhop  Fifher  was 
one  of  them,  and  at  his  defire  the  nunneries  of  Heyham 
in  Kent  and  Broomhalle  in  Berkfhire,  and  an  hofpital  of 
regulars  at  Ofprike  were  fupprefled,  and  the  revenues  of 
them  fettled  upon  this  college. 

In  the  year  15 1 5,  Brazen  Nofe  college  in  Oxford  was 
founded,  and  Wiliiam  Smith  bifhop  of  Lincoln  bought 
the  priory  of  Cold  Norton  in  Oxfordfhire  of  the  abbat 
and  convent  'of  Weftminfter,  and  gave  the  lands  belong- 
ing to  it  to  this  new  foundation. 

Not  long  after  cardinal  Wolfey,  by  licence  of  the 
king  and  of  the  pope,  obtained  a  diflblution  of  above  30 
religious  houfes  (moft  of  them  very  fmall),  for  the 
founding  and  endowing  his  colleges  at  Oxford  and  Ipf- 
wich. 

About  the  fame  time,  a  bull  was  granted  by  the  fame 
pope  to  cardinal  Wolfey,  to  fupprefs  monafteries,  where 
there  were  not  above  fix  monks,  to  the  value  of  8000 
ducats  a  year,  for  endowing  Windfor,  and  King's  col- 
lege in  Cambridge  ;  And  two  other  bulls  were  ganted  to 
the  cardinals  Wolfey  and  Campeius,  where  there  were 
lefs  than  12  Monks,  and  tp  annex  them  to  the  greater 
monafteries :  And  another  bull  to  the  fame  cardinals  to 
inquire  about  abbies,  to  be  fuppreffed  in  order  to  be  made 
cathedrals  :  Altho'  nothing  appears  to  have  been  done  in 
purfuance  of  thefe  bulls. 

And  afterwards  another  bull  was  granted  to  the  fame 
two  cardinals,  with  further  powers  relating  to  the  new 
cathedrals  ;  for  fome  of  the  diocefes  were  thought  too 
large,  and  wanted  much  (as  it  was  faid)  to  be  reduced, 
that  the  bifhops  might  the  better  difcharge  their  offices. 

But  the  promoting  of  learning  feems  to  have  been  the 
chief  intent  of  cardinal  Wolfey,  and  of  moft  others,  in 
fuppreffing  thefe  houfes  ;  tho'  probably  fome  perfons  both 
then  and  afterwards,  promoted  it  with  other  views. 
Archbifhop  Cranmer  particularly  is    faid   to  have  been 

much 
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much  for  it,  becaufe  he  could  not  carry  on  the  reforma- 
tion without  it.  And  as  the  increafe  of  learning  had 
rendred  the  corruptions  of  the  church  of  Rome  more  vi- 
fible ;  many  others  might  alfo  be  againft  thefe  houfes,  as 
nurferies  of  popifh  fuperftition  :  But  other  things  con- 
curred to  bring  on  their  ruin.  For,  i.  Many  of  the  re- 
ligious were  certainly  loofe  and  vicious  ;  tho'  probably 
not  fo  bad  as  the  vifitors  reprefented  ;  for  thofe  that  are 
to  be  run  down,  will  always  be  fet  in  the  worft  light  j 
and  the  preamble  to  the  firft  act  of  diffolution  did  fet 
forth,  that  in  the  larger  monafteries  religion  was  well  ob- 
ferved.  2.  The  catting  off  the  pope's  fupremacy  was 
urged  for  catting  off  the  monks,  who  notwithstanding 
their  fubfcriptions,  were  generally  thought  to  be  againft 
it  in  their  hearts,  and  ready  to  join  with  any  foreign 
power  that  fhould  invade  the  nation  ;  whilft  the  king 
was  excommunicated  by  the  pope.  3.  Their  revenues 
being  not  employed  according  to  the  intent  and  defign  of 
the  donors,  was  alfo  alledged  againft  them.  4.  The  dif- 
covery  of  many  cheats  in  images,  of  many  feigned  mi- 
racles, and  of  counterfeit  relicks,  brought  the  monks 
every  where  into  difgrace,  and  contributed  towards  their 
overthrow.  5.  Perhaps  the  obfervant  friers  being  fo 
much  againft  the  king's  divorce  from  queen  Catharine, 
might  exafperate  him  againft  all  monks  and  friers  in  ge- 
neral. But,  6.  Not  unlikely  the  great  caufe  might  be, 
the  king's  want  of  a  large  fupply,  and  the  people's  wil- 
lingnefs  to  fave  their  money  ;  altho'  it  was  certainly 
haftened  by  the  account  which  the  vifitors  gave  of  them, 
For  after  fome  debate  in  council  how  to  proceed  with 
thefe  houfes,  the  king  appointed  commiflioners  to  vifit 
them,  and  they  made  fuch  a  bad  report,  that  when  a  mo- 
tion was  fhortly  after  made  in  parliament,  that  in  order 
to  fupport  the  king's  ftate  and  fupply  his  wants,  all  the 
religious  houfes  might  be  conferred  upon  the  crown 
which  were  not  able  to  fpend  above  200  1  a  year,  it  met 
with  but  little  oppofition  in  either  houfe,  and  an  act  was 
patted  for  that  purpofe  as  followeth  : 
DiffoJution  fcy  3*  Forafmuch  as  manifeft  fin,  vicious  carnal  and  abomina- 

thc  27  H.  8.  hie  livings  is  daily  ufed  and  committed  co?nmonly  in  fuch  little 
and/mall  abbies,  priories,  and  other  religious  houfes  of  monks 
canons  and  nuns,  where  the  congregation  of  fuch  religious  per- 
Jons  is  under  the  number  of  12  perfons ;  whereby  the  gover- 
nors of  fuch  religious  houfes,  and  their  covent,  fpoil  confume 
and  utterly  Wafle  as  well  their  churches,  monafteries,  priories^ 
principal  houfes,  farms,  granges,  lands,  tenements,  and  here* 

ditamenlSj 
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ditaments,  as  the  ornaments  of  their  churches,  and  their  goods 
and  chattels,  to  the  high  difpleafure  of  almighty  god,  Jlander  of 
good  religion,  and  to  the  great  infamy  of  the  king's  highnefs  and 
the  realm,  if  redrefs  Jhould  not  be  had  thereof:  And  albeit 
that  many  continual  vifitations  have  been  heretofore  had  by  the 
fpace  of  200  years  and  more,  for  an  honefl  and  charitable  re" 
formation  offuch  unthrifty  carnal  and  abominable  living,  yet  ne- 
verthelefs  little  or  no  amendment  is  hitherto  had,  but  their  vicious 
living  fhamelefsly  increafeth,  and  by  a  curfed  cuflo?n  is  fo  rooted 
and  infecled,  that  a  great  multitude  of  the  religious  perfons  in 
fuch  Jmall  houfes  do  rather  chufe  to  rove  abroad  in  apoflacy, 
than  to  conform  themfelves  to  the  obfervation  of  good  religion  ; 
fo  that  without  fuch  fmall  houfes  be  utterly  fiippre (fed,  and  the 
religious  perfons  therein  committed  to  great  and  honourable  mo- 
najleries  of  religion  in  this  realm,  where  they  may  be  compelled 
to  live  religioufly,  for  reformation  of  their  lives,  the  fame  elfe 
be  no  redrefs  nor  reformation  in  that  behalf:  In  conf deration 
whereof,  the  king's  moji  royal  ?najefly,  being  fupreme  head  on 
earth  under  god  of  the  church  of  England,  daily  fludying  and 
devifmg  the  increafe  advancement  and  exaltation  of  true  doc- 
trine and  virtue  in  the  faid  church,  and  the  extirpating  and  de- 
ftruStion  of  vice  and  fin,  having  knowledge  that  the  premiffes 
be  true,  as  well  by  the  accounts  of  his  late  vifitations,  as  by 
fundry  credible  informations,  confidering  alfo  that  divers  and 
great  folemn  monafleries  of  this  realm,  zvherein  (thanks  to  god) 
religion  is  right  well  kept  and  obferved,  be  deflitute  of  fuch  full 
number  of  religious  perfons,  as  they  ought  and  may  keep,  hath 
thought  good  that  a  plain  declaration  Jhould  be  made  of  the 
premiffes,  as  well  to  the  lords  fpiritual  and  temporal,  as  to  other 
his  loving  fubjecls  the  commons  in  this  prefent  parliament  affem- 
bled :  Whereupon  the  faid  lords  and  commons,  by  a  great  deli- 
beration, finally  be  refolved,  that  it  is  and  fhall  be  much  more 
to  the  pleafure  of  almighty  god,  and  for  the  honour  of  this  his 
realm,  that  the  poffeffions  of  fuch  fmall  religious  houfes,  now  be- 
ing  fpent  fpoiled  and  wafted  for  increafe  and  maintenance  of 
fin,  Jhould  be  committed  to  better  ufes,  and  the  unthrifty  reli- 
gious perfons  fo  fpending  the  fame  be  compelled  to  reform  their 
lives  :  i  hereupon  it  is  enacled,  that  his  majefly  fhall  have  and 
enjoy  to  him  and  his  heirs  for  ever,  all  fuch  monafleries,  prio- 
ries, and  other  religious  houfes  of  monks  canons  and  nuns,  of 
what  kinds  of  habits  rules  or  order  fever  they  be,  which  have 
not  in  lands  tenements,  rents,  tithes,  portions  and  other  heredi- 
tament*, above  the  clear  yearly  value  of  200  1 ;  and  alfo  all 
fuch  as  within  one  year  next  before  have  been  furrendred  to 
the  king,  or  othenvfe  diffolved.     27  H.  8.  c.  28. 
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By  this  act  about  380  houfes  were  diflblvcd,  and  a  t!6-» 
venue  of  30  or  32,000  1  a  year  came  to  the  crown;  be- 
sides about  100,000  1  in  plate  and  jewels.  Some  fay, 
that  10,000  perfons  were  hereby  fent  to  feek  their  for- 
tunes in  the  wide  world,  without  any  other  allowance 
than  40  s  and  a  new  gown  to  fome  few  of  them.  Others 
iay,  that  fuch  of  the  religious  as  defired  to  continue 
their  profeflion,  were  (according  to  the  aforefaid  act)  al- 
lowed to  go  into  the  greater  monafteries  ;  and  fuch  as 
chofe  to  go  into  the  world,  being  priefts,  had  every  one  the 
abovementioned  allowance,  and  fome  of  them  (for  their 
readinefs  to  furrender)  got  final!  penfions  for   life. 

The  fuppreffion  of  thefe  houfes  occafioned  great  difcon- 
tents,  fomented  probably  by  the  fecular  as  well  as  regu- 
lar clergy,  which  at  length  broke  out  into  open  rebellion. 
But  the  rebellion  being  appeafed,  the  king  refolved  to 
fupprefs  the  reft  of  the  monafteries,  and  thereupon  ap- 
pointed a  new  vifitation,  requiring  the  vifitors  to  examine 
every  thing  that  related  either  to  the  converfation  of  the 
religious,  or  their  affection  to  the  king  and  the  fu- 
premacy,  or  to  their  cheats  impoftures  or  fuperftitions,  of; 
how  they  were  affected  during  the  late  commotions. 
This  caufed  the  greater  abbies  to  be  furrendred  apace. 
For  fome  of  the  religious  having  been  faulty  in  the  late 
rebellion,  were  liable  to  the  king's  difpleafure,  and  fur- 
rendred their  houfes  to  fave  their  lives.  Some  began  to 
like  the  reformation,  and  were  upon  that  account  eafily 
perfuaded  to  it.  Others,  feeing  their  diffolution  ap- 
proaching, had  fo  much  embezilled  their  revenues,  that: 
they  were  fcarce  able  to  keep  up  their  houfes.  A  great  many 
monks  were  executed  for  having  been  in  the  rebellion  ;  and 
no  doubt  but  many  were  prevailed  upon  by  the  vifitors, 
who  endeavoured  both  by  threats  and  promifes  to  get 
their  resignations.  And  in  the  end  by  the  act  of  the  31 
H.  8.  c.  13.  it  was  enacted  as  followeth. 
Dilutions  by  4-  All  ?mnajleries,  abbathies,  priories,  nunneries,  colleges* 
tfce  31  H.  S.  hofpitals,  houfes  of  friers,  and  other  religious  and  ecclefiajlaical 
houfes  and  places,  which  have  been  furrendred  or  given  up  fines 
the  fourth  day  of  February  in  the  twenty  feventh  year  of  his 
majejlys  reign,  and  which  hereafter  fball  be  furrendred  or  gi- 
ven up,  Jhall  be  vefted  in  the  king.  (With  a  claufe  reflect- 
ing privileges  and  exemptions,  which  was  not  in  the  for- 
mer act ;  to  wit,  that  fuch  of  them  as  were  difcharged 
from  payment  of  tithes,  mould  continue  fo  ;  and  fuch  as 
were  exempted  from  the  vifitation  of  the  ordinary,  fhould 
1  become 
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become  vifitable   by  the  ordinary  or  by  fuch  perfons  35 
the  king  fhould  appoint.)     31  H.  8.  c.  13. 

By  this  act  no  houfes  were  fuppreffed  -y  but  all  the  fur- 
renders,  which  either  were  made  or  fhould  be  made, 
were  confirmed.  The  mitred  or  parliamentary  abbies 
were  all  in  being,  and  moil:  of  the  abbats  prefent,  at  the 
palling  of  it ;  and  yet  none  of  them  either  oppofed  it,  of 
voted  againft  it ;  but  were  every  one  fhortly  brought  to 
furrender,  except  the  abbats  of  Colchefter,  Glaftonhury, 
and  Reading,  who  were  therefore  accufed  of  high  trea- 
son, attainted  and  executed ;  and  their  abbies  were  feifed 
as  forfeited  to  the  king  by  their  attainder. 

5.  The  next  year  a  bill  was  brought  in  and  pafTed,  for  Diflolution  by 
fupprefling  the  knights  of  St  John  of  Jerufalem  j  by  the  32-  H-  &• 
which  it  is  enacted  as  followeth  :  The  lords  fpiritua!  and 
temporal  and  commons  in  this  prefent  parliament  affembled, 
having  credible  knowledge,  that  divers  and  fundry  the  king's 
fubjeils,  called  the  knights  of  Rhodes,  ctherwife  called  blights 
o'f  St  John's,  otherwife  called  friers  of  the  fe'ligieh  of 
St  John  of  Jerufalem  in  England,  and  of  a  like  houfe  being 
in  Ireland,  abiding  in  parts  beyond  the  fea,  and  having  yearly 
great  funis  of  money  out  of  this  realm  and  out  of  Ireland,  and 
other  the  king's  dominions,  have  unnaturally  and  contrary  to 
their  allegiance  fujlained  and  maintained  the  ufurped  authority 
of  the  bijhop  of  Rome  ;  and  confulering  alfo,  that  the  ife  of 
Rhodes,  whereby  the  f aid  religion  took  their  name  and  founda- 
tion, is  furprized  by  the  Turk  ;  and  that  it  were  much  better 
that  the  pojfejfions  in  this  realm,  and  in  other  the  king's  domi- 
nions, appertaining  to  the  faid  religion,  Jhould  rather  be  e?n~ 
•ployed  and  fpent  within  the  fame,  for  the  defence  and  fafety 
thereof,  than  converted  to  and  amongfl  fuch  unnatural  fubjecls  j 
it  is  therefore  enabled,  that  the  corporation  of  the  faid  religion 
in  thefe  realms,  by  whatfoever  name  or  -names  they  be  founded 
incorporated  or  known,  jhall  be  utterly  diffolved  and  void  to  all 
intents  and  purpofes.     32  H.  8.  c.  24.     f.    1. 

And  the  king,  his  heirs  and  fucceffors,  fhall  have  and  enjoy 
all  that  hofpiial,  man/ion  houfe,  church,  and  all  other  Ijou/ss, 
edifices,  buildings,  and  gardens  to  the  fane  belonging,  being 
near  to  the  city  of  London,  in  the  eounty  of  Middleiex,  call- 
ed the  houfe  of  at  John  0^  Jerufalem  in  England  ;  and  al- 
fo  all  that  hofpital,  church,  and  houfe  of  Kilmainam  in  Ire- 
land i  and  all  caflles,  honours,  manors,  meafes,  lands,  tene- 
ments, rents,  reverfions,  fervices-,  woods,  meadows,  pajlures, 
.parks,  warrens,  liberties,  franchifes,  privileges,  parfonages, 
tithes,  pcnjhns,  portions  >  knights  fees,  advcwfons,  commandriesy 
'frei-epiories,  contributions,  refbonfums,  rents3  titles,  entries,  con- 

ditions9 
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ditions,  covenants,  and  all  other  poffejfions  and  hereditaments, 
which  appertained  to  the  J aid  religion,  or  to  the  priors,  mailer  $ 
or  governors,  knights,  or  other  miniflers,  pofj'effed  of  and  in 
the  fame,  by  the  pretence  or  in  the  right  of  the  fa  id  religion, 

And  all  privileges  of  fancluary,  heretofore  u fed  or  claimed  in 
manfion  houfes  and  other  places,  commonly  called  St  John's 
hold,  and  all  other  fancluaries  belonging  to  any  of  the  faid  hof- 
pitals, Jhall  be  utterly  void  and  of  none  ejfecl.     f.  12. 

By  the  fuppreflion  of  thefe  greater  houfes  by  the  two 
laft  recited  acts,  the  king  obtained  a  revenue  of  above 
100,000  1  a  year,  befides  a  large  fum  in  plate  and  jewels* 
But  the  religious  of  thefe  houfes  had  almoft  all  of  them 
fomething  given  for  their  prefent  fubfiftence,  and  pen- 
nons afligned  them  for  life  or  until  they  mould  be  pre-^ 
ferred  to  fome  dignity  or  cure  of  greater  value  than  their 
penfions. 
Diffbktlon  by  6.  The  laft  act  of  diflblution  that  was  in  this  king's 
«hc  37  H.  8.  reign,  was  the  act  of  37  H.  8.  c.  4.  for  diflblving  col- 
leges, free  chapels,  chantries,  and  the  reft,  as  followeth  s 
All  colleges,  free  chapels,  chantries,  hofpitals,  fraternities,  bro- 
therhoods, guilds,  and  Jlipendiary  priefls,  having  continuance 
in  perpetuity,  and  being  charged  or  chargeable  to  the  payment 
of  firfi  fruits  and  tenths,  which  have  been  already  Jurrendred, 
or  aliened  by  covin,  or  otherwife  diffolved,  Jhall  be  adjudged 
and  deemed  in  the  aclual  poffeffion  of  the  king,  his  heirs  andfuc-* 
cejfors  \  and  alfo  all  and  fingular  fuch  and  fo  many  as  the  king 
by  his  cpmmiffion  Jhall  appoint,  of  the  chantries,  free  chapels, 
hofpitals,  colleges,  and  other  the  faid  promotions,  now  in  beings 
together  with  all  their  poffeffions  and  revenues,  charged  or 
chargeable  to  the  payment  of  firfi  fruits  and  tenths  ;  and  all 
colleges  chargeable  or  not  chargeable  to  the  faid  payment  of  firfi 
fruits  and  tenths ;  which  have  lands  and  other  poffejfions  ap- 
pointed by  the  donors,  for  alms  to  poor  people  and  other  charit^ 
able  deeds  to  be  done. 

This  act  was  made  fo  general,  that  even  thofe  great 
nurferies  of  learning,  the  colleges  at  Oxford  and  Cam- 
bridge, with  thofe  of  Winchefter  and  Eaton,  were  in- 
cluded. And  upon  the  breaking  up  of  the  parliament, 
notice  was  fent  to  both  the  univerfities,  that  their  col- 
leges were  at  the  king's  difpofal.  This  put  them  upon 
petitioning  for  mercy,  swhich  was  foon  obtained,  and  let- 
ters of  thanks  were  fent  for  the  continuance  of  them. 

But  the  commiffioners  appointed  by  this  act  for  giving 
the  king  poffemon  of  the  aforefaid  houfes  and  places,  did 
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hot  enter   upon   many  of  them  before  his  death^  which 
happened  in  the  January  following. 

7.  And  therefore  in  the  beginning  of  the  reign  of  kingDifro'Up°n  ^ 
Edward  the  fixth,  another  act  palled,  viz.  the   1  Ed.  6. 

c.  14.  as  followeth*;  All  manner  of  colleges,  free  chapels, 
and  chantries,  which  were  not  in  the  aclual  poffeffion  of  the 
late  king  nor  of  the  king  that  now  is  ;  and  all  -manors,  lands , 
tenements,  rents,  tithes,  pen/ions,  portions,  and  other  heredita- 
ments and  things,  given  for  the  finding  of  any  priejl,  anniver- 

fary,  obit.!,  lamp,  light,  or  other  like  thing  in  any  church  or 
chapel\ — Jhall  be  vejled  in  the  king,  his  heirs  and  fuccejfbrs. 

Provided,  that  where  any  fraternity,  or  priefl  or  incumbent 
of  any  chantry,  by  the  firjl  injlitution  thereof  ought  to  have  kept 
a  grammar  fchool  or  a  preacher ;  the  king's  commiffioners  Jhall 
appoint  lands  and  other  hereditaments  of  fuch  fraternity  or 
chantry,  to  continue  in  fuccejjion  to  a  fchoohnajler  or  preacher 

for  ever :  'They  Jhall  alfo  have  power  to  make  and  ordain  a 
vicar,  to  have  perpetuity,  in  every  parity  church  being  a  col- 
lege free  chapel  or  chantry,  or  annexed  thereto,  that  Jhall  come 
to  the  king*s  hands  by  virtue  of  ibis  acl,  and  to  endow  every 

fuch  vicar  fufficiently,  having  refpecl  to  his  cure  and  charge  \ 
and  alfo  to  affign  in  perpetuity,  in  every  great  town  and  parity), 
where  they  Jhall  think  neceffary  to  have  more  priefis  than  one  for 
the  miniflring  the  facraments  in  fuch  town  or  parity,  lands  and 
tenements  belonging  to  any  chantry  chapel  or  Jlipendiary  priejl, 
being  within  the  fame  town  or  parity?. 

Alfo.  where  any  profit  or  benefit  bath  been  payable  to  any 
poor  perfims,  rmt  of  any  college,  free  chapel,  or  chantry,  and 
other  the  premiffes  by  this  ail  given  to  the  king  ;  the  commiffion- 
ers  fhall  affign  lands  and  other  hereditaments,  parcel  of  the 
pre?nijfes,  for  the  maintenance  and  continuance  of  the  fame  for 
ever. 

And  they  fhall  alfo  have  power  to  appoint  lands  and  other 
hereditaments,  parcel  of  the  premiffes,  towards  the  maintenance 
of  piers,  jutties,  walls,  or  banks,  againji  the  rage  of  the  fea^ 
havens  and  creeks. 

Provided  alfo,  that  nothing  herein  Jhall  extend  to  any  col- 
lege, hojlel,  or  hall  within  either  of  the  univerfities  of  Cam- 
bridge and  Oxford,,   nor   to  any  chantry  founded  ivithin  the 

fame  [jet  fo,  that  the  king  at  any  time  during  his  life  may  al- 
ter the  names  of  any  the  faid  chantries,  and  the  foundations 
thereof,  within  the  faid  univerfities)  ;  nor  to  the  free  chapel 
of  St  George  in  the  cajlle  of  Windfor ;  nor  to  the  colkge 
called  St  Mary's  college  of  Winchefter,  nigh  Winchefter, 
of  the  foundation  of  bityop  Wiclcham  \  nor  to  the  college  of 
Eaton  ;    nor  io  the  parifh  church  commonly  called  the  chapel  rf 
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the  fa  in  Newton,  within  the  ijle  of  Ely,  in  the  county  of 
Cambridge  ;  nor  to  any  chapel  made  for  the  eafe  of  the  people 
dwelling  dijlant  from  the  parijh  churchy  or  fuch  like  chapel 
whereunto  no  more  lands  or  tenements  than  the  churchyard  or  a 
little  houfe  or  clofe  doth  pertain  ;  nor  to  any  cathedral  church  or 
college  where  a  hi/hop's  fee  is,  nor  to  the  manors  lands  tene- 
vients  or  other  hereditaments  thereof  (other  than  to  chantries^ 
obits,  lights ,  and  lamps  within  the  fame). 

Provided  alfo,  that  the  king  may  give  authority  to  his  com- 
mijfumers,  to  alter  the  nature  and  condition  of  all  manner  of 
obits,  as  well  within  the  J aid  univerfties,  as  in  any  other  place 
net  being  fupprejfed ;  and  the  fame  obits  fo  altered,  to  difpofe 
to  a  better  ufe,  as  to  the  relief  of  fame  poor  men  being  fludents  or 
otherwife. 

Provided  alfo,  that  this  aft  Jhall  not  give  any  copyhold 
lands  to  the  king. 

By  this  act  were  fuppreffed  90  colleges,  no  hofpitals, 
and  2374  chantries  and  free  chapels. 

X.  Obfervation. 

Number  of  I  •  The  number  of  houfes  and  places  fupprefTed  from 

houfesfuppreff-c,  firft  to  laft,  fo  far  as  any  calculations  appear  to  have  been 
made,  feemeth  to  be  as  follows  : 


Of  lefTer  monafteries  whereof  we  have  the  va- 
luation          -  •  ■■- 


374 


Of  greater  monafteries  . ,  .  ..  ■■  186 

Belonging  to  the  hofpitallers  -~  48 

Colleges              r-  go 

Hofpitals              HO 

Chantries  and  free  chapels  —  2374 

Total         3182 

Befides  the  friers  houfes,  and  thofe  fupprefTed  by 
Wolfey,  and  many  fmall  houfes  of  which  we  have 
no  particular  account. 

Vaiae.  2.  Sir  William  Temple,  in  his  introduction  to  engliih 

hiftory,  p.  175.  fays,  that  William  the  conqueror  found 
above  a  third  part,  of  the  lands  of  the  kingdom  in  the 
pofTelTion  of  the  clefgy  :  And  Sir  Robert  Atkins  in  his 
GJocefterftiire,  ^.11.  fays,  that  28,000  knights  fees 
belonged  then  to  the  clergy,  out  of  60,000  in  the  whole : 

But 
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But  both  of  them  feem  to  fpeak  of  the  revenues  of  the 
clergy  in  general,  viz.  feculars  as  well  as  regulars ;  and 
do  not  fay,  what  proportion  the  one  bore  to  the  other, 
nor  mention  how  much  was  fhortly  after  taken  from 
them  by  the  conqueror. 

Archbifhop  Wake,  in  his  ftate  of  the  church,  p.  312, 
319,  takes  notice,  that  in  the  year  1380,  which  was  the 
4th  year  of  king  Richard  the  fecond,  the  commons  made 
an.  offer  in  parliament,  that  if  the  clergy  would  bear  a 
third  part  of  the  charge,  they  would  grant  to  the  king 
100,000  1  in  the  way  of  a  poll  tax ;  fo  that  the  laity 
fhould  pay  100,000  marks,  and  the  clergy  who  occupied 
a  third  part  of  the  kingdom  50,000.  To  this  the  clergy 
replied,  that  their  grant  was  not  ever  made  in  parliament, 
nor  ought  to  be ;  that  the  laity  neither  ought,  nor  could 
conftrain  the  clergy,  nor  the  clergy  them ;  that  therefore 
the  commons  fhould  be  charged  to  do  their  part,  and  they 
might  be  fure  the  clergy  Would  not  be  wanting  in  theirs. 
But  he  obferves  withal,  that  the  clergy  ufually  granted 
in  this  proportion. 

In  the  27th  year  of  king  Hen.  8.  the  revenues  of  the 
clergy  were  laid  at  a  fourth  part  only  of  the  revenues  of 
the  kingdom,  And  Mr  Collier,  in  his  ecclefiaftical  hiflo- 
ry,  V.  2.  p.  108.  fays,  the  revenues  of  the  monks  did 
never  exceed  the  proportion  of  a  fifth  part ;  and  confi- 
dering  the  leafes  they  granted  to  laymen  upon  fmall  rents 
and  eafy  fines,  he  thinks  their  revenues  did  not  exceed  a 
tenth  part  of  the  kingdom. 

Particularly,  thefum  total  of  the  clear  yearly  revenue  of 
the  feveral  houfes  at  the  time  of  their  diflblution,  of 
which  we  have  any  account,  feemeth  to  have  been  as 
follows  : 

1         s      d 

Of  the  greater  monafteries       —     1049 19     13       3! 
Of  all  thofe  of  the  lefler  monafte- 

ries    of    which  we   have   the 

valuation  ^    ■■   ■       —       29702       X      10 ~ 

Knights  hofpitallers  head  houfe 

in  London         — —        "■  2385     12       8 

We  have  the  valuation  of  only  28 

of  their  houfes  in  the  Country  3026       9       5 

Friers  houfes  of  which  we  have 

the  valuation       -* •■  ■■  75  r       9       o| 


Total       140,785       6       3 1 
H  h   2  And 
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And  if  we  confider,  that  there  were  many  of  the  lef- 
fer  monafterics  and  houfes  of  the  hofpitallers  and  friers, 
of  which  no  computation  hath  been  found  ;  and  that  not 
one  of  the  colleges,  hofpitals,  and  great  number  of  chan- 
tries and  free  chapels  are  reckoned  in  this  eftimate  ;  and 
confider  withal,  the  vaft  quantity  of  plate  and  other 
goods  which  came  into  the  hands  of  the  king  by  the 
difTolution  ;  and  the  value  of  money  at  that  time,  which 
was  at  leaft  fix  times  as  much  as  it  is  at  prefent ;  and 
alfo  that  the  eftimate  of  the  lands  was  generally  fuppofed 
to  be  much  under  the  real  worth  ;  we  muft  needs  con- 
clude their  whole  revenues  to  have  been  immenfe. 

3.  It  doth  not  appear  that  any  computation  hath  been 
made,  of  the  number  of  perfons  contained  in  the  religi- 
ous houfes.     Thofe  of  the  leiler  monafterics,  diffolved  by 
the  ftatute  of  27  H.  8.  were  reckoned  at  about- 
If  we  fuppofe  the  colleges  and  hofpitals  to 
have  contained  a  proportionable  number, 
thefe  will  make  about 
If  we  reckon  the  number  in  the  greater  mo- 
nafteries   according  to   the   proportion  of 
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their  revenues,  they  will  be  about  35,0003 
but  as  probably  they  had  larger  allowances 
in  proportion  to  their  number,  than  thofe 
of  the  leffer  monafteries,  if  we  abate  5000 
upon  that  account,  they  will  then  be  — 
One  for  each  chantry  and  free  chapel         — 

Total 
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2374 
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But  as  there  were  probably  more  than  one  perfon  to 
officiate  in  feveral  of  the  free  chapels,  and  there  were 
other  houfes  which  are  not  included  within  this  calcula- 
tion ;  perhaps  they  may  be  computed  in  one  general  efti- 
mate ,at  about  50,000. 

4.  As  there  were  penfions  paid  to  almoft  all  thofe  of 
the  greater  monafteries,  the  king  did  not  immediately 
come  into  the  full  enjoyment  of  their  whole  revenues. 
HoWever  out  of  what  did  come  to  him,  he  founded  fix  new 
bifhopricks,  namely,  thofe  of  Weftminfter  (which  was 
changed  by  queen  Elizabeth  into  a  deanry  with  12  pre- 
bends, and  a  fchool)  Peterborough,  Chefter,  Gloucefter, 
Briftol,  and  Oxford.  And  in  eight  other  fees,  he  found- 
ed deanries  and  chapters,  by  turning  the  priors  and 
monks  into  deans  and  prebendaries,  to  wit,  Canterbury, 
Winchefter,  Durham,  Worcefter,  Rochefter,  Norwich^ 

Ely, 
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Ely,  and  Carliile.  He  founded  alfo  the  colleges  of  Chrift 
Church  in  Oxford,  and  Trinity  in  Cambridge,  and  fi- 
nifhed  King's  college  chapel  there.  He  likewife  founded 
profeflbrfhips  of  divinity,  lav/,  phyficlc,  and  of  the  he- 
brew  and  greek  tongues,  in  both  the  faid  univerfities.  He 
gave  the  houfe  of  Grey  friers,  and  St  Bartholomew's  hof- 
pital,  to  the  city  of  London  -}  and  a  perpetual  penfion  to 
the  poor  knights  at  Windfor ;  and  laid  out  great  fums  in 
building  and  fortifying  many  ports  in  the  channel,  and 
intended  to  have  done  more,  but  whether  out  of  policy, 
to  give  content  to  the  nobility  and  gentry  by  felling  thefe 
lands  at  low  rates,  or  out  of  eafinefs  to  his  courtiers,  or 
an  unmeafured  lavifhnefs  in  his  expences,  he  foon  dif- 
abled  himfelf  from  it,  and  nothing  further  was  done  by 
him. 

5.  Upon  the  whole,  it  is  obfervable,  that  the  diflblu-  Coaclufion, 
tion  of  thefe  houfes  was  an  adr.  not  of  the  church,  bat  of 
the  ftate  ;  prior  to  the  reformation,  by  a  king  and  par- 
liament of  the  roman  catholick  communion,  in  almoft  all 
points  except  the  king's  fupremacy  :  And  the  pope  by  his 
bulls  and  licences  had  fhewed  the  way  before. 

One  thing  greatly  to  be  lamented  is,  that  in  the  hurry 
of  the  difTolution,  better  provifion  was  not  made  for  the 
performance  of  divine  offices,  in  fuch  churches  as  had 
been  appropriated  to  the  monafteries,  which  both  the 
minifters  and  parifhioners  of  thofe  places  fuffer  for  to  this 
day,  and  is  juftly  accounted  a  fcandal  to  our  reformation. 

Another  thing  to  be  lamented  is,  the  lofs  of  a  great 
number  of  excellent  books,  to  the  unfpeakable  detriment 
of  the  learned  world.  For  there  was  fcarce  any  religious 
houfe  but  had  a  library,  and  feveral  of  them  very  good 
ones.  From  their  chronicles,  regifters,  and  other  books 
relating  to  their  own  houfes  and  eftates,  the  hiftory  and 
antiquities  of  the  nation  in  general,  and  of  almoft  every 
particular  part  of  it,  might  have  been  more  fully  difco- 
vered.  The  many  good  accounts  of  families ;  of  the 
foundation,  eftabliftiment,  and  appropriation  of  feveral 
parifh  churches,  and  the  endowment  of  their  vicarages  ; 
of  the  ancient  bounds  of  forefts,  counties,  hundreds,  and 
pariflies ;  of  the  privileges,  tenures,  and  rents,  of  many 
manors  and  eftates,  and  the  like,  which  we  meet  with  in 
fuch  of  their  books  as  have  been  preferved,  is  a  fufficient 
proof  that  the  advantage  would  have  been  ftill  greater,  if 
we  had  been  fo  fortunate  as  to  preferve  more  of  them. 

It  is  not  prefumed  here  to  determine,  whether  they 
were  more  hurtful  or  beneficial  to  the  kingdom.  The 
choiceft  records  and  treafures  of  learning  were  preferved 
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in  thefe  houfes.  They  were  fchools  of  learning  and  edu- 
cation ;  for  every  convent  had  one  perfon  or  more  appoint- 
ed for  this  purpofe  ;  and  all  the  neighbours  that  dcfired  it, 
might  have  their  children  taught  grammar  and  church  mu- 
fick  there,  without  any  expencc  to  them.  In  the  nunneries 
alfo,  young  women  were  taught  to  work  and  to  read  : 
And  not  only  the  lower  rank  of  people,  but  moft  of  the 
noblemens  and  gentlemens  daughters  were  taught  in  thofe 
places. — All  the  monafteries  were  in  effect  great  hofpi- 
tals  y  and  were  moft  of  them  obliged  to  relieve  many  poor 
people  every  day.  They  were  likewife  houfes  of  enter- 
tainment for  almoft  all  travellers. — And  the  nobility  and 
gentry  provided  not  only  for  their  old  fervants  in  thefe 
houfes  by  corodies,  but  for  their  younger  children  and 
impoverished  friends,  by  making  them  firft  monks  and 
nuns,  and  in  time  priors  and  prioreffes,  abbats  and  ab- 
beffes. 

On  the  other  hand,  they  were  very  injurious  to  the  fe- 
cular  and  parochial  clergy  j  by  taking  to  themfelves  many 
prebends  and  benefices,  by  getting  many  churches  appro- 
priated to  them,  and  penfions  out  of  many  others ;  and 
by  the  exemptions  they  got  from  the  epifcopal  jurifdiction, 
and  from  the  payment  of  tithes.  And  they  were  no  lefs 
injurious  to  the  nation  in  general,  by  depriving  the  pub- 
lick  of  fo  many  hands,  whkrh  might  have  been  very  fer- 
viceable  to  it  in  trade  and  tother  employments  ;  by  greatly 
diminifhing  the  number  of  people,  in  confequence  of  the 
inftitution  of  celibacy ;  and  by  their  houfes  or  churches 
being  fan£tuaries  for  almoft  all  manner  of  offenders.  And 
if  the  fuperftition  had  continued,  and  the  zeal  of  efta- 
blifhing  religious  inftitutions  had  exerted  it  felf  with  equal 
vigour  to  the  prefent  age ;  we  fhould  by  this  time  have 
been  a  nation  of  monks  and  friers,  or  probably  have  be- 
come a  prey  to  fome  foreign  invader. 

Moravians.     See  2Dilftntei& 


Mortmain         I#   "\  >I"C>  RT  M  A  I  N  is,  where  lands  and  tenements 
what.  J.VJ.  are  given  to  any  corporation,  fole  or  aggregate, 

ecclefiaftical  or  temporal ;  and  is  called  mortmain,  as  co- 
ming into  a  dead  hand  j  becaufe  the  lords  of  the  fee  could 

receive 


receive  nothing  of  the  alienee  any  more  than  from  a  dead 
hand,  but  loft  their  efcheats  and  fervices  before  due  to. 
them,     i  Inji.  2. 

2.  Before  the  ftatutes  of  mortmain,  bodies  once  incor-  Reftraints  of 
porated  might  have  been  endowed,  perpetuis  futuris  tern-  morMnain- 
poribus,  -without  licence  from  the  king  or   any  other. 
GibJ",  641. 

But  by  ch.  36.  of  the  gieat  charter,  9  H.  3.  common- 
ly called  the  ftatute  of  mortmain  ;  it  Jhall  not  he  lawful  to 
any  to  give  his  lands  to  any  religious  houfe,  and  to  take  the  fame 
land  again  to  hold  of  the  fame  houfe.  Nor  Jhall  it  be  lawful 
to  any  houfe  of  religion  to  take  the  lands  of  any,  and  to  leafe 
the  fame  to  him  of  whom  he  received  it.  And  if  any  from 
henceforth  give  his  lands  to  any  religious  houfe,  and  thereupon 
be  convicl,  the  gift  Jhall  be  utterly  void,  and  the  land  Jhall  ac~ 
crue  to  the  lord  of  the  fee. 

There  were  two  caufes  of  making  this  ftatute ;  one, 
that  the  fervices  that  were  due  out  of  fuch  fees,  and 
which  in  the  beginning  were  created  for  the  defence  of 
the  realm,  were  unduly  withdrawn  ;  the  other  caufe  was, 
that  the  chief  lords  did  lofe  their  efcheats,  wardfhips,, 
reliefs,  and  the  like.     2  InJl.  75. 

But  the  ecclefiaftical  perfons  (who  in  this  were  to  be 
commended,  that  they  had  ever  the  beft  learned  men  in 
the  law  that  they  could  get,  of  their  counfel)  found  many 
ways  to  creep  out  of  this  ftatute  j  to  wit,  religious  men, 
as  abbots,  priors,  and  other  ecclefiaftical  perfons  regular, 
to  purchafe  lands  holden  of  themfelves,  or  take  leafes  for 
long  terms  of  years,  and  many  other  devices  they  had  to 
efcape  out  of  this  ftatute ;  and  biftiops,  parfons,  and  other 
ecclefiaftical  perfons  fecular,  took  themfelves  to  be  out  of 
this  ftatute.     2  InJl.  75. 

The  ftatute  of  the  7  JEd.  1.  Jl.  2.  commonly  called  the 
ftatute  De  religiofs,  intended  to  provide  againft  thele  de- 
vices, which  is  as  followeth  :  Where  of  late  it  was  provided, 
that  religious  men  Jhould  not  enter  into  the  fees  of  any  without, 
licence  and  will  of  the  chief  lord ;  and  notwithfanding,  fuch 
religious  men  have  entred  as  well  into  their  own  fees,  as  into 
the  fees  of  other  men,  appropriating  and  buying  them,  and 
fometimes  receiving  them  of  the  gift  of  others,  whereby  the  fer- 
vices that  are  due  of  fuch  fees,  and  which  at  the  beginning 
were  provided  for  the  defence  of  the  realm,  are  wrongfully 
withdrawn,  and  the  chief  lords  do  lofe  their  efcheats  of  the 
fame  ;  it  is  ordained,  that  no  perfon,  religious  or  other,  what- 
foever  he  be,  that  will  buy  or  Jell  any  lands  or  tenements,  or 
under  the  colour  of  gift  or  leafe,  or  that  will  receive  by  reafon 
of  any  other  title  wbatfoever  it  be  lands  or  tenements,  or  by  any 
H  h  4  other 


472  $)ojtmafm 

ether  craft  or  engine  will  prefume  to  appropriate  to  himjdj\ 
under  pain  of  forfeiture  of  the  fame,  whereby  fuch  lands  or 
tenements  may  any  wife  come  into  mortmain  :  and  if  any  perfon, 
religious  or  other ,  do  prefume  either  by  craft  or  engine  to  offend 
againjl  this  Jlatute,  it  (hall  be  lawful  for  the  lord  of  the  fee  to 
enter,  and  upon  his  neglect  the  king  Jhall  enter. 

That  will  buy  or  fell  any  lands  or  tenements,  &c.~\  The 
tranflation  here,  as  in  many  other  places  in  the  printed 
books,  feemeth  to  be  imperfect.  The  fenfe  is  this  :  It  is 
ordained,  that  no  perfon,  religious  or  other,  whatfoever  he  bey 
jhall  prefume  to  buy  or  fell,  or  under  colour  of  gift  or  leafe  or 
any  other  title  whatfoever  to  take  of  any  perfon,  or  by  any  other 
means  by  craft  or  engine  to  appropriate  unto  himfelf,  any  lands 
or  tenements,  whereby  fuch  lands  and  tenements  may  in  any 
tv/fe  come  into  mortmain  ;  on  pain  of  forfeiture  of  the  fame. 

The  words  are,  in  the  original,  il  Statuimus quod 

*'  nullus  religiofus  aut  alius  quicumque  terras  aut  tene- 
Ci  menta  aliqua  emere  vel  vendere  aut  fub  colore  dona- 
*c  tionis  aut  termini  vel  alterius  tituli  cujufcumque  ah 
"  aliquo  recipere  aut  alio  quovis  modo  arte  vel  ingenio 
*'  fibi  appropriare  prefumat  fub  forisfa&ura  eorumdem 
"  per  quod  ^ad  man  urn  mortuam  terre  et  tenementa  hu- 
"  jufmodi  deveniant  quoquo  modo." 

Either  by  craft  or  engine]  A  man  would  have  thought 
that  this  mould  have  prevented  all  new  devices ;  but  they 
found  alfo  an  evafion  out  of  this  feature :  for  this  ftatute 
extendeth  but  to  gifts  alienations  and  other  conveyances 
made  between  them  and  others,  by  craft  or  engine  :  and 
therefore  they  gave  over  them,  and  they  pretending  a 
title  to  the  land  that  they  meant  to  get,  brought  a  precipe 
quod  reddat  againft  the  tenant  of  the  land,  and  he  by  con- 
fent  and  collufion  mould  make  default,  and  thereupon 
they  fhould  recover  the  land,  and  enter  by  judgment  of 
law  ;  and  fo  the  ftatute  was  defrauded.     2  In/l.  75. 

When  this  new  invention  was  alfo  provided  for,  and 
taken  away  by  the  ftatute  of  the  13  Ed.  1.  c.  32.  yet 
they  found  out  an  evafion  out  of  all  thefe  ftatutes ;  for  now 
they  would  neither  get  any  land  by  purchafe,  gift,  leafe, 
or  recovery,  but  they  cauied  the  lands  to  be  conveyed  by 
feoffment  or  in  other  manner  to  divers  perfons  and  their 
heirs,  to  the  ufe  of  them  and  their  fucceffors,  by  reafon 
whereof  they  took  the  profits.  But  this  was  enacted  by 
the  ftatute  of  the  15  R.  2.  c.  5.  to  be  mortmain,  within 
the  forfeiture  of  the  fata  ftatute  of  the  7  Ed.  1.  2  Inft. 
75- 

But 
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But  after  a)!,  the  faid  ftatute  of  the  15  R.  2.  did  ex- 
tend only  to  bodies  corporate;  therefore  by  the  23  H.  8. 
£.  10.  it  is  enacted  as  follovveth  :  Where  by  reafon  of  feoff- 
ments and  other  affurances  made  of  trufl,  of  lands  and  other 
hereditaments  to  the  ufe  of  parljh  churches,  chapels,  guilds, 
fraternities,  commonalties,  companies  or  brotherhoods,  erected 
and  made  of  devotion  or  by  common  affent  of  the  people  without 
any  corporation,  or  for  obits  or  other  like  ufes,  there  groiveth 
and  iffueth  to  the  king  and  other  lords  and  fubjefts  of  the  realm 
the  like  lojfes  and  other  Inconveniences,  and  Is  as  much  preju- 
dicial to  them,  as  is  In  cafe  tvhere  lands  are  aliened  into  mort- 
main ;  It  Is  enacled,  that  all  and  every  fuch  ufes  /hall  be  void; 
and  all  collateral  affurances  In  defrauding  of  this  flatute  jhall 
he  alfo  void ;  and  this  flatute  Jliall  be  Interpreted  mojl  benefi- 
cially to  the  dejhuillon  of  Jv.ch  ufes. 

M.  34&f  35'ii/.  Marti?- 'dale  and  Martin.  In  ejectment 
by  the  leffee  of  Sir  Edward  Clcre  againft  the  leffee  of  Pea- 
cock, for  certain  lands  in  Thetford,  upon  a  fpecial  ver- 
dict the  cafe  was,  An  ano:ftor  of  Sir  Edward  Clere  de- 
vifed  certain  lands  to  divers  and  their  heirs  (under  whom 
Peacock  claimed)  to  the  ufe  of  them  and  their  heirs,  upon 
this  trufr.  and  confluence,  that  they  out  of  the  profits  of 
it  fhould  erect  a  free  fchool,  and  pay  fo  much  to  the  maf- 
ter  yearly,  and  fo  much  to  the  ufher,  and  fhould  give 
10 1  a  year  to  five  poor  men  ;  and  the  queftion  was,  whe- 
ther thefe  ufes  were  void  by  the  flatute  of  the  23  i?.  8.  c. 
10.  And  after  argument,  all  the  juftices  held,  that  this 
difpofition  was  not  retrained  by  the  ftatute ;  for  that  was 
only  to  reftrain  fuperftitious  ufes,  and  never  intended  to 
reftrain  ufes  that  were  in  favour  of  learning  and  relief  of 
the  poor.     Cro.  EL  288. 

And  lord  Coke  fays,  that  any  man,  notwithstanding  this 
itatute,  may  give  lands  or  other  hereditaments  to  any  per- 
fon  or  perfons  and  their  heirs,  for  the  finding  of  a  preach- 
er, maintenance  of  a  fchool,  relief  and  comfort  of  maimed 
foldiers,  fuftenance  of  poor  people,  reparations  of  churches, 
highways,  bridges,  caufways,  difcharging  of  the  poor  in- 
habitants of  a  town  of  common  charges,  for  the  making 
of  a  flock  for  poor  labourers  in  hufbandry,  and  poor  appren- 
tices, and  for  the  marriage  of  poor  virgins,  or  for  any- 
other  charitable  ufes ;  and  it  is  good  policy  upon  every 
fuch  feoffment  or  eftate,  to  referve  to  the  feoffor  and  his 
heirs  a  fmall  rent,  or  to  exprefs  fome  fuch  confideration  of 
fome  fmall  fum ;  fo  that  the  feoffees  may  be  feifed  to  their 
own  ufe,  and  not  to  the  ufe  of  the  feoffor,  by  which  it  is 
out  of  doubt  that  this  ftatute  cannot  make  void  the  ufe. 
I  Co.  26.     Gibf.  645. 

3.  Tho' 
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Relaxation  of  ^.  Tho'  the  prohibition  by  the  ftatute  of  mortmain  in 

thofe  reftramts.  ^  ma^na  c]3arta  was  abfolute ;  yet  with  proper  licence 
alienations  might  dill  be  made,  as  appears  from  the  pre- 
amble of  the  ftatute  De  religiofis  before  mentioned.     2  Injl. 

74- 

And  by  the  18  Ed.  3.  ft.  3.  c.  3.  If  prelates,  clerks  be- 
neficed^ or  religious  people,  which  have  pur  chafed  lands,  and 
the  fame  have  put  in  mortmain,  be  impeached  upon  the  fame 
before  our  jujlices,  and  they  Jhew  our  charter  of  licence,  and 
procefs  thereupon  made  by  an  inquejl  of  ad  quod  damnum,  or 
of  our  grace,  or  by  fine  ;  they  jhall  be  freely  let  in  peace  with- 
out being  farther  impeached  for  the  fame  pur  chafe. 

And  by  the  17  C.  2.  c.  3.  Every  owner  of  any  impropri- 
ation, tithes,  or  portion  of  tithes  in  any  parijh  or  chapelry, 
may  give  and  annex  the  fame  cr  any  part  thereof,  untr  the 
parfonage  or  vicarage  of  the  faid  parijh  church  or  chapel  woere 
the  fame  do  lie  or  arije,  or  fettle  the  fame  in  trujl  for  the  be- 
nefit of  the  faid  parfonage  or  vicarage,  or  of  the  curate  and 
curates  there  fuccejjively  where  the  parfonage  ts  impropriate  and 
no  vicar  endowed;  without  any  licence  of  mortmain,     f.  7. 

Arid  if  the  fettled  maintenance  of  any  parfonage,  vicarages, 
churches  and  chapels  united,  or  of  any  other  parfonage  or  vi- 
carage with  cure,  Jhall  not  amount  to  the  full  fum  of  100/  a 
year  clear  and  above  all  charges  and  reprizes ;  it  Jhall  be  law- 
ful for  the  parfon,  vicar,  and  incumbent  of  the  fame,  and  his 
fucceffors,  to  take  and  pur  chafe  to  him  and  his  fuccejfors,  lands 
tenements  rents  tithes  or  other  hereditaments,  without  any  li- 
cence of  mortmain,     f.  8. 

This  licence  was  frequently  given  by  the  kings,  not- 
withstanding the  ftatutes  to  the  contrary;  partly  by  reafon 
that  the  ftatutes  gave  to  the  king  a  right  of  entry  in  cafe 
of  alienation  in  mortmain,  if  the  lords  did  not  enter  with- 
in fuch  a  time ;  and  this  feemeth  reafonable,  becaufe 
thereby  the  king  only  gives  up  that  right  of  entry  which 
thofe  ftatutes  do  give  him  for  the  forfeiture,  which  every 
mefne  lord  might  alfo  do  as  well,  fo  far  as  he  had  a  right 
by  thofe  ftatutes  :  and  partly,  becaufe  the  kings  claimed  a 
power  inherent  in  the  crown  to  difpenfe  with  ftatutes  or 
acT:s  of  parliament.     2  Haw.  391. 

But  this  difpenfing  power  was  carried  fo  very  high  in 
the  reign  of  king  James  the  fecond,  and  found  to  be  of 
fuch  dangerous  confequence  as  to  make  the  execution  of 
the  moft  neceflary  laws  in  effeel:  precarious,  and  merely 
dependent  on  the  pleafure  of  the  prince ;  and  it  feeming 
highly  incongruous,  that  the  king  fhould  have  a  kind  of 
abfolute  unlimited  power  in  difpenfing  with  laws,  where- 
in the  church  and  ftate  have  the  higheft  intereft,  when  at 
3  the 
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the  fame  time  he  hath  now  power  at  all  to  difpenfe  with 
any  law  which  veils  the  leaft  right  or  intereft  in  a  private 
fubjecl: ;  it  was  found  by  experience  neceffary  to  declare 
and  enact,  by  the  i  W.  felT.  2.  c.  2.  that  no  difpenfation 
by  non  obftante  to  any  Jiatute  Jhall  be  allowed ;  but  that  the 
fame  Jhall  be  held  void  and  of  none  ejfecl,  except  a  difpenfation 
be  allowed  in  fuch  Jiatute.     2  Haw.  391. 

But  with  refpect  to  alienations  in  mortmain,  power  was 
afterwards  given  to  the  king  to  grant  licences  as  follow- 
eth,  by  the  ftatute  of  the  7  &  8  W.  c.  37.  'viz.  Whereas 
it  would  be  a  great  hindrance  to  learning  and  other  good  and 
charitable  works,  if  perfons  well  inclined  may  not  be  permitted  to 
found  colleges  or  fchools  for  encouragement  of  learning,  or  to 
augment  the  revenues  of  colleges  or  fchools  already  founded,  by 
granting  lands  tenements  rents  or  other  hereditaments  to  fuch 
colleges  or  fchools,  or  to  grant  lands  or  other  hereditaments  to 
other  bodies  politick  or  incorporated,  now  in  being,  or  hereafter 
to  be  incorporated,  for  other  good  and  publick  ufes ;  it  is  enacled, 
that  it  Jhall  be  lawful  for  the  king,  his  heirs  and  fucceJfors9 
when  and  fo  often  as  they  Jhall  think  fit,  to  grant  to  any  perfon 
or  perfons,  bodies  politick  or  corporate,  their  heirs  and  fuccef- 
fors,  licence  to  aliene  in  mortmain,  and  alfo  to  purchafe  take 
and  hold  in  mortmain,  in  perpetuity  or  oiherwife,  any  lands 
tenements  rents  or  hereditaments  whatfoever,  of  whomfoever  the 
fame  Jhall  be  holden  ;  and  the  fame  Jhall  not  be  fubjecl  to  any 
forfeiture,  by  reafon  of  fuch  alienation  or  acquifition. 

And  by  the  2  &  3  An.  c.  11.  It  Jhall  be  lawful  for  any 
perfon  by  deed  inr oiled,  to  give  to  the  corporation  for  augment-' 
ing  the  maintenance  of  the  poorer  clergy,  any  lands  or  goods  for 
that  ufe  and  purpofe,  without  any  licence  or  writ  ofa&  quod  dam- 
num ;  the  Jiatute  of  mortmain,  or  any  other  Jiatute  or  law 
notwithjlanding. 

4.  By  the  9  G.  2.  c.  36.  Whereas  gifts  or  alienations  o/*Furt|jer  re. 
lands  tenements  or  hereditaments  in  mortmain  are  prohibited  or  ftraints  by  the  9 
rejlrained  by  magna  charta  and  divers  other  whplfome  laws,  as  Gt  a#  e*  36* 
prejudicial  to  and  againjl  the  common  utility,  neverthelefs  this 
publick  mifchief  hath  of  late  greatly  increafed,  by  many  large 
and  improvident  alienations  or  difpofitions  made  by  languijhing 
or  dying  perfons,  or  by  other  perfons,  to  ufes  called  charitable 
ufes,  to  take  place  after  their  deaths  to  the  dijherifon  of  their 
lawful  heirs ;  it   is  enacled,  that  from  and  after  June  24, 
I736,  no  manors  lands  tenements  rents  advowfons    or   other 
hereditaments   corporeal  or   incorporeal  whatfoever,    nor    any 
fum  orfums  of  money  goods  chattels  flocks  in  the  publick  funds 
fecurities  for   money   or  any  other  perfonal  eft  ate  whatfoever 
to  be  laid  out  or  difpofed  of  in  the  purchafe  of  any  lands  te- 
nements  or    hereditaments,  Jhall  be  given    granted   aliened 
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timited  releaTed  transferred  ajjigned  or  appointed  or  any  ways 
conveyed  or  fettled,  to  or  upon  any  per/on  or  perfons  bodies  poli- 
tick or  corporate  or  othenvife,  for  any  eflate  or  intereji  whatfo- 
ever, or  any  ways  charged  or  incumbred  by  any  perfon  or  per- 
fons what  fever,  in  trufi  or  for  the  benefit  of  any  charitable  ufes 
vohatjoevcr  :  unlrfs  fuch  gift  conveyance  appointment  or  fett le- 
nient of  any  fuch  lands  tenements  or  hereditaments  fum  or  fums 
of  money  or  perfonal  eflate  (other  than  flocks  in  the  publick 
funds )  be  made  by  deed  indented  fealed  and  delivered  in  the  pre- 
sence of  two  or  more  credible  witneffes,  twelve  kalendar  months 
at  leaf  before  the  death  of  fuch  donor  or  grantor  (including 
the  days  of  the  execution  and  death),  and  be  inr oiled  in  his  ma- 
jejlys  high  court  of  chancery  within  fix  kalendar  months  next 
after  the  execution  thereof;  and  unlefs  fuch  flocks  be  tranf erred 
in  the  publick  books  ufually  kept  for  the  transfer  of  flocks,  fix 
kalendar  months  at  leaf  before  the  death  of  fuch  donor  or 
grantor  (including  the  days  of  the  transfer  and  death)  ;  and 
unlefs  the  fame  be  made  to  take  cffecl  in  poffeffion  for  the  charit- 
able ufe  intended,  immediately  from  the  making  thereof;  and 
be  without  any  paver  of  revocation,  refervation,  trujl,  condi- 
tion, limitation,  claufe  or  agreement  zvhatfoever,  for  the  benefit 
cf  the  donor  -or  grantor,  or  of  any  perfon  or  perfons  claiming 
under  him.      f.    I. 

Provide:^  that  nothing  herein  before  mentioned,  relating  to 
the  fealing  and  delivery  of  any  deed  or  deeds  twelve  kalendar 
.months  at  leaf  before  the  death  of  the  grantor,  or  to  the  trans- 
fer of  any  Jlock  fix  kalendar  ?nonths  before  the  death  of  the 
grantor  or  perfon  making  fuch  transfer,  Jhall  extend  to  any  piir- 
chap  of  any  efate  or  interefi  in  lands  tenements  or  heredita- 
ments, or  any  tranf er  of  any  fiock  to  be  made  really  and  bona 
fide  for  a  full  and  valuable  confideration  aclually  paid  at  or 
before  the  making  fuch  conveyance  or  tranf  er,  without  fraud  or 
collufon.     f.   2. 

And  all  gifts  grants  conveyances  appointments  affurances 
transfers  and  fettlements  whatfoever,  of  any  lands  tenements 
or  other  hereditaments,  or  of  any  eflate  or  interefi  therein,  or 
cf  any  charge  or  incumbrance  affecling  or  to  ajfeel  any  lands 
tenements  or  hereditaments,  or  of  any  flock  money  goods  chattels 
or  other  perfonal  efate  or  fecurities  for  money,  to  be  laid  out  in 
the  purchafe  of  any  lands  tenements  or  hereditaments,  or  of 
any  efate  or  interefi  therein,  or  of  any  charge  or  incumbrance 
affeeling  or  to  ajfeel  the  fame,  to  or  in  trufi  for  any  charitable 
ufes  whatfoever,  which  Jhall  after  the  faid  24th  day  of  June 
1736,  be  made  in  any  other  manner  or  form  than  by  this  a£l  is 
di reeled,  Jhall  be  void.      (.  3. 

Provided  always,  that  this  ail  Jhall  not  extend  to  make  void 
the  difpoftions  of  any  lands  tenements  or  hereditaments^  or  of 

any 
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miy  pwfonal  eftate  to  be  laid  out  in  the.  pur  chafe  of  am  lands 
tenements  or  hereditaments ,  which  Jhall  be  made  in  any,  other 
manner  or  form  than  by.  this  ail  is  direcled,  to  or  in  tru/l 
for  either  of  the  two  univerfities,  or  any  of  the  colleges  or  houfts, 
of  learning  within  either  of  the  faid  umwerfitics  ;  or  to  or  in 
trujl  for  the  colleges  of  Eton,  Winchefter,  or  Weftmi  niter, 
for  the  better  fupport  and  maintenance  of  the  fcholars  only  upon, 
the  foundations  of  the  faid  colleges  of  Eton  Winchester,  and 
Wefkninfter.     f.  4. 

Provided  neverthelefs,  that  no  fuch  college  or  houfe  of  learn- 
ing, which  doth  or  Jhall  hold  or  enjoy  fo  many  advowfons  of  ec-> 
cleftafical  benefices,  as  are  or  Jhall  be  equal  in  number  to  one 
moiety  of  the  fellows  or  perfons  ufually  filed  or  reputed  as  fel- 
lows ;  or  where  there  are  or  Jhall  be  no  fellows  or  perfons 
ufually  filed  or  reputed  as  fellows,  to  one  moiety  of  the  Jludents 
upon  the  foundation,  whereof  any  fuch  college  or  houfe  of  learn- 
ing doth  or  may,  by  the  prefent  confitution  of  fuch  college  or 

houfe  of  learning  confifl, be  capable  of  pur  chafing  acquiring 

receiving  taking  holding  or  enjoying  any  other  advowfons  of  ec- 
clejiajlical  benefices  by  any  means  whatfoever :  the  advowfons 
of  fuch  ecclefiajlical  benefices  as  are  annexed  to,  or  given  for  the 
benefit  or  better  fupport  of  the  headjhips  of  any  of  the  faid  col- 
leges or  houfes  of  learning,  not  being  coinputed  in  the  nwnber 
of  advowfons  hereby  limited,     f.   5. 

In  the  cafe  between  Ajhburnham  and  Bradjhavj : 1 — 

Whereas  by  an  order  made  on  the  hearing  of  this  caufe 
in  the  high  court  of  chancery  the  nth  day  of  Dee. 
1738,  by  the  right  honourable  the  lord  high  chancellor 
of  Great  Britain,  his  lordfhip  (among  other  things)  de- 
clared the  will  of  Robert  Bradfhaw  in  the  faid  order 
named  to  be  well  proved,  and  that  the  firft  queftion  in 
the  caufe  appeared  to  be  a  point  of  law  arifing  on  the 
conftruc"lion  of  a  new  act  of  parliament  which  had  never 
come  in  judgment  before,  and  to  be  a  matter  of  great 
confequence  j  for  which  reafon  his  lordfhip  thought  it  fit 
in  order  to  the  fettling  the  law  thereupon,  that  the  opi- 
nion of  all  the  judges  fhould  be  taken  on  the  following- 
cafe  :  viz.  Robert  Bradfhaw,  clerk,  on  the  20th  day  of 
November,  in  the  year  1734,  duly  made  and  executed 
his  laft  will  and  teftament  in  writing ;  and  by  the  faid 
will  gave  and  devifed  divers  lands  and  tenements  to  truftees 
and  their  heirs,  in  truft  or  for  the  benefit  of  certain  cha- 
ritable ufes  therein  mentioned,  amongft  feveral  other 
trufts.  The  ftatute  of  the  ninth  year  of  his  prefent  ma- 
jefty's  reign,  for  retraining  the  difpofition  of  lands  in 
mortmain,  commenced  from  and  after  the  24th  day  of 
June  in  the  year  1736.  In  July  1736  the  teftator  died, 
1  without 
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without  revoking  or  altering  his  faid  will.  £)uare,  Whe- 
ther fuch  gift  or  devife,  fo  far  as  the  fame  relates  to  the 
charitable  ufes  aforefaid,  be  good  in  law  notwithstanding 
the  flatute,  or  not  ?  Anf:  We  have  heard  counfel  on  all 
fides,  and  are  of  opinion,  that  the  gift  or  devife,  fo  far  as 
the  fame  relates  to  the  charitable  ufes  aforefaid,  is  good  in 
law  notwithstanding  the  faid  ftatute. 

Sergeants  Inn  Wm  Lee.  J.  Fortefcue  A. 

Dec.  4.  1739.         J.  Willes.  W.  Fortefcue. 

J.  Comyns.  W.  Chappie. 

F.  Page.  T.  Parker. 

Law.  Carter.         M.  Wright. 
E.  Probyn.  (Judge   Denton 

being  abfent.) 

It  hath  been  determined,  that  if  a  man  devifeth  his 
land  to  truftees  to  be  turned  into  money,  and  that  money  laid 
cut  in  a  charity,  it  is  not  good  within  this  act ;  for  it  is 
an  intereft  arifing  out  of  land.  So  a  devife  of  a  mortgage^ 
or  of  a  term  for  years,  to  a  charity,  is  not  good  ;  for  the 
words  of  the  ftatute  are,  that  the  lands  fhall  not  be  con- 
veyed or  fettled,  for  any  ejlate  or  inter e(l  whatfoever,  or  any 
ways  charged  or  incumbred,  in  trujl  or  for  the  benefit  of  any 
charitable  ufe. 

So  alfo  money  given  to  be  laid  out  in  lands  is  exprefsly 
within  the  act ;  but  money  given  generally  is  not ;  fo 
alfo  the  refidue  of  a  perfonal  ejlate  hath  been  decreed  not  to 
be  within  the  act  ;  and  if  money  be  given  to  be  laid  out 
in  lands  or  otherwife  to  a  charitable  ufe,  it  hath  been  de- 
termined that  fuch  devife  is  good,  by  reafon  of  the  words 
[or  otherwife].  As  in  the  cafe  of  Soresby  and  Hollins, 
Aug.  6.  1740.  John  Naylor  in  1738  made  his  will  in 
theie  words ;  "  I  will  and  defire,  that  my  executors* 
"  within  twelve  months  after  my  deceafe,  do  fettle  and 
"  fecure,  by  purchafe  of  lands  of  inheritance,  or  other- 
<{  wife,  as  they  fhall  be  advifed,  out  of  my  perfonal  ef- 
"  tate,  one  annuity  or  yearlv  payment  of  50  1>  to  be 
"  paid  yearly  and  diftributed  for  ever,  by  my  executors 
"  their  heirs  and  afligns,  among  the  poor  and  indigent 
"  people  of  Leeke  in  the  county  of  Stafford,  in  fuch 
"  manner  as  they  fhall  think  fit.  And  my  will  alfo  is^ 
*«  that  my  executors  do  fettle  and  fecure  one  other  annuity 
"  of  5  1,  to  be  paid  yearly  to  the  vicar  of  Leeke  for  the 
"  time  being  for  ever,  for  preaching  an  annual  fermon 
"  on  every  12th  day  of  October."  And  the  teftator  de- 
vifed  the  refidue  of  his  perfonal  eftate,  to  be  equally  di- 
vided between  his  fillers  Mrs.  Sorefby  and  Mrs.  Hollins. 

-By 
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—By  the  lord  chancellor  Hardwicke  :  The  only  queftion, 
in  this  cafe  is,  whether  the  devife  of  the  two  annuities 
of  50 1  and  5  1  to  charitable  ufes,  is  void  by  the  late  fta- 
tute  of  mortmain.     It  is  infilled  upon  by  the  plaintiffs, 
the  refiduary  legatees,  that  it  is  void  ;    becaufe  the  di- 
rection of  the  devife  is,  to  fettle  and  fecure  the  annuity 
of  50 1,  by  a  truft  of  lands  of  inheritance  :    and  tho'  the 
words  or  otherwife  are  added,  they  will  not  vary  the  cafe ; 
for  Mr.  Naylor's  intention  was,  to  give  the  annuity  out 
of  lands  of  inheritance.     But  I  am  of  opinion  upon  this 
a£t  of  parliament,  that  this  bequeft  was  not  void,  and  that 
there  is  no  authority  to  conftrue  it  to  be  void,  if  by  law 
it  can  poflibly  be  made  good.     The  act  of  parliament  is 
not  at  all  aimed  againft  perpetual  charities  merely  as  fuch, 
or  to  prevent  the  eftablifhment  or  creation  of  them,  but 
is  defigned  againft  the    cafes    of   perpetual    charities    in 
lands,  and  (as  the  title  imports)  to  reftrain  the  difpofition 
of  lands  whereby  the  fame  become  unalienable.      The 
whole  recital,  and  enacting  part  of  the  feature,  take  no- 
tice only  of  the  unalienable  difpofal  of  land,   whereby 
heirs  are  difinherited  ;    and   therefore  the   alienation  or 
conveyance  of  lands    to   fuch    purpofes    are    prohibited. 
And  tho'  there  is  a  claufe  to  prohibit  money  being  laid 
out  in  lands   to  fuch  purpofes  as  would  make  them  un- 
alienable ;  yet  there  is  no  reftric~tion  whatfoever  upon  any 
one,  from  leaving  a  fum  of  money  by  will,  or  any  other 
perfonal  eftate,  to  charitable  ufes,  provided  it  be  to  be 
continued  as  a  perfonalty,  and  the  executors  or  truftees 
are  not  obliged  or  under  a  neceflity  of  laying  it  out  ia 
land  by  virtue  of  any  direction  of  the  teftator  for  that 
purpofe.     Confider  then,  whether  this  claufe  and  devife 
in  the  will  fall  within  the  reftraint  and  prohibition  of  the 
ftatute.     And  in  the  firft  words  they  do  fall  within  them. 
For  the  teftator  directs,  that  his  executors  fhall  fettle  and 

affure  by  purchafe  of  lands  of  inheritance And  if  the 

teftator  had  refted  upon  fuch  firft  words,  the  devife  had 
been  clearly  void.  But  then  he  goes  on,  in  the  disjunc- 
tive-—or  otherwife  as  my  executors  fhall  be  advifed.  And  if 
a  devife  in  a  will  is  in  the  disjunctive,  and  leaves  to  the 
executors  two  methods  to  do  a  particular  thing  by,  the 
one  lawfully,  and  the  other  prohibited  by  law  ;  can  any 
court  fay,  becaufe  one  method  is  unlawful,  that  therefore  ' 
the  other  is  fo,  and  the  whole  bequeft  void  ?  No ;  for  if  one 
bequeft  is  lawful,  that  fhall  be  purfued,  and  take  effect. 

It  hath  been  further   argued  againft  the  devife, 

that  the  words  [for  ever]  fhew  the  annuities  muft   arife 
out  of  fome  real  eftate,  which  only  is  capable  of  fupply- 

ina: 
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ing  them  for  ever :  For  perfonal  funds  arc  too  peiiihi- 
hie  and  tranfitory  in  their  nature,  to  anfwer  fuch  evcr- 
lafting  annuities :  And  fuppofe  a  particular  fum  were 
veiled  in  ftock,  with  defign  to  purchafe  a  particular  year- 
ly fum  or  annuity  ;  it  may  fo  happen  that  the  company 
may  be  quite  diflblved,  or  that  ftock  may  fall,  or  inter  eft 
be  fo  reduced  that  half  the  annuity  may  not  be  produced. 
But  thefe  objections  may  be  over-ruled.  For  if  the  com- 
pany fhould  be  diflblved,  the  principal  ftock  may  be 
taken  out,  and  vefted  in  fome  other  company.  And  there 
may  be  annuities  that  mav  probably  continue  for  ever, 
and  yet  not  payable  out  of  land.  I  v/ill  mention  an  in- 
ftance  of  one,  which  has  lafted  a  century  and  a  half,  and 
may  exift  perpetually;  which  is,  Sir  Thomas  White's 
charity,  being  a  difpofition  of  money  to  be  employed  by 
continual  rotation,  in  loans  to  poor  tradefmen  of  feveral 
funis  to  be  let  for  a  fettled  number  of  years,  and  then  to 
be  repaid.  And  any  man  may,  at  this  day,  give  by  will 
a  perpetual  charity  in  this  manner.  But  if  a  man  by  will 
fecures  fuch  loans  by  lands  or  purchafe  of  lands ;  fuch 
devife  fhall  be  void,  and  contrary  to  the  late  ftatute  of 
mortmain.  If  this  cafe  had  been  to  be  confidered  by  the 
court,  before  the  act ;  it  would,  as  the  fafeft  method  to 
fecure  the  charity  for  ever,  have  recommended  and  di- 
rected a  purchafe  of  lands  :  But  when  this  court  is  pre- 
cluded from  doing  it  in  this  manner ;  if  it  can  be  ob- 
tained in  any  other,  there  is  no  reafon  to  fay  the  devife  is 

void. It  is  faid  too,  that  the  words  [beirs  and  cjjigns] 

import  a  purchafe  in  land  or  fome  real  thing  ;  for  no  per- 
fonal  thing  can  defcend  to  heirs  :  and  if  the  money  is  to 
be  invefted  in  a  perfonal  fecurity,  it  will  not  go  to  the 
heirs,  but  to  the  executors ;  and  fo  the  intention  of  the 
teftator  will  not  be  purfued.  I  will  fuppofe, '  an  obligor 
binds  himfelf  his  heirs  executors  and  adminiftrators  in  a 
fum  of  money  to  a  papift,  who  obtains  judgment  upon 
the  bond  and  takes  out  an  Elegit ;  in  this  cafe  I  think  it 
has  been  held  at  the  aflizes,  or  at  leaft  it  might  very  well 
have  been  fo  held,  that  the  papift  cannot  maintain  an  eject- 
ment, and  yet  the  bond  is  good  to  bind  the  perfon  of  the 
obligor  and  his  perfonal  reprefentatives,  but  not  to  charge 
his  land  or  his  heirs  who  reprefent  him  in  his  landed  ca- 
pacity. And  this  comes  up  to  the  prefent  cafe ;  which 
may  fecure  the  charity  in  a  double  fenfe,  either  upon  land 
or  perfonalty,  if  the  law  would  allow  both  ;  and  if  the 
law  prohibits  one  only,  it  certainly  allows  the  other. 
And  I  am  of  opinion  upon  the  whole,  that  there  is  no- 
thing that  makes  this  bequeft  void  in  every  part ;  but  that 

it 
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it  is  good  in  that  way  which  the  law  does  riot'  forbid. 
But  I  would  not  have  it  queftioned,  if  a  man  mould  by 
his  will  direct  a  fum  of  money  to  be  laid  out  in  land  or 
upon  rent  charge  to  be  fecured  upon  land  for  any  charity, 
and  in  mean  time  (till  it  can  be  laid  out)  to  be  inverted 
in  government  fecurities  for  the  benefit  of  the  charity, 
but  that  that  bequeft  will  be  void  j  becaufe  the  final  end 
and  intention  of  fuch  teftator  was  to  difpofe  of  his  money 
in  land,  and  the  inveftiture  of  it  in  government  and  per- 
fonal  fecurities  was  but  to  fecure  it  till  a  proper  purchafe 

of  land  or  rent  charge  offered. As  to  the  annuity  of 

5  1,  there  are  fewer  objections  to  that  than  to  the  other  : 
for  there  is  no  direction  at  all  for  any  money  or  perfonal 
eftate  to  be  laid  out  in  land  ;  for  tfre-.executors  are  only 
willed  to  fecure  and  fettle  5  /  a  year  for  the  purpofe  there 
mentioned,  and  it  muff,  be  fecured  upon  a  perfonal  fund 
confiftent  with  the  will  and  intention  of  the  teftator, 
and  not  contradictory  to  the  words  of  the  act  of  parlia- 
ment.———And  as  it  is  often  faid  in  old  books  by  the 
judges,  that  "  I  was  by  at  the  making  of  the  act  of 
*c  parliament,  and  the  meaning  and  intention  of  it  was 
4i  then  faid  to  be  this  or  that  j"  fo  I  was  by  at  the  ma- 
king of  this  ftatute,  and  it  was  at  that  very  time  faid  by 
the  legiflators,  that  it  would  not  hinder  any  charitable 
diftribution  of  a  perfonal  eftate.  Therefore  it  was  de- 
creed, that  the  devife  was  good  ;  and  that  the  money 
ihould  be  inverted  in  fouth  fea  ftock,  for  the  charitable 
purpofes  mentioned  in  the  will. 


*'  \/[  ORTUARY  feems  to  have  been  originally  Mortuvyj  wUw 

JlVJL  an  oblation  made  at  the  time  of  a  perfon's 
death.  In  the  Saxon  times  there  was  a  funeral  duty  to 
be  paid,  which  was  called  pecunia  fepulchralis,  and  fymbo- 
lum  anima,  or  the  foul-Jhot ;  which  was  required  by  the 
council  at  ^Enham  and  inforced  by  the  laws  of  king 
Ganutus  ;  and  was  due  to  the  church  which  the  party 
deceafed  belonged  to,  whether  he  was  buried  there  or  not. 
1  Still,  171. 

Dr  Stillingfleet  makes  a  diftinction  between  mortuaries 

and  corfe  prefenti :   The  mortuary,  he  fays,  was  a  rio  ht  fet- 

Voj-.  II,  I  i  tied 
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tied  on  the  church,  upon  the  deceafe  of  a  member  off  It  j 
and  a  corfe  prefent  was  a  voluntary  oblation  ufually  made 
at  funerals.     1  Still  172,  3. 

And  it  feemeth,  that  in  ancient  times  a  man  might 
not  difpofe  of  his  goods  by  his  laft  will  and  teftament, 
without  firft  afligning  therein  a  fufficient  mortuary  to  the 
church.  And  this,  in  a  constitution  of  archbifhop  Win- 
chelfea,  is  called  the  principal  legacy  ;  fo  nominated  (faith 
Lindwood)  becaufe  they  who  died  did  bequeath  the  beft 
or  the  fecond  beft  of  their  goods  to  god  and  the  church, 
in  the  firft  place,  and  before  other  legacies.     L'vnd.  196, 

And  in  another  conftitution  of  the  fame  archbifhop  it 
is  injoined,  that  if  a  perfon  at  the  time  of  his  death  have 
three  or  more  quick  goods,  the  firft  beft  fhall  be  given  to 
him  to  whom  it  is  due  (that  is,  to  the  lord  of  the  fee  for 
a  heriot)  ;  and  the  fecond  beft  fhall  be  referved  to  the 
church  where  the  deceafed  perfon  received  the  facrament9 
whilft  he  lived.     Lind.  184. 

And  this  was  ufually  carried  to  the  church  with  th# 
dead  corps.  And  Mr  Selden  quotes  an  ancient  Fecord* 
where  it  is  recited,  that  a  horfe  was  prefent  at  the 
church  the  fame  day  in  the  name  of  a  mortuary,  and  thaf 
the  parfon  received  him,  according  to  the  cuftom  of  th# 
land  and  of  holy  church.     Seld.  Rift.  Tith.  287. 

2.  By  the  ftatute  of  the  21  H.  8.  c.  6.  Forafmueh  #j 
quejlion  and  doubt  hath  arifen  upon  the  order  manner  and  form 
of  demanding  receiving  and  claiming  of  mortuaries,  othenvife 
called  corfe  prefents,  as  vj  ell  for  the  greatnefs  and  value  of  thg 
fame,  which,  as  hath  lately  been  taken,  is  thought  over-excejfwe 
to  the  poor  people  and  other  perfons  of  this  realm,  as  alfo  for 
that  fuch  mortuaries  or  corje  prefents  have  been  demanded  and 
levied  for  fuch  as  at  the  time  of  their  death  have  had  no  pro- 
perty in  any  goods  or  chattels,  and  many  times  for  travelling  and 
wayfaring  men,  in  the  places  where  they  have  fortuned  to  die  \ 
to  the  intent  therefore  that  all  doubt  contention  and  uncertainty 
herein  may  be  removed,  and  as  well  the  generality  of  the  kingys 
people  therein  remedied,  as  alfo  the  parfons  vicars  parijb-priejls. 
curates  and  others  having  intereji  in  fuch  mortuaries  and  corfe 
prefents  indifferently  provided  for,  it  is  enaSied,  that  no  par-* 
Jon,  vicar,  curate,  nor  parijh  priefl,  nor  any  other  fpirituai 
perfon,  nor  their  farmers,  bailiffs,  nor  leffees,  Jhall  take  ■Re- 
ceive or  demand  of  any  perfon  within  this  realm,  for  any  per- 
fon dying  within  the  fame,  any  manner  of  mortuary  or  corfe  pre- 
fent, nor  any  fum  of  money  nor  any  other  thing  for  tlie  fame, 
more  than  is  hereafter  mentioned ;  nor  Jhall  convent  or  call  any 
■perfon  before  any  judge  fpirituai  for  the  recovery  of  any  fuch 
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Mortuaries  or  corfe  prefents,  or  any  other  thing  for  the  Jamet 
more  than  is  hereafter  mentioned :  on  pain  to  forfeit  for  every 
time  fo  demanding  receiving  taking  or  conventing  or  calling 
any  fuch  pcrfon  before  any  fpiritual  judge,  fo  much  in  value  as 
they  Jhall  take  above  the  fum  limited  by  this  ail,  and  over  that 
40  s  to  the  party  grieved  contrary  to  this  ail,  to  be  recovered  by 
ad  ion  of  debt.     f.  1,  2. 

And  no  manner  of  mortuary  Jhall  be  taken  or  demanded  of 
any  perfon  whatfoever,  which  at  the  time  of  his  death  hath  in 
moveable  goods  under  the  value  of  ten  marks.     £  3. 

And  no  mortuary  Jhall  be  given  or  demanded  of  any  perfon, 
but  only  in  fuch  pla-ce  where  heretofore  mortuaries  have  been 
ufed  to  be  paid  and  given  ;  and  in  thofe  places  none  otherwife 
but  after  the  rate  and  form  hereafter  mentioned,     id. 

And  no  perfon  Jhall  pay  mortuaries  in  more  places  than  one, 
that  is  to  fay,  in  the  places  of  their  mofl  dwelling  and  habita- 
tion, and  there  but  one  mortuary,     id. 

And  m  parfont  vicar,  curate,  parijh  priejl  or  other,  Jhall 
for  any  perfon  dying  or  dead,  and  being  at  the  time  of  his 
death  of  the  value  in  moveable  goods  of  ten  marks  or  more, 
clearly  above  his  debts  paid,  and  under  the  fum  of  30  I,  take 
for  a  mortuary  above  3  s  4  d  in  the  ivhole.  And  for  a  perfon 
dying  or  dead,  being  at  the  time  of  his  death  of  the  value  of 
30  1  or  above,  clearly  above  his  debts  paid,  in  moveable  goods, 
and  under  the  value  of  40  1  ;  there  Jhall  no  more  be  taken  or 
demanded  for  a  mortuary,  than  6  s  8  d  in  the  whole.  And 
for  any  perfon  dying  or  dead,  having  at  the  time  of  his  death 
$f  the  value  in  moveable  goods  of  40  1  or  above,  to  any  fum 
whatfoever  it  be,  clearly  above  his  debts  paid,  there  Jhall  be  no 
more  taken  paid  or  demanded  for  a  mortuary,  than  10  s  in  the 
whole,     id. 

Provided,  that  for  no  woman  being  covert  baron,  nor  child, 
nor  for  any  perfon  not  keeping  houfe,  any  manner  of  mortuary, 
nor  any  thing  or  money  by  way  of  mortuary,  Jhall  be  paid: 
Nor  alfo  for  any  wayfaring  man,  or  other,  that  dwelleth  not 
nor  maketh  refidence  in  the  place  where  they  Jhall  happen  to 
die  ;  but  that  the  mortuary  of  fuch  wayfaring  perfons  be 
enjwerable  in  places  where  mortuaries  be  accujlomed  to  be 
paid,  and  in  manner  and  form,  and  after  the  rate  before  men- 
tioned,  and  none  otherwife,  in  the  place  or  places  where  fuch 
wayfaring  perfons  at  the  time  of  their  death  had  their  mojl 
habitation,    houfe,   and  dwelling  places,    and  no    where   elfe. 

f  4-      .  . 

Provided,  that  it  Jhall  be  lawful  to  all  parfons,  vicars,  cu- 
rates, parijh  priejls,  and  other  fpiritual  perfons,  to  take  any  fum 
of  money  or  other  thing,  which  by  any  perfon  dying  Jhall  be  dif- 
I  i  2  pofed 
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pofed  given  or  bequeathed  to  them,  or  any  of  them,  or  to  the  high 
altar  of  the  church,     f.   5. 

And  no  mortuaries  nor  corfe  prefents,  nor  any  fum  of  money 
or  other  thing  for  any  mortuary  or  corfe  prefent,  Jhall  be  de- 
manded or  taken  in  the  parts  of  Wales  nor  in  the  marches  of 
the  fame,  nor  in  the  town  of  Berwick,  but  only  in  fuch  places 
of  the  fame  where  mortuaries  have  been  accujlomed  to  be  paid: 
and  in  thofe  places  no  mortuaries  nor  corfe  prefents,  nor  any 
other  thing  for  mortuary  or  corfe  prefent,  Jhall  be* demanded  or 
taken,  hut  only  after  the  form  and  manner  above  fpecified,  and 
none  ctherwife,  nor  of  any  other  perfon  than  is  limited  by  this 
eel,  upon  the  pain  contained  therein,      f.   6. 

Provided,  that  it  Jhall  be  latvful  to  the  bijhops  of  Bangor, 
Landaff,  St  David's  and  St  Afaph,  and  likewife  to  the  arch- 
deacon o/Xhefter,  to  take  fuch  mortuaries  of  the  priefls  with- 
in their  diocefes  and  jurifditlions ,  as  heretofore  have  been 
accijlotned.     f.   7. 

Provided  alfo,  that  in  fuch  places  where  mortuaries  have 
been  accujlomed  to  be  taken  of  lefs  value  than  is  aforefaid;  no 
perfon  Jhall  be  compelled  to  pay  in  any  fuch  place  any  other  mor- 
tuary, or  more  for  any  mortuary,  than  hath  been  accujlomed ; 
nor  that  any  mortuary  in  fuch  place  Jhall  be  demanded  or  taken 
of  any  perfon  exempt  by  this  ail,  nor  in  any  wife  contrary  to 
this  acl,  upon  the  pain  afore  limited,     id. 

By  the  12  An.Jt.  2.  c.  6.  The  claufe  in  the  faid  fta- 
tute,  fo  far  as  it  relates  to  the  taking  of  any  mortuary  or 
corfe  prefent  upon  the  death  of  any  clergyman  within  the 
diocefes  of  Bangor,  Landaff',  St  David's,  and  St  Afaph,  is 
repealed ;  and  certain  fine-cures  and  prebends  are  an- 
nexed to  the  refpe£Hve  kes,  in  recompence  and  in  lieu 
of  the  mortuaries  of  priefts  dying  within  the  faid  refpec- 
tive  diocefes. 

And  as  to  the  archdeaconry  of  Chejler,  it  is  faid,  that 
the  cuftom  there  was,  that  the  archdeacon  (and  after  the 
erection  of  the  epifeopal  fee  there,  the  bifhop  as  arch- 
deacon) had  for  a  mortuary,  after  the  death  of  every 
prieft  dying  within  the  archdeaconry  of  Chejler,  the  beft 
norfe  or  mare,  his  faddle.  bridle,  fpurs,  his  beft  gown  or 
cloak,  his  beft  hat,  his  beft  upper  garment  under  his 
gown,  his  tippet,  and  his  beft  lignet  or  ring.     Cro.  Car, 

237- 

But  by  the  28  G.  1.  c.  6.   The  aforefaid  claufe,  fo  far 

as  it  relates  to  the  taking  of  any  mortuary  or  corfe  pre- 
fent upon  the  death  of  any  clergyman  within  the  arch- 
deaconry of  Chejler,  mall  immediately  after  the  living  of 
U';reton  fhall  become  void  be  repealed;   and  the  faid  liv- 
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iing  fliall  be  annexed  to  the  fee  of  Chefler,  in  compenfa- 
tion  of  fuch  mortuaries. 

And  by  the  26  H.  8.  c.  15.  Forafmuch  as  divers  fubjeSfs 
inhabited  within  the  archdeaconry  5/"  Richmond  in  the  county 
tf/*York,  be  and  of  long  time  have  been  fore  and  grievoujly 
exacled  and  impoverijhed,  by  the  parfons  vicars  and  others 
fuch  as  have  benefices  and  fpiritual  promotions  within  the 
fame^  as  by  taking  of  every  perfon  when  he  dieth,  in  the 
name  of  a  penfton  or  of  a  portion,  fometime  the  ninth  part 
of  all  his  goods  and  chattels,  and  fometime  the  third  part, 
to  the  open  and  manifefl  impoverifhing  of  mofl  part  of  the 
king's  poor  fubjecls  inhabited  and  deceafmg  within  the  fame ; 
it  is  enacled,  that  no  manner  of  fpiritual  perfon,  or  other, 
having  any  benefice  or  other  fpiritual  promotion  within  the 
faid  archdeaconry,  Jhall  in  any  wife  afk  levy  demand  or  take, 
after  the  deceafe  of  any  perfon,  any  fuch  portions  or  pen- 
ftons,  or  any  other  demand  or  duty  in  the  name  or  lieu  of 
the  fame,  on  pain  of  a  praemunire ;  but  that  all  the  king's 
fubjecls  of  the  faid  archdeaconry,  and  their  executors  and 
adminiflrators,  jhall  be  ordered  and  vfed  for  their  goods 
and  chattels  after  their  deceafe,  in  like  manner  as  is  con- 
tained in  the  flatute  of  the  21  H.  8.  c.  5.  for  probate  of 
tefiaments,  and  none  otherwife ;  any  ufe,  cuflom,  bull,  com- 
foftion,  prefcription,  or  ordinance  to  the  contrary  notvjith- 
flanding. 

The  rife  of  which  cuftom  was  this  :  Of  very  ancient 
time,  the  inhabitants  of  the  parifh  of  St  Rumald's  kirk, 
and  after  their  example  the  inhabitants  of  the  feveral  other 
parifhes  within  the  archdeaconry  of  Richmond,  being 
diffatisfied  for  that  the  executors  or  adminiflrators  of  per- 
fons  deceafed  gave  nothing  of  the  deceafed's  perfonal  eftate 
to  the  parifn  church,  for  the  minifter  (according  to  the 
fuperftition  of  thofe  times)  to  pray  for  the  foul  of  the  de- 
ceafed ;  whereas,  by  the  cuflom  eftablifhed  within  the  pro- 
vince of  York  (and  at  that  time  throughout  the  whole 
kingdom)  a  certain  portion  of  the  deceafed's  perfonai 
eftate  ought  to  go  and  be  difpofed  for  the  welfare  of  the 
foul  of  the  deceafed,  which  portion  fuch  perfon  himfelf 
could  not  otherwife  difpofe  of  by  will,  nor  his  admi- 
nistrator after  his  death  in  cafe  of  inteftaey  ;  and  this  was, 
if  the  deceafed  did  leave  a  wife  and  alfo  a  child  or  chil- 
dren, a  third  part  of  the  clear  perfonal  eftate;  if  he  left 
a  wife  and  no  chiid,  or  a  child  or  children  and  no  wife, 
then  a  moiety  ;  and  if  neither  wife  nor  child,  then  the 
whole  was  the  dead  man's  portion,  to  be  difpofed  for  the 
good  ofhis  foul :  Now  the  inhabitants  aforefaid  obferving? 
2  that 


486  ^ojtttarp. 

that  tf*e  ewecHtors  or  administrators  took  and  applied  this 
whole  deadman's  portion  to  their  own  ufe,  came  to  an 
agreement  and  resolution  amongft  thernfelves,  to  fettle 
and  eftablim  for  ever  inviolably  a  determinate  fhare  and 
proportion  of  the  faid  deadman's  part,  to  be  given  to  the 
incumbent  of  their  parifh  church  to  pray  for  the  foul  of 
the  deceafed.  But  in  procefs  of  time  their  pofterity, 
thinking  this  conceffion  too  burdenfome,  applied  to  the 
court  of  Rome  for  redrefs  ;  letting  forth,  that  the  clergy, 
altho'  they  received,  according  to  the  cuftom  of  the  king- 
dom of  England,  one  of  the  two  beft  quick  goods  of  the 
deceafed,  demanded  alfo  one  other  of  the  beft  quick  goods ; 
and  likewife  the  ninth  part  of  all  the  moveable  goods  of 
the  deceafed,  if  he  had  a  wife  and  children ;  if  he  had  a 
wife  and  no  child,  or  a  child  or  children  and  no  wife, 
then  a  fixth  part ;  and  if  he  had  neither  wife  nor  child, 
then  a  third  part.  The  pope,  having  granted  a  com- 
miffion  to  hear  and  determine  the  caufe,  did  finally  in  the 
year  1254  order  and  decree,  that  for  the  future  the  clergy 
fhould  receive  only  one  of  the  two  beft  quick  goods  ; 
and  if  the  deceafed  left  a  wife  and  children,  his  whole 
clear  perfonal  eftate  fhould  be  divided  into  three  parts,  of 
which  the  wife  fhould  have  one,  the  children  another, 
and  the  third  part  (being  the  deadman's  part)  fhould  be 
divided  into  four,  of  which  four  parts  the  church  fhould 
receive  one  5  if  the  deceafed  left  a  wife  and  no  child,  or 
a  child  or  children  and  no  wife,  then  the  whole  fhould 
be  divided  into  two  parts,  of  which  the  wife  or  childrerf 
refpeitively  fhould  have  one,  and  the  other  part  (being 
the  deadman's  fhare)  fhould  be  divided  into  five,  of  which 
five  parts  the  church  fhould  receive  one ;  if  he  had  neither 
wife  nor  child,  then  the  whole  (as  pertaining  intirely  to 
the  deceafed)  fhould  be  divided  into  fix,  of  which  fix 
parts  the  church  fhould  have  one.  So  that  in  the  firft 
cafe,  where  there  was  both  v/ife  and  children,  the  church 
fhould  have  a  twelfth  part ;  in  the  fecond  cafe,  where 
there  was  a  wife  and  no  child,  or  a  child  or  children  and 
no  wife,  a  tenth  part ;  and  in  the  third  cafe,  where  there 
was  neither  v/ife  nor  child,  the  church  mould  have  a  fixth 
part.     Regijir.  Hon.  de  Richm.  10 1. 

And  after  the  ftatute  aforefaid  of  the  21  H.  8.  for  li- 
miting the  fums  to  be  paid  for  mortuaries,  it  feemeth  that 
the  clergy  of  the  faid  archdeaconry  would  not  have  this 
to  be  a  mortuary,  but  called  it  a  penfion  or  portion  ;  for 
the  abolifhing  of  which  ckim  and  demand  this  itatute  was 
made. 

3.  By 


3.  By  the  ftatute  of  Circumfpecle  agatia,  13  Ed.  i,  :       ^       .ven* 
4.  If  a  par/on  demand  mortuaries,  in  plait;.)  where  a  vie 
hath  been  ttfid  ts  be  given  ;  all  fuch  demands  Jljall  be  made  in. 
the  fpiritual  court :  and  in  all  fuch  cajes  the  fpiritual  judge 
fhall  have  power  to  take  knowledge,  notwithstanding  the  king's 
prohibition. 

Sir  Simon  Degge  is  of  opinion,  that  an  a£tion  alfo  will 
now  lie  upon  the  aforefaid  ftatute  of  the  21  H.  8.  c.  6. 
But  that  ftatute  plainly  fuppofeth,  that  the  recovery  of 
the  money  fhall  be  folely  in  the  fpiritual  court,  as  the 
recovery  of  the  mortuary  was  before.     Watf  c.  53. 

In  the  cafe  of  Johnfon  and  Oldam,  M.  1 2  W.  A  prohi- 
bition was  moved  for,  to  be  directed  to  the  fpiritual  court, 
to  ftay  a  fuit  there  for  a  mortuary,  upon  a  fuggeftion  of 
the  ftatute,  and  that  there  was  no  cuftom  in  this  cafe  for 
the  payment  of  it :  And  it  was  urged,  that  no  mortuary 
was  due  but  by  cuftom  ;  and  therefore  the  cuftom  here 
being  denied,  they  ought  not  to  proceed  in  the  fpiritual 
:court.  Againft  which,  it  was  argued,  that  the  ftatute  of 
Hen.  8.  hath  faved  the  jurifdiction  to  the  fpiritual  court, 
where  mortuaries  have  been  ufually  paid  ;  befides,  they 
ought  firft  to  plead  in  the  fpiritual  court,  that  there  is  not 
any  fuch  cuftom  ;  and  then,  upon  refufal  to  admit  the 
plea  there,  is  the  time  to  move  the  court  of  king's  bench, 
and  not  before :  but  in  this  cafe  they  have  not  pleaded 
this  matter  in  the  fpiritual  court.  And  by  Holt  chief 
juftice;  a  prohibition  cannot  be  granted,  without  a  de- 
nying of  the  cuftom  in  the  fpiritual  court,  which  is  not 
done  here.  And  the  whole  court  feemed  to  be  againft 
the  prohibition.  And  a  rule  was  made  to  hear  counfel  on 
both  fides.  And  afterwards  the  rule  was  difcharged  by 
the  court.     L.  Raym.  609. 

But  if  the  cuftom  be  denied,  and  the  fpiritual  court  will 
not  admit  that  plea,  a  prohibition  will  go  j  and  they  fhall 
not  try  the  cuitom  there.     Cro.  EL  151. 

But  where  the  cuftom  of  paying  a  mortuary  was  owned, 
and  the  only  queftion  in  the  fpiritual  court  was,  whether 
it  belonged  to  the  vicar  or  impropriator,  a  prohibition  in 
fuch  cafe  hath  been  denied.      1  Keb.  919. 

In  the  cafe  of  Torrent  and  Burley,  M.  13  G.  In  the  ex- 
chequer :  A  bill  was  brought  to  difcover,  whether  the  de- 
fendant's hufband  died  worth  40I,  fo  as  to  be  liable  to 
pay  the  plaintiff  a  mortuary  ;  and  praying  relief.  Upon 
anfwer,  admitting  affets,  but  denying  the  cuftom,  the 
plaintiff  went  into  a  proof  of  his  right ;  and  feveral  wit- 
nefies  were  examined  on  both  fides.     And  at  the  hearing, 

the  1 
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the  bill  was  difmifled  with  cofts,  as  to  the  relief ;  becaufe 
that  was  properly  at  law,  or  in  the  fpiritual  court :  and 
in  a  bill  againft  one  perfon  only,  the  right  could  not -be 
eftablifhed.     Str.  715. 

Mutters  in  the  church-yard.     See  C&UCCjj* 


Here  endeth  the  Second 
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